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ABSTRACT
Marine development, particularly that of the shipping industry,
constitutes an integral and essential element of Indonesia's on-going national
progress in not only meeting the needs of the domestic movement of
passengers and trade, but also in supporting export and import activities.
Sea transportation is still the cheapest, most effective and efficient type
of transportation, particularly for the more isolated areas of Indonesia. Despite
these benefits sea transportation is potentially risky. For this reason the
development and management of shipping must be integrated with other areas
of the economy by means of clear and sustainable planning.
Obstacles to the rapid development and modernisation include the
scarcity of qualified persons, insufficient facilities and infrastructure, hmited
budgets, too few marine institutions, and a lack of strong interest in gaining
expertise in the marine sector generally. However, significant strides have been
made in Indonesia since the 1990s through Government's Long Term
Development Plan (PJP).
This thesis examines the regulatory framework governing shipping in
Indonesia. The areas of focus are the development and implementation of the
regulation of shipping and water transportation, including shipowners"
responsibility, port management, search and rescue, and court jurisdiction.
The thesis argues that the development of the shipping industry really needs
to be supported by a proper legal framework, which is inadequate at the
moment.
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Kepmen Hub No. KM 1 Tahun 1990 tentang Penyelengaraan Pelayaran Rakyat
dalam Bentuk Koperasi (The Ministerial Decree No KM 1 / 1990 on the
Implementation of the Rured Navigation within Business Cooperation)
Kepmen Hub No. KM 23 Tahun 1990 tentang Izin Usaha Salvage dan
Pekerjaan Bawah Air (The Ministerial Decree No. 23 / 1990 on the
SalvageBusiness License and Under Water Work)
Kepmen Hub No. KM 26 Tahun 1998 tentang Penyelenggaraan Pelabuhan
Laut (The Indonesian Ministerial Decree No KM 26 / 1998 on Sea Port
Activities)
Kepmen Hub No. KM 27 Tahun 1998 tentang Pengelolaan Pelabuhan Khusus
(The Indonesian Ministerial Decree No KM 27 / 1998 on the Special Port
Management)
Kepmen Hub No. KM 31 Tahun 2001 tentang Tata Cara Pendidikan dan
pelatihan Search and Rescue (The Indonesian Ministerial Decree No 31 / 2001
on Search and Rescue Training)
Kepmen Hub No. KM 33 Tahun 2001 tentang Penyelenggaraan dan
Pengusahaan Angkutan Laut (The Indonesian Ministerial Decree No KM 33 /
2001 on the Organization and the Endeavor of the Sea Transportation)
Others
Garis - Garis Besar Hainan Negara (GBHN) Republik Indonesia (The Major
Guidelines of State Strategy)
GBHN 1983 tentang Penetapan Pembangunan Kelautan sebagai Sektor
tersendiri di bawah Bidang Ekonomi (The Major Guidelines of State Strategy
regarding the Determination of Sea Development as an Independent Division
under the Economic Sector)
Ketetapan (TAP) Majelis Permusyawaran Ral^at (MPR) No 11 / MPR / 1983
tentang Penetapam Pemmbangunan Kelautan sebagai Sektor tersendiri di
bawah Bidang Ekonomi(The Decision of the People's Advisory Assembly No 11

XVI

/ MPR / 1983 on Determination of Sea Development as Independent Division
under the Economic Sector)
Ship Ordonantie 1935 tentang Peraturan Peraturan Kapal (The Dutch
Regulation on Shipping)
2. UK
Responsibility of Shipowners Act 1733, 7 Geo 2 c l 5
Lord Campbell's Act 1846
Merchant Shipping Act 1854
Merchant Shipping Act 1894
Merchant Shipping (Liability of Shipowners and Others) Act 1958
3.

Australia
Navigation Act 1912 (Cth), Act No 4, 1913.
Navigation (Amendment) Act 1958 (Cth) Act No 36, 1958
Historic Shipwrecks Act 1976 (Cth)
Limitation of Liability for Maritime Claims Act 1989 (Cth)

4. USA
Sherman Antitrust Act 1890
Carriage of Goods by Sea Act (COGSA) 1936
5. International

Conventions

Final Act of the Congress of Vienna 1815
Declaration of Maritime Law of the Conference of Paris 1856
Convention for the Pacific Settlement of International Disputes (Permanent
Court of Arbitration) 1899
The Convention for the Unification of Certain Rules relating to Assistance and
Salvage at Sea 1910
The International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading (Hague Rules) 1924
Convention for the Unification of Certain Rules Relating to International
Carriage by Air, 1929.
Brussels International Convention relating to the Limitation of Liability of
Owners of Sea-going Ships 1957
Convention on the International Regulation for Preventing Collisions at Sea
(COLREG) 1972
Convention on Limitation of Liabihty for Maritime Claims, 1976
International Convention on Standards of Training, Certification and Watch
keeping for Seafarers (STCW), 1978

INTRODUCTION

This introduction provides information regarding the context,
background and outline of the study, and the methodology employed in
its construction. There will be a brief examination of Indonesia's
maritime histoiy. The introduction will conclude with a summary of all
chapters.
In choosing the title of this thesis I was mindful of the u s e s to
which it may be best put. The title addresses three themes: Indonesia,
Law and Shipping. Indonesia is the context of my interest, and maritime
law, particularly law governing shipping activities, is my focus. I am
hopeful that this work will assist the relevant government officials, the
legal profession, the entrepreneurs and other operators in the shipping
industry, and students in Indonesia, to better understand the legal
framework within which shipping activities take place in Indonesia,
particularly since the enactment of the Indonesian navigation law No.
2 1 / 1 9 9 2 (referred to a s UU No. 21 / 1992).
It is also my hope that the thesis will be useful to nonIndonesians

with

an

interest

in

Indonesian

law

and

shipping,

particularly those parts of this study dealing with Indonesia's position
internationally and regionally. Finally, it is my hope that the planners of
policy in the Indonesian Government and those who draft the law in the
Indonesian parliament may also benefit from my work, and especially
from my suggestions and recommendations for improvements to the
existing legal regime.
Possessing more coastline than any other country in the world^
and with an ever-growing population of over 214 million people^,

1 Vivian L Forbes, Indonesia's Maritime Boundaries, Kualalumpur: A Malaysian
Institute of Maritime Affairs Monograph, 1995, p. 1.
2 Indonesian Population, <http://www.world-gazetteer.com/fr/fr id.htm>. (accessed
25 Feb 2002)
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Indonesia must be informed of the legal issues surrounding the use of
and exploitation of the seas. As Indonesia's area of sea increased,
following her ratification of the United Nations Convention of the Law of
the Sea (UNCLOS), so did her international responsibility to manage her
maritime activities by means of the further development of her maritime
law. 3

Table No. I below shows the comparative sizes of Indonesia and
her coastal neighbours.
Table I: Comparative Size of Indonesia and her Coastal Neighbours
COUNTRY

LAND

COASTLINE

CONTINENTAL

EEZ (sq.

AREA

(km)

SHELF (sq. km)

km)

(sq. km)
Australia

7,686,300

36,740

2,636,000

7,006,500

India

3,280,500

9,000

45,500

2,014,000

Indonesia

1,905,000

60,000

2,768,800

5,408,000

Malaysia

329,700

3,430

372,440

475,600

Papua N.G

461,700

5,000

Philippines

115,830

15,260

247,120

1,890,700

600

60

470

300

Thailand

514,000

2,960

256,100

324,700

Vietnam

332,600

2,720

559,550

722,100

Singapore

Source:

—

—

Vivian L Forbes, Indonesia's Maritime Boundaries, a Malaysian
Institute of Maritime Affairs Monograph, 1995, p.2

Maritime Law is a branch of law relating to commerce and
navigation on the oceans and on other navigable waters. Specifically,
the term refers to the body of customs, legislation, international
treaties, and court decisions pertaining to the ownership and operation
^ Hardi Prasetyo, The Concept of the Indonesian Maritime Continent (Konsep Benua Maritime
Indonesia), BMI Seminar, Jakarta: LEMHANAS, June, 1996, p.26.
"The development of the Indonesian maritime is consistent in providing legal instmments that are
relevant to regulation of the ocean's utilisation. On the other hand as a consequence of the ratification of
UNCLOS by the Government, haraionising and completing a number of Indonesian's domestic laws and
regulations related to marine activities are significant matters to be conducted."

of vessels, transport of passengers and cargo on them, and rights and
obligations of their crews while in transit. Liability for customary or
common-law4 wrongs is enforced by maritime law. Maritime torts
include all illegal acts or direct injuries arising in connection with
commerce and navigation occurring on navigable waters, including
negligence and the wrongful taking of property. Maritime law also
recognises and enforces contracts, and awards damages for failure to
fulfil the agreed upon obligations.
International law stems from three main sources: international
conventions, customary law, and the generally accepted principles of
law and equity.^ Judicial decisions rendered by international tribunals
and domestic courts are important elements of the law-making process
of the

international

community.

Nowadays, United

Nations (UN)

resolutions may also have a significant effect upon the growth of the socalled customary international law that is synonymous with general
principles of international law.
The present system of international law is based on the 'sovereign
state' concept. It is within the discretion of each state, therefore, to
participate in the negotiation of, or to sign or ratify, any international
treaty. Likewise, each member state of an international agency such as
the UN is free to ratify any convention adopted by that agency. Treaties
or conventions were at first restricted in their effects to those countries
that ratified them, and as such were particular, not general. However,
regulations and procedures contained in treaties and conventions have
often developed into general customary usage, that is, have come to be
considered binding even on those states that did not sign and ratify
them. Customs and customary usage became part of international law
* Common Law is a term used to refer to the main body of English unwritten law that evolvedfi-omthe
12* century onward. The name comes from the idea that English medieval law, as administered by the
courts of the realm, reflected the common customs of the kingdom. This system of law prevails in
England and Wales and in those countries, such as Australia, Canada and the United States, that were
originally colonised by English settlers.
^ George A. Finch, The Sources ofModem International Law, New York: William S. Hein & Co., Inc.,
Buffalo, 2000, p.44. ".. .custom is the oldest not only as a sources of international law in particular but of
law in general."

because of its continued acceptance by the majority of nations, even if
such customs and usage were not embodied in a written treaty
instrument. "Generally accepted principles of law and justice" faU into
the same category, and are in fact often difficult to distinguish from
customs.6
International conferences have played an important part in the
development of the international system and the law, as seen in the
establishment of rules for diplomatic procedure and the treatment of
diplomatic envoys, and also in the general condemnation of the slave
trade by the Final Act of the Congress of Vienna in 1815. The
Conference of Paris of 1856 adopted the Declaration of Maritime Law
that abolished privateering and letters of marque, modernised the rights
of neutrals during maritime war, and required blockades to be
effective. 7
Avoiding or mitigating war continued to be the subject of the
peace conferences

held in

1899 and

1907 in The Hague,

the

Netherlands, which resulted in a number of conventions. The 1899
conference created the Permanent Court of Arbitration by adopting the
Convention for the Pacific Settlement of International Disputes, While it
was never a veritable court with a fixed bench of judges, it was an
important instrument of arbitration.^
The Treaty of Versailles at the end of World War I in 1919
established the League of Nations by covenant. The Permanent Court of
International Justice was established in 1921 in accordance with
provisions in this covenant. The League of Nations was created as a
permanent organisation of independent states for the purpose of
maintaining peace and preventing war.^ After the termination of World
** Ibid., p.59.
' Ian Brownlie, "Basic Documents In International Law", New York: University of Oxford,, 1995, p.iii.
* Microsoft Encarta Encyclopedia Standard Edition 2002.
9 Ibid., "During its existence, 63 countries were members of the League at one time or
another. The Union of Soviet Socialist Republics joined in 1934, but Germany and
J a p a n withdrew in 1933. The United States never became a member of the

War II in 1945 the UN Charter created a new organisation with
elaborate machinery for solving disputes among nations and for the
further development of international law.
Every nation is expected to obey international law, and some
nations enable this by incorporating international law into their
municipal law the provision that international law shall be made part of
the law of the land. In the USA the power "to define and punish ...
Offences against the Law of Nations" derives from Article I, Section 8 of
the Constitution. The US Supreme Court has consistently urged that
American law be interpreted in conformity with international law.^o
Anarchy would result if each nation declared unilaterally that it
was no longer bound by international law. The conduct of Nazi rule was
tested at the Nuremberg tribunals which held that German government
regulations ordering the killing of prisoners of war was in contravention
of the generally valid rules of warfare and were null and void, and that
the people responsible for issuing and executing such orders were
criminally responsible for violations of international law. 11
I.

The Study in Context
The Government of Indonesia (GOI) has been provided with an

impetus to explore a more coherent system of governance to guide
activities in its marine and coastal areas through a growing national
interest in her seas, the evolution of both Indonesian and international
law, and the awareness of both threats to marine integrity and
opportunities to utilise maritime and coastal resources, natural and
human. This thesis traces the development of maritime and shipping
management policy in Indonesia, beginning with its emergence onto

organisation, which was powerless to forestall World War II. Equally unsuccessful in
preventing hostilities was the Pact of Paris for the Renunciation of War in 1928 — the
so-called Kello^-Briand Pact — although it was ratified by more than 60 nations,
including Germany and Japan."
10 Ibid.
11 Ibid.

political agendas in the 1950s, through to its current status a s one of
priority for policy development, 12 This thesis attempts to provide an
examination of how well Indonesia is governing its maritime territory
and shipping resources, and with what effects and consequences.
The basic units of analysis used as the framework of this thesis
are juridical and institutional activities, nationally and internationally.
The evolution of Indonesia's maritime and shipping policiesi^ have been
influenced by: the evolution of international law and its influence, the
development of marine and shipping technologies, and the globalisation
of interest in marine and coastal resource use and maintenance.
Despite there having been numerous theoretical and empirical studies
dealing with this subject during the last three decades, no broadly
accepted theoretical foundation for maritime and shipping management
policy exists.
The research topics that have been considered by these numerous
scholarly works on marine and coastal policy and management range
from the evolution of such policies and management internationally and
nationallyi4, the processes by which they were formulated^^, the way in

12 This thesis limits the time-frame for analysis to October, 2002.
13 An increasingly important role in the process of policy evolution are 'tMnk-tanks'
such as the Habibi Centre. <http: / /www.habibie.net/2001 /EuRlish/home.htm >,
(accessed 26 Aug 2002) and
<http:/ /www.habibie.net/2001 /Indonesia/activities/discussion/2001 /mci be feb22.
html>. (accessed> , (accessed 26 Aug 2002)
I'* B. Cicin-Sain and R.W. Knecht, "Integrated Coastal and Ocean Management:
Concepts and Practiced, Washington: Island Press, 1998, p.37 notes: "A
complementary but separate body of literature has examined the use and
management of ocean areas under national jurisdiction, exploring such aspects as the
organisation of national agencies to address ocean issues and promotion and
regulation of ocean issues". (See for example Vallejo 1993; J u d a and Burroughs 1990;
Vallega 1992; Cicin-Sain and Knecht 1985, Knecht, Cicin-Sain and Archer 1988; Van
Horn, Peet and Wieriks 1985.)
15 R.L. Friedheim, Ed., "Managing Ocean Resources A Primer": The Political, Economic
and Legal Ocean , Boulder, Colo: Westview Press, 1979, pp.26-42.
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which conflicts and inconsistencies were handled, i^ and application of
such policies to specific areas^^.
The character of modem maritime and shipping policy and
management lies in the development of a number of key ideas based on
practical issues which have arisen over the past few decades, rather
than in any integrated body of theory. These ideas focus on an
examination of the field of public policy, environmental policy, and
maritime and shipping management analysis. The influence of these
factors on national policy-making is traced through the example of
Indonesia, The influential role of these factors on the development of
maritime laws and those governing shipping management, on organic
and

inorganic

resources,

and

on

developments

within

maritime

technology are then analysed and discussed.
Entrepreneurs, managers and politicians face a challenge in
developing policies that deliver optimum management outcomes in their
use of the marine environment. This challenge derives from the diversity
of marine resources and their users, as well as from the range of
economic, social and political interests that characterise such a system.
In recent decades many international agencies^^ have called

for

coordinated actions to develop nationwide and international strategies
for better integrated policy, and more effective management of these

1^ Cicin-Sain and Knecht, op. cit. Note two major types of conflicts related to marine
and coastal resources policy and management: (i) conflicts among users over the use
or non-use of particular marine and coastal areas, and (ii) conflicts among government
agencies that administer programs related to the marine and coastal zones.
1^ P. Fabbri, Ed., "Ocean Management in Global Change", London: Elsevier Applied
Science, 1992. See E.L. Miles, Future Challenges in Ocean Management: Towards an
Integrated National Ocean Policy, pp.595-620.
1^ See for example Group of Experts on the Scientific Aspects of Marine Environmental
Protection (GESAMP), 1996; "The Importance of Science to Integrated
Coastal
Management"; World Conservation Union (lUCN), 1980; 'World Conservation Strategy:
Living Resources Conservation for Sustainable Development"; National Research
Council (NRC), 1999; "Global Ocean Science: Towards an Integrated Approach";
Organisation for Economic Cooperation and Development (OECD), 1995; "Guidelines
for Integrated Management of Coastal and Marine Areas"; WECD, 1992; "Ocean: Our
Common Future"; and the World Bank, 1993; "Noordwijk Guidelines for Integrated
Coastal Management".
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resources. Through

more coordinated

and

integrated

policy

and

management better use can be realised, both now and in the future.
Maritime activities can significantly affect the marine ecology, as
different u s e s also often conflict with, or adversely affect, each other.
Nowadays this may also include confrontation between and among
environmental advocates and affected parties, and the vested interests
of development^^. How these conflicts are resolved depends on complex
factors in the existing social and political order. Any new policy will
embody such forces as national character, the interests of political
leaders, the activism of pressure groups, historical traditions, aesthetic
values, national

scientific

competence, and

national

development

priorities. In the absence of a universally valid formula for the
resolution of conflict, national maritime policies m u s t be crafted to meet
the specific needs and circumstances of each country.
The development of maritime law is driven largely by market
forces. The Organisation for Economic Cooperation and Development
(OECD, 1993) h a s noted that:
The role of government is to respond to these forces, correct
failures and ensure that marine and coastal resources
produce goods and services which are not produced by
market forces (public goods), such as providing for
conservation of natural areas, preservation of aesthetic
beauty, and a long term view is taken in contrast to the
short run, profit maximising criteria of the market. 20
Thus, effective national maritime laws that implement appropriate
policy and shipping management system are imperative,21 They m u s t
provide for the integrated, well-planned, sustainable and secure use of
all maritime resources, functions and services, and be based on
1^ Cicin-Sain and Knecht, op. cit., pp.38-45, note "... the need to establish a program
of integrated coastal management in a particular nation may arise for a number of
reason..."
20 Don Hinrichsen, Coastal Waters of the World, Trends, Threats, and Strategies, ,
Washington D.C: Island Press, 1999. p. 21.
21 National laws governing maritime policy and shipping management, as used here,
means the collection of consciously undertaken public actions by a nation relative to
its maritime interests.

scientific data, and be implemented through an inclusive process of
consultation

involving the participation of all stakeholders22

and

describe the major functions of government in regard to marine
territory. These functions and objectives are summarised in the table
below.
Table II: Oceanic Governmental Functions
Area

International

Foreign

National

Inter-

Proprle

of

Relations

Trade

Security

provlnce

tarial

Funct

Regulatory

Public Trust

Commerce

Ion
Objec

Ensure

Ensure

Maintain

Protect free

Secure

Protect

Conserve

tlve

international

safely

national

commerce

maxim

public

renewable

agreement

and

defence

between

um

welfare.

resources for

compliance.

security

and protect

provinces

earning

prevent

future

Promote

of sea

sovereignty

for the

and

generations

public

mitigate

regional

borne

cooperation

trade

conflicts;

within area of

maintain

maritime

safety and

responsibility

good order
at sea

Adapted from Cicin-Sain, B & Knecth, R. W. Integrated Coastal and
Ocean Management: Concept and Practices, Washington DC: Island
Press, 1998, p. 5.

Although this study investigates Indonesia's laws which regulate
its seas, and places these laws within an international legal context
with particular regard to shipping activities, and discusses Indonesian
regulations governing the shipping industry, it is relevant for the reader
to note the larger context of this study. This larger context is indicated
by the breadth and scope of issues relevant to the government's
responsibilities in the governance of marine activities—as indicated in
Table 2^3, While most of the topics covered in this thesis could be
subsumed under the heading *Navigation and Communications', in fact
the topics do affect

the regime of marine law governing

management in Indonesia,

^^ Cicin-Sain and Knecht,. op. cit
^^ Ibid., pp.21-22.

ocean

10

Table III: Principal Coastal and Ocean Activities
Navigation and

Shipping; Port and harbour development; Navigational aids;

Communications

Communication cable.

Coastal

Roads, bridges, other transportation infrastructure,

Infrastructure

supply and treatment; Reclamation or alteration of coastal

Development

waters (eg for building of human settlements, impoundment
for aquaculture ponds, diking for recreational

water

facilities);

Desalination facilities.
Waste Disposal

SITING

and Pollution

dumping of dredged materials; disposal of other waste; non

Prevention

point source of marine pollution (agriculture run off, river

OF

INDUSTRIAL

FACILITIES;

Sewage

disposal;

sedimentation); oil and toxic spill contingency planning.
Tourism and

Hotels,

Recreation

(transportation, services); Swimming and diving, underwater

vacation

homes;

Tourism

infrastructure

parks; Recreational fishing, boating.
Non-consumable aesthetic uses.
Mineral and

Hydrocarbon

Energy resources

Offshore

(oil and

gas)

exploration

and

drilling, pipeline laying, platforms,

production;
installations;

Exploitation of sand and gravel aggregates.
Exploitation

of

other

minerals

(gold,

placer

deposits,

polymetaUic sulfides, manganese nodules; Other forms of
ocean energy (eg wave energy, tidal power, ocean thermal
energy).
Living Marine

Fishing

(traditional,

Resources

Gathering of Seaweed.

Etrtisanal,

industrial);

Aquaculture;

Gathering of marine creatures (eg sea cucumbers, snails,
shells, corals, pearls).
Tropical fish collection; Collection of marine mammals for
consumption, display or research; Watching marine mammals
(e.g. whale watching); Marine biotechnology applications; use
of marine organism or processes for product development.
Military

Transit and maneuvers by navies; Military special areas (test

Activities

ranges, exercise areas; Enforcement of national ocean zones.

Ocean and

Protection

Coastal

Protection of oceans from pollution; Protection of oceans from

Environme ntal

transport and deposal of hazardous materials (radio-active,

Quality

chemical etc.); Establishment of marine and coastal protected

Protection

areas, parks to protect special areas or features (eg coral reefs,

of ocean's

global role in regulating cMmate;

11

1 wildlife sanctuaries); Marine mammal protection; Protection of
cultural resources (eg reUgious sites, archeological sites,
shipwrecks); Protection of oceans from transfer of alien species
(eg through ballast waters); Prevention and mitigation of
harmful algal bloom phenomena.
Beach and

Erosion

Shoreline

storms, waves);

Management

Replenishment of beaches; Prevention and mitigation of

control

program;

Protection

structures

(against

coastal hazards (storms, inundation, sea level rise).
Research

Oceanography;

Marine

geology

and

coastal

processes;

Fisheries and marine mammal research; Marine biology,
biodiversity, biotechnology; Archeology.
Studies of human marine uses.
Adapted from Cicin-Sain, B 85 Knecth, R. W., Integrated Coastal and
Ocean Management: Concept and Practices, Washington DC: Island
Press, 1998, p. 19.

The issues in these two tables have already been noted by the
Indonesian

government

as

matters

of the

highest

priority,

and

substantial progress h a s been made in addressing them. The efforts
Indonesia h a s made in the past are now also supported globally by the
adoption of UNCLOS by almost all relevant nations. Indonesia's further
development of governance in these areas is informed by the UNCLOS
model, and the government's legal processes have become increasingly
harmonious with the objectives of that Convention.
II.

Methodology
In deriving the various analyses and conclusions arrived at in this

thesis, the approach h a s been, of necessity, multidisciplinary. The
method used in writing h a s been to gather and study data concerning
developments in shipping regulations, and normative information taken
from secondary published sources as well as primary data

from

personal interviews. This study classifies, compares and analyses these
data, t h u s contextualising the legal regime governing shipping in
Indonesia. The accuracy and relevance of this data is enhanced by

3 0009 03317243 3
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direct interviews conducted by the author with expert informants at
venues such as international maritime law conferences.
III.

Summary of Chapters
This introductory chapter contextualises the study by providing

background and outline of the thesis. It also sets out the methodology
employed, before examining briefly Indonesia's maritime histoiy. The
chapter concludes with a summary of the remaining chapters of the
thesis.
Chapter One provides the history of maritime activities in
Indonesia. In Chapter Two regulations governing Indonesia's shipping
industry is set out. Chapter Three describes the ratification of the
International Convention by the Indonesian government. Chapter Four
looks at the national port governance. Chapter Five deals with domestic
legal and administrative framework
Indonesia.

Chapter

Six

considers

of the shipping business
old

regulations

such

as

in
the

Indonesian Commercial Code that are still in use currently. In Chapter
Seven focuses on the Indonesian Commercial Code, as well as on laws
regarding monopolistic practices. Chapter Eight deals with the laws of
salvage, search and rescue at an international, regional and domestic
level. In Chapter Nine the responsibilities of ship-owners, particularly
their liability for compensation is analysed. The process of dispute
settlement is also discussed. A comparison of the compensation liability
regimes of United Kingdom, Australia, and other nations is provided. In
Chapter Ten presents the Indonesian judicial framework and court
jurisdiction including the jurisdiction of the Admiralty court and
Arbitration. The final chapter analyses the legal regime governing
shipping in Indonesia. Based on general conclusions from the study,
recommendations are made to government on the directions that may
be taken in the future development of law and policy.
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CHAPTER ONE
HISTORICAL BACKGROUND
1.0.

Introduction
This chapter provides an overview of Indonesian maritime history

in utilising the seas. The chapter consists of three brief chronological
sections: the pre-colonial phase, the post-independence period (19451965); and the Indonesian 'New Era' (1966 u p to the present).
For coastal states, the oceans provide the basis of a very unique
relationship. The oceans serve as important sources of food, means of
transportation, and a vital repository of several marine based natural
resources.
In some cases, a coastal state's mastery of the oceans and its
resources may even help to enhance and define its strategic and
economic interests in international relations24. Of the many uses of the
oceans open to a coastal state such as Indonesia, shipping perhaps
provides the one most important non-military user that h a s the most
impact on the economy of the state and its role in international traders.
An understanding of the legal regime governing shipping in any major
maritime nation is t h u s an essential element if one is to understand the
general legal framework within which the economy operates.

In the

case of Indonesia and indeed for any major coastal state, to understand
the legal regime governing shipping, one m u s t first understand the
24 Eric Grove, The Law of the Sea and Maritime Strategy, Rights a n d Responsibilities in
the Marine Environment: National a n d International Dilemmas, Wollongong:
Wollongong P a p e r s o n Maritime Policy, No. 5, 1996, p . 7 .

25 Indonesian National Committee for Maritime Issues, The Indonesian Maritime Profile,
Technology and International Development, an Overview of Sea and Ocean, 2^^ edn,
1996, p.6, states:
"Perceptions related to the utilisation of marine and coastal environments have been
developed rapidly. Previously, for centuries the vast ocean was considered for the
supply of their protein needs, or as a shipping area. Nowadays, the sea is considered
not only as a means of inter-continental and inter-ocean transportation or as
resources of flora and fauna to fulfill the necessity of life, but also as a fortress against
outside threats."
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state's maritime history in general, and the history and evolution of its
shipping legal regime in particular.
1.1.

Indonesian Maritime History
It h a s been suggested by Miller26 that in ancient times the ocean

was utilised only for fishing and transportation and that "the half
legendary King Minos of Crete is reputed to have been the first monarch
to develop sea power as an instrument of conquest of the oceans". It
must however be noted that trade was a very central element in the
'transportation' aspect of sea utilisation.

In this respect, for many

centuries, Indonesia was renowned in the marine communities of earlier
civilisations, and was recognised as one of the strongest maritime
countries in the world. Indonesian traders sailed across the seas as far
as the Madagascar Coastal Zone^^,

Major influences on the early

development of Indonesia included the Hindu and Buddhist religions,
which were adopted from India around the first century AD as a result
of contacts developed primarily through trading activities across the
seas.28
In the 17*11 century Indonesian native marine activities eventually
diminished with the advent of Dutch colonialism. The raison d'etre of
Dutch

colonialism

Netherlands.

was

the

development

of

trade

for

imperial

The Dutch sought to achieve their trade objectives

through De Verenigde Oost Indische Compagnie As Anne Booth notes:
The Dutch Navy landed on the western coat of Java. They
established their operation through De Verenigde Oost Indische
Compagnie

(VOC), a Dutch

Company which

subsequently

imposed their authority and domination over Indonesia for a

26

Robert Cunningham Miller, The Sea, Seafaring man, Origin of Western Shipping,
1966, p.245.

27

Umar M. Husseyn, "Hukum Maritim dan Masalah-masalah Pelayaran di Indonesia",
Buku 3, Jakarta: Pustaka Sinar Harapan, , 2 0 0 1 .
28 Man Sholihat Kumia Nia, Kerajaan Sriwijaya (the Srivijaya Kingdom), Jakarta:
Girimukti Pasaka, !«* edn, 1983, p.46.
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period of 350 years. The Dutch orientation stressed the use of
natural resources on the land for the VOC benefit.29

Over time, the coastal population was driven to the mountains to
live as farmers^o to develop cash crops for the colonial export market. As
a result the Indonesian provinces under the Dutch lost their maritime
power and their maritime connections with other minor kingdoms in the
region. Indonesia remained under Dutch colonialism for 350 years until
it was liberated from colonial domination in 1945. By the end of the
colonial period, Indonesia had lost most of its maritime heritage and
had become principally an agricultural community, ^i
1.2.

Indonesia after 1945
In

1945, Indonesia

proclaimed

its independence

from

the

Netherlands, and this was finally recognised by the Dutch in 1949.^2 As
a new nation under Soekarno as the first Indonesian

president,

Indonesia did not treat a industries with any priority, and this included
shipping. However the independence ushered in a new phase of
nationalism with important implications for Dutch held industries in
general, and the shipping industry in particular.

In 1946 the

Indonesian government took over Marine Establishment

Dockyard

(Galangan Kapal Surabaya) in 1949^3. This was followed in 1952 with
the nationalisation

of the Dutch

shipping Company, which

was

2^ A. Booth, W.J. O'Malley and A. Weidemann, Indonesian Economic History in the
Dutch Colonial Era, Monograph Series 35, New Haven, Connecticut: Yale University
South East Asia Studies, Yale Center for International Area Studies, 1990, p.29.
30 Sholihat and Nia, op. cit., p.67, "...the primary aim of Dutch policy in the East
Indies was to produce agricultural commodities for export to Europe. For this reason
the Dutch Government implemented the cultivation system in Java, Sumatra and
Maluku."
31 Johannes B. Sumarlin, Indonesia in the 1990s, Jakarta: A Euro Money Publication,
1990, p. 11.
32 B. Cicin-Sain and R.W. Knecht, "Integrated Coastal and Ocean Management:
Concepts and Practices", Island Press, Washington, 1998, p.400.
33 PAL Indonesia Shipping Company^ Menuju Samudra Lepas (To the Open Ocean),
Surabaya: Pal Indonesia Shipping Company, 2000, p.22. "The primary aim of the
Dutch policy in the East Indies was to maximise production of agricultural
commodities for export to Europe. Up to the mid 19*^ century Dutch policy was
implemented mainly through a system of forced labour and compulsory planting of
specified crops, such as sugar, known as the culture system. The establishment of
port in Surabaya was to secure and strengthen Dutch business in Indonesia."
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subsequently

renamed

the Indonesian

National

Sailing Authority

(PELNI)34. This set the foundations for modem shipping activities in
Indonesia.
On 13 December 1957 the Indonesian government declared a
Juanda

Declaration,^^

and proclaimed

Wawasan

Nusantara

as an

Indonesian concept of an archipelagic state in an effort to secure
international recognition of its territorial waters.^6 The principle of an
archipelagic state was further pursued in international conferences by
Indonesia. The Government took this strategic step to clarify the
concept of Indonesian territorial waters as a means to unify the
Indonesian archipelago. During the negotiations of the Third United
Nations Law of the Sea Conference Indonesia succeeded in gaining
juridical acknowledgement of territorial waters including archipelagic
waters when the concept and the relevant

rights

were

formally

incorporated in the convention.
Indonesia ratified UNCLOS through Regulation No 17 on 31®*
December

1985. The adoption

of UNCLOS and

the

subsequent

ratification by Indonesia had a very significant impact on various
Indonesia national laws relating to the use of the sea.

More

importantly, with recognition of the rights of the archipelagic state,
UNCLOS resulted in the expansion of Indonesia's marine territory by an
area equal to about two thirds of the whole Indonesian territorial area.
34 The Indonesia Sailing Company, Sejarah Berdirinya P. T. PELNI (The History of the
Establishment of P.T. PELNI), Jakarta: The Indonesia Sailing Company, 1998.
35The Directorate of Natural Resources Inventory Technology (DTISDA), Agency for
assessment and Application of Technology (BPPT) and Marine Geological Institute
(PPGL), Indonesian National Committee for Maritime Issues, The Indonesian Maritime
Profile, Technology and International Development, an Overview of Sea and Ocean, 2'"i
edn, 1996, p.21., states: "The J u a n d a Declaration was made by the Indonesian
Government to gain international acceptance of the concept of the archipelagic state,
named the Indonesian Wawasan Nusantara (WANUS). This concept was a strategic
step in obtaining that international recognition, as part of an effort to realise national
integrity."
36 Ibid., p.21, "The effort to achieve juridical acknowledgement of the national marine
territory come to a decisive point when the United Nation Convention of the Law of the
Sea 1982 (UNCLOS'82) was universally put into effect beginning on November 16*^
1994, hereinafter referred to as International Law of the Sea. This constitutes a
juridical acknowledgement from the international community of the 1957 Djuanda
Declaration and particularly to the conception of the Wawasan Nusantara."
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An overview of Indonesia's maritime territory can be found in the table
below:
Table 1.0: Geographic Summary of Archipelagic Indonesia
Please see print copy for image

Source: The Indonesian Statistical Bureau 1995

After the ratification of UNCLOS, Indonesia was confronted with
challenges

and

problems

relating to the implementation

of

the

convention. Indonesia was not able to fully implement the convention,
as there were a number of issues that needed to be addressed. There
were two main issues that confronted the state. On the one hand, a
substantial number of pieces of national legislation relating to the sea,
including maritime and fisheries laws, needed to be updated so as to to
be consistent with the requirements of UNCLOS.

Indonesia's unique

archipelagic and complex geographical position with its many islands
and diversity of culture, dictated that the state should develop a specific
strategy to manage its marine environment and resources, while
ensuring consistency with the UNCLOS provisions'^.

On the other hand there was also the urgent issue of the
identification of base points, base lines, delimitation of the limits of the
continental shelf in various parts of Indonesian seas; the determination

37 Adi Sumardiman, Analisa dan Evaluasi peraturan - peraturan yang herkaitan
dengan peratifikasian Konvensi Intemasional tentang Hukum Laut (The Analysis and
Evaluation of the Provisions related to Ratifying of the International Convention of the
Law of the Sea), Jakarta: Badan Pembinaan Hukum Nasional, Department Kehakiman
Dan HAM Republik Indonesia [The National Law Development Agency of the
Department of Justice and Human Right of the Republic of Indonesia], 1998, p.20.
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of contiguous zones, the nation's maritime boundaries, and the outer
limits of its Exclusive Economic Zone.38 Boundary treaties'Q were
subsequently concluded vrith Australia^o, Papua New Guinea, Malaysia,
Singapore^i and the Philippines to address the boundary problems.
1.3.

The Indonesian New Order Government
The marine environment is considered an integral part of the

Indonesia national territory and an essential element in the national
development strategy. Article 33 (3) of the 1945 Indonesian Constitution
states:
Earth, waters and outer space and all the contained
natural resources are dominated by the State and to be
used maximally for the interest of the people.
With this as the constitutional foundation, maritime development
was identified as a primary priority in 1994 with the entry into force of
the Long Term Development II project (PJP 11)42.
1.4.

Indonesian Laws related to Marine Activities
On ratification of UNCLOS a fundamental challenge to Indonesia

was the transformation

of its legislative framework to reflect

commitments and rights under the convention.

its

The problem was

underscored by the fact that the Civil Code and the Commercial Code
which dated back to 1848 and which formed the basis of the Private
and Commercial Laws governing sea transportation activities were
38<http://www.un.org/Depts/Ios/LEGISLATIONANDTREATIES/status.htm>,
(accessed 21 April 2002).
39<http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/
STATEFILES/AUS.htm.>. (accessed 21April 2002).
'^<http://www.aph.gov.au/house/committee/isct/timor/subs/sub26.pdf>.. (accessed
25 April 2002).
'^ihttp://www.habibie.net/2001/English/archives/papersr>eech/Hasyim%20Dialal.zip
> , (accessed 26 Aug 2002).
'^2 Directorate of Natural Resources Inventory Technology (DTISDA), Agency for
Assessment and Application of Technology (BPPT) and Marine Geological Institute
(PPGL), Indonesian National Committee for Maritime Technology, The Indonesian
Maritime Profile,Jakarta: Technology and Industrial Development, 2°<i ed, 1996, p.iii.
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simply outdated and not conducive to the new regime of the Law of the
Sea43.

Consequently, in 1992, Indonesia enacted the Indonesian

Navigation Law (Undang - Undang Republik Indonesia No 2 1 / 1 9 9 2
tentang Pelayaran), to control and manage sea transportation and other
sea activities.'*^

This was followed by the Government's adoption of Regulation No.
8 2 / 1 9 9 9 concerning Water Transportation and Regulation No.70/1999
on Port Management. The latter pieces of legislation were adopted as a
result of the urgency in having to cope with the management of
increased maritime-related activities. Today, the legislative framework
for

the

regulation

of shipping

in

Indonesia

thus

comprises

a

combination of old and new laws and regulations, and may be listed as
follows:
1. The Indonesian Commercial Code 1933 (Kitab Undang - u n d a n g
Hukum Dagang dan Kepailitan 1933;
2. The 1935

Indonesian

Port

Regulation

(Undang

-

Undang

Verordening-SV

(Undang

-

Undang

Kepelabuhanan 1935);
3. The

1925

Scheepen

Perkapalan 1925);
4. Regulation No. 8 2 / 1 9 9 9 concerning Water Transportation;
5. Regulation No. 7 0 / 1 9 9 9 on Port Management; and
6. Indonesian

Navigation

Law

(Undang

-

Undang

Republik

Indonesia No. 2 1 / 1 9 9 2 Tentang Pelayaran).
1.5.

The Rationale for Maritime Development in Indonesia
Three principal factors

underpin

the urge in Indonesia

to

systematically develop its maritime environment and resources. They
are national concerns, regional pressures and global imperatives. Each
of these will be described briefly below.

'*3 Sumardiman, op. cit., p.22.
^^ See Preamble of Law of the Republic of Indonesia No. 21 / 1992 on Navigation.
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National

Concerns

As an archipelagic state vrith considerable potential marine
resources there are several national factors that necessitate

the

comprehensive development and regulation of the nation's marine
environment. These include national security and national integrity.
Since Indonesian territorial waters comprise two thirds of all Indonesian
territories, the government is also keen to maximise the use of the
resources of the waters and indirectly conserve the forests and focus on
developing its territorial waters.
Indonesia is diverse in culture with her people living on various
islands separated by the seas. All its 'archipelagic peoples' share the
marine environment as a common heritage.

Hence the

proper

management of the seas can provide an appropriate basis to foster unity
among its peoples.
The sea is regarded as the country's first form of national defence
and security, to ward off disturbances from external aggression.

The

existing legislation, such as UU No. 2 1 / 1 9 9 2 , PP No. 8 2 / 1 9 9 9 ,
prohibiting the movement of dangerous cargoes and passengers who
may be hostile to the nation's security may need to be, in these
uncertain times, more rigidly enforced.
Regional Pressure
Among the Association of South East Asian Nations (ASEAN)
countries, Indonesia's territory is the largest. However, Indonesia h a s
not been able to maximise the utilisation of the seas to develop its
economy. For example, Indonesia has four large national ports^s but
they have never been nominated for the good service Ports Award. In
comparison to Indonesia's neighbouring country, Singapore h a s gained
advantages from the seas since its ports have been recognised as
'•5 These four ports are considered "gateways" to Indonesia: Tanjung Priok - Jakarta,
Tanjung Perak - Surabaya, Belawan - Medan and Sukarno - Ujung Pandang.
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international ports. Singaporean ports have established networks to
more t h a n 7000 ports in 130 countries worldwide. Singapore h a s won
the "Best Sea Port in Asia Award" for the 12*^ time at the 14^ Asian
Freight Industry Awards'*^.

There is a pressing concern for the

Indonesian Government to develop its marine sector and meet the
challenge of global economic issues.
Global Issues
The adoption and entry into force of UNCLOS now brings
potential benefits as well as significant commitments to Indonesia.
While the expansion of its maritime territory allows it to control fishing
and other resource exploitation in its EEZ and continental shelf areas,
the new regime also requires Indonesia to manage and ensure that
appropriate international regulations are in force in its archipelagic sealanes.
1.6.

Conclusion
From this historical background, it is clear that the development

of Indonesian Shipping Industry began as recently as 1949 and h a s
become more intensive especially since 1965. The issue of development
was raised again in 1994 to overcome the problem of developing land
resources, growing work and business opportunities. In essence, the
development of Indonesian territorial waters h a s broad implications for
the national, regional and global issues affecting Indonesia.
Based on the above reasons, the conclusion can be drawn that
Indonesia faces the following challenges:
•

To seize back Indonesia's former reputation as one of the strongest
maritime nations in the world;

•** ChenTzePenn, Port of Singapore Achieve Good Growth 1998, Press Reales, 15 J a n ,
1999, p . l , < http://www.mpa.gov.sg/homepage/pressreleases/990115-htm >,
(accessed 5 April 2002).
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•

To maintain a competitive position in the ASEAN region and
develop more domestic shipping companies. Currently there are
more foreign shipping companies operating in Indonesia territorial
waters. Indonesia's marine sector can be likened to a big pond for
foreign fishermen who are profiting using foreign modem methods
and techniques; and

•

To ratify the international law Conventions related to sea
utilisation, and to be a prominent player in the global market.
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CHAPTER TWO
AN OVERVIEW OF SHIPPING
AND
ITS REGULATION IN INDONESIA
2.0.

Introduction
This

chapter

examines

the

legal

aspects

of the

national

transportation system with particular reference to marine transport. It
also examines in detail the various regulations that have been enacted
with respect to maritime transport. Since the 17*^ August 1945, the
process of development of the laws and regulations supporting the
shipping industry h a s been largely one of consensus^^, although the
nature and interests of the participants in this area of activities has
altered significantly. The transition from foreign rule to national
governance reflected through representative democracy is also affected
by global and regional pressures, mainly from the dictates of the free
market,

but

now

increasingly

through

internationally

accepted

regulatory institutions.
Today the government develops national laws and regulations so
that they may gain optimum efficiencies in the delivery of economically
beneficial

outcomes

that

comply

with

over-riding

national

considerations^s. Such efficiencies have been achieved through the ongoing process of consensus between public and private interests
enacted through laws and regulations decreed by the President or
delegated Minister. 49
'*7 Article 20, Section (1) of the 1945 Constitution of the Republic of Indonesia states:
"Every statute shall require the agreement of the Dewan Perwakilan Rakyat (the
Legislative Body)."
Section (2) states: "Should a draft law not obtain the agreement of the Dewan
perwakilan Rakyat, that draft may not be submitted again during the same session of
the Dewan Perwakilan Rakyat."
'^8 See Preamble The Law of the Republic of Indonesia No. 21/1992 on Navigation point
(c) states that: "The law on navigation is for the moment insufficient to fulfill the
necessity to respond to the new era of knowledge and technology."
'^^ Article 28 of The Presidential Decree of Republic of Indonesia No. 188/1998 on the
Procedure of Legal Draft Preparation states that: "The agreement of matters in
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2.1.

The National Transportation System
The National Transportation System aims at the realisation of an

organised and consistent transportation arrangement that includes
land, sea and air transportation that interact with each other so as to
reach all districts in the country, and all international borders.
Indonesia has identified meiritime transport as a crucial element and
one of priority in the national transportation system. The priority given
to maritime transport is in part explained by Indonesia's archipelagic
circumstances,

and

its

ever-increasing

population

which

puts

considerable pressure on other forms of transport.
2.2.

The Development of Indonesia's Maritime Sector
Transportation, in particular by sea, plays a crucial role in the

development of the economy and the government's efforts to maintain
economic and political integration of the wide-spread regions. Shipping
accounts for about 27% of Indonesia's total cargo traffic^o. The major
part of inter-island cargo traffic is almost entirely carried out by sea.
Indonesia has more than 300 ports of various sizes classified

as

national ports, export ports, special ports and rural ports. The
development of the Maritime Sector gained a foothold more than fifty
years ago with the proclamation of Indonesian Independence on 17*^
August 1945.51 According to a World Bank report, since the mid 1970s
the ports have
international
Indonesian

seen annual

cargo

flows

government

and
is

average growth rates of 7.5% for
13% for

continually

domestic
developing

cargoes.52 The
ports

due

to

increasing demand and competition with international businesses.^3
arranging legal drafts applies also to the arrangement of Government Decrees,
Presidential Decrees and other regulations."
50 The Indonesian Statistical Bureau, 1995.
51 The National Maritime Profile, 1996, p.iii.
52 Umar M. H u s s e y n , " H u k u m Maritim d a n M a s a l a h - m a s a l a h Pelayaran di Indonesia",

Buku 3, Pustaka Sinar Harapan, Jakarta, 2001, p. 173.
53 The National Indonesian Shipping Company (P.T. PELNI), Armual Report, Jakarta,
1999, p.8.

25

2.3.

Maritime Sector Development Program
The government instituted the Maritime Sector Development

Program (MSDP) in 1982. The first phase was designed to analyse the
essential weaknesses in the maritime transport sector and to advise on
remedial measures. Fifteen task forces were formed to study various
aspects

of

the

country's

maritime

transport

sector,

such

as

administration and management, port operations, shipping industry,
maritime legislation and h u m a n resource and labour development
requirements. Some of the studies have been completed and have
resulted in specific target programs.
Indonesia's maritime sector faces a number of problems. To
address these problems, the MSDP called for a series of major
organisational, structural and operational reforms. As inter-island
shipping and port development are the focal points of government
concern, substantial funds and expertise have been directed towards
such activities in those fields.
The table below shows the prominent role of sea transportation in
comparison to other modes of transportation.
Table 2.0: Domestic Transport Modes for Passenger Freight (19952000)
Please see print copy for image

Source: Ministry of Communication/Pusdatin, 1999
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2.4.

Shipping Policy
Indonesia has a merchant shipping fleet of approximately 2.6

million dwt.54 The government h a s implemented a stringent abolition
policy for ships over twenty-five years old, with the intention that the
projected replacement number for new ships is not likely to exceed the
number of ships scrapped.
In the past inter-island shipping was reserved for national
shipping lines on the cabotage principle, and it was in many ways
intensively regulated. However, as the result of recent changes in policy,
freight tariff control has been relinquished and now almost all ports in
the country are open for international trade and shipping.
In overseas shipping, most of the Indonesian national lines are
members of liner conferences and enjoy an exclusive privilege in
carrying cargo for conferences. The government has ratified the UN
Convention on a Code of Conduct for Liner Conferences, However, until
now, no legislative or other measures have been taken to implement the
Convention. In 1985 the government invoked a cargo reservation policy
on all government cargoes. In practice, however, the policy h a s not been
effectively executed, due to various circumstances, for example: the lack
of funds, h u m a n resources and political will.
In April 1985 the government issued a Presidential Decree (No. 4)
that includes general policies in the field of maritime transportation and
import and export procedures.^s The decree was aimed at promoting
economic activities in general and the boosting of non-oil commodity
exports following the declining trend in oil prices in the 1980s. The
decree also introduced significant changes in import and

export

procedures, inter-island shipping, international shipping, handling of

s'^ Directorate General of Sea Communication, Department of Communication,
Republic of Indonesia, Port Affairs, Working Paper, 2001, p.24.
55Umar M. Husseyn, "Hukum Maritim dan Masalah-masalah Pelayaran di Indonesia",
Buku 2, Jakarta: Pustaka Sinar Harapan, , 2001, p. 123.
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goods and documents and shipping agencies and port operations in
general. Significantly,

the decree also abolished the

protectionist

outlook of the previous policies with regard to national shipping and
offered traders various options for shipping their cargoes.
Foreign vessels are free to enter almost all Indonesian ports,
provided national shipping companies are appointed as agents. The
policy h a s affected the operations of liner conferences serving the
Indonesian foreign trade, including the national line members of the
conferences. There is a general concern that the policy could lead to a
greater dependency on foreign shipping that may in the long r u n affect
the nation's economy.
2.5.

Government Initiatives to Challenges
In the effort to develop maritime policy and enhance the shipping

industry the Directorate General of Sea Communication undertook a
study which identified the following issues as of specific interest to the
government and which required foreign or international assistance as:^^
•

there was a need to have a study in the Indonesian/International
sea-borne trade, in particular with respect to the role of
international shipping in the country's foreign trade;

•

there was a need to conduct a series of seminars and workshops
concerning the various international

conventions related

to

maritime transport, such as the Code of Conduct for Liner
Conferences,

transport

of goods

by

sea,

and

multimodal

transport; and
•

there was a need for a critical assessment of factors

that

influenced developments in the maritime industry between 1994
and 1999 with regard to several issues, discussed below.

56 Ibid.

2a

2.6.

Introduction to Water Transportation Regulation
The Indonesian Government Regulation No. 8 2 / 1 9 9 9 plays a

significant role in the implementation of the Navigation Law (No.21/
1992). This regulation provides direction for aU parties who are involved
in shipping activities.^'^ Since water transportation is an integral part of
the Indonesian domestic transportation system, the Government h a s a
duty to develop, monitor and control water transportation.^^ safe and
efficient water transportation is necessary because it is important to
safeguard h u m a n lives, boost economic growth, and bolster national
integrity and defence security.
Regulation No. 8 2 / 1 9 9 9 has ten sub-regulations. These include:
•

regulating Water Transportation;

•

determining what constitutes water transportation activities;

•

establishing the infrastructure and navigable routes for water
transportation;

•

deciding the fares for water transportation;

•

providing specialised transportation services for disabled people;

•

providing transportation for dangerous cargo e.g. armaments and
ammunition;

»

obliging shipping companies to c a n y passengers / cargo as
specified in the agreed contract;

57 Note paragraphs (a) and (b) in the Preamble to the Indonesian Government
Regulation No 82/1999: "Bahwa angkutan di perairan selain mempunyai peranan
yang strategis dalam memantapkan perwujudan wawasan nusantar, memperkukuh
ketahanan nasional dan mempercepat hubungan antar bangsa dalam u s a h a
mencapai tujuan nasional, juga sebagai kegiatan usaha yang dapat meningkatkan
ekonomi negara. Bahwa berdasarkan pertimbangan tersebut pada huruf a dan
sebagai pelaksanaan dari Undang - Undang No 21 Tahun 1992 tentang Pelayaran, di
pandang perlu mengatur lebih lanjut ketentuan mengenai angkutan di perairan
dengan Peraturan Pemerintah." (The water transportation system also serves a
strategic function to ensure the implementation of Wawasan Nusantara, strengthening
of the national defence, and to accelerate connections to all Indonesian communities
in an effort to obtain national goals, and this also serves as etn effort to increase
business income so as to enlarge the national economy. Based on considerations
noted in paragraph (a) and for the implementation of UU No. 21/1992, the Indonesian
government will consider the establishment of the regulation.)
58 Ibid.
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•

ensuring the ship's owner(s) has the responsibility to compensate
for damage or injury to cargo/passengers;

•

establishing that the ship's captain h a s a duty to report the
location of h i s / h e r ship to the appropriate port, or to call to
another vessel in the vicinity; and

•

managing domestic merchant fleets.
The ten sub-regulations mentioned above create an integrated

and well-managed water transportation system. Stringent government
policies are enforced to ensure that shipping entrepreneurs who abuse
the law are punished accordingly. For instance, their permit to operate
a shipping business in Indonesia may be cancelled.
Regulation No. 8 2 / 1 9 9 9 provided a legal framework for shipping
entrepreneurs.5^ Ministerial Decrees from

the Transportation

and

Communications Department remain in force, as long as they do not
contradict each other, or are not amended by the new law covering the
Water Transportation regulation.^o It is interesting to note that as
different

departments come under the Government, the effect of

Ministerial Decrees is limited to specific duties.
Transportation

and

Communications

For example, the

Department

oversees

the

implementation of fares and their rates.

55 Note paragraph (d) in the Preamble to the Indonesian Law No 21/1992 concerning
Navigation: "Untuk menjamin kepastian hukum dalam menjalankan usaha di bidang
pengangkutan, pemerintah Indonesia memandang perlu untuk membuat Peraturan
Perundang- Undangan Nasional di bidang Pengankutan laut. Hal ini di sebabkan
karena undang - undang yang ada dan selama ini di pergunakan sudah tidak sesuai
lagi untuk memenuhi kebutuhan hokum masyarakat pelayaran. (In the provision of
legal aid services in accordance with transportation business activities, the Indonesian
government considered the establishment of a national act in the field of sea
transportation. The circumstances of this regulation, that is still in effect today, are
not sufficient for the recovery of business at this time.)
^0 Article 96, The Indonesian Government Regulation No. 82/1999, "Pada tanggal
mulai berlakunya peraturan ini, semua peraturan perundang - undangan yang lebih
rendah dari Peraturan Pemerintah yang mengatur angkutan laut dinyatakan tetap
berlaku sepanjang tidak bertentangan atau belum di ganti dengan yang baru,
berdasarkan Peraturan Pemerintah ini." (On the date the government regulation
becomes effective all regulations which are subordinate to the Ministerial Decree are
still valid as long as the subordinate regulation does not contradict with the
Ministerial Decree.)
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The key principles of Regulation No. 82/1999 include the many
functions

and

strategies

of water

transportation

established

in

Indonesian territories (Wawasan Nusantara), safeguarding

national

security,

boosting

uniting

Indonesian

nationals

and

territories,

economic growth and the need to implement this regulation as a
prerequisite for the implementation of the Navigation Law No. 2 1 / 1 9 9 2 .
The implementation of Regulation No.82/1999 depends on four
laws. Primacy of these laws is Article 5, Section (2) of the 1945
Indonesian Constitution, which states that "The President of the
Republic of Indonesia shall determine the government regulations
necessary to implement statutes". Further enabling comes from Law No.
17/1985, the State Gazette of the Republic of Indonesia No.76/1985,
and the Additional State Gazette No. 3319 regarding the ratification of
the United Nations Convention on The Law of the Sea. The Navigation
Law No. 2 1 , the State Gazette of the Republic of Indonesia No.98/1992
and the Additional State Gazette No. 3379 are also needed to enable
implementation of Regulation No. 8 2 / 1 9 9 9 , as is Law No. 6 / 1 9 9 6
concerning the Indonesian Archipelago, the State Gazette of the
Republic of Indonesia No.78/1996, and the Additional State Gazette No.
3647.
The water transportation regulation comprises 11 Chapters^! and
Articles62_ In addition to these provisions, the regulation also sets u p
several Articles related to the dynamics of water transportation, and
^1 Chapter One: General; Chapter Two: Legal Framework of the Waters Transportation
Regulation; Chapter Three: Water Transportation Business; Chapter Four: Sea
Transportation Business; Chapter Five: Networking and Routes of Water
Transportation: Chapter Six: The Sea Transport Tariff; Chapter Seven: Transportation
Service for Disabled Passengers; Chapter Eight: Transport of Special and Dangerous
Goods; Chapter Nine: The Obligation for Carrying; Chapter Ten: The Responsibility of
Ownership; Chapter Eleven: Water Transportation Information Systems.
62 Articles 3 to 10, PP. NO. 82/1999, state that (a.) The operation of domestic shipping
business is to be managed by national shipping companies using ships with Indonesia
flags that are in a seaworthy condition with a minimum size of G.T. 5000; (b.) National
shipping companies and foreign companies could be made co-operative corporations
in joint venture agreements; and (c.) The Foreign shipping companies that have
activities canying goods by sea to and from Indonesian export ports must be openly
represented by an administration office agent.

O I

Articles concerned with business provisions underpinning shipping
activities.
2.7.

Domestic and International Sea Transportation
The most important role of the domestic transportation system is

to fulfil

domestic transportation needs, including the carriage of

domestic passengers, goods and animals from vessel to vessel, and the
embarking and disembarking at ports located in Indonesian islands,
and offshore transportation.^^ Domestic shipping companies manage
domestic sea transportation activities and ships are allowed to sail only
under the Indonesian flag.
There are specific conditions for foreign ship companies, such as
permitting the substitution of foreign ships to transport cargo for
domestic demand in certain periods.^'^

Such periods occur with the

celebration of Ramadhan, Christmas and New Year holidays. As a
result, it is government policy to assign foreign companies at these
times to cater for the domestic shipping industry.^^
In order to meet the increased demand for ships during the festive
seasons, the government h a s allocated funds to conduct studies,
inspections and evaluations to ascertain the capacity needed

to

accommodate the increased amount of cargoes. The government h a s
invited shipping entrepreneurs to contribute accurate data concerning
the total amount of shipping capacity available.^^

The guidelines to meet the demands for ships include the total
amount of space of a ship's capacity for local transportation; the
63 Article 3, Paragraph 1, of PP No. 82/1999, states: (a). T h e operation of domestic
shipping business is to be managed by national shipping companies using ship with
flying Indonesian flag. (b). To connect sea ports for Indonesian inter-island traffic in all
Indonesian territory."
64 Article4, Paragraph (1) of PP No 82 / 1999, on Water Transportation.
^SArticle 6 The Indonesian Ministerial Decree No. KM. 33/2001 on the Practice of
foreign vessel operation.
66Article 4, Paragraph (3) of PP No 82/1999, on Water Transportation.
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vulnerability of domestic shipping companies; and the support for
domestic shipping companies.
Allowances are made during the festive season not only to meet
the immediate demand but also to protect the domestic shipping
companies.

Domestic shipping companies are vulnerable to large

foreign shipping companies because larger shipping companies can
compete more effectively due to a better business

infrastructure,

efficient scheduling and competitive pricing.
Article 4, Sections 4 and 5 of Regulation No. 8 2 / 1 9 9 9 , speciiy the
requirements

concerning

the

operation

of

foreign

ships.

The

requirements are as below:
•

the charter agreement of the ship must be made available;

•

ships m u s t be registered in the Indonesian Classification Bureau
to determine its size, category and the cargo it can carry;

•

foreign shipping entrepreneurs must report to the Ministry of
Communication Department before their ships are used by
industry; and

•

International Shipping Operation Standards must be met.
The Indonesian Government h a s stipulated several requirements

and procedures concerning international shipping activities, which are
found in Articles 6 to 10. These include:
•

domestic

or

foreign

shipping

companies

can

carry

out

International shipping activities;
•

ships m u s t sail under the Indonesian flag a n d / o r under a foreign
flag State such as the Panama flag State;^?

•

loading

and

unloading

of

cargo

can

be

undertaken

at

International Trade Ports; and

67 Article 92 Status of ships. United Nation Convention on the Law of the Sea, 1982,
states "Ships shall sail under the flag of one State only and, save in exceptional cases
expressly provided for in international treaties or in this Convention, shall be subject
to its exclusive jurisdiction on the high seas..."
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•

ships, which are on an international voyage using regular and
irregular routes, can load and unload their cargo at public ports
after being subjected to quarantine and immigration checks.
Immigration and quarantine checks are necessary to ensure that

goods coming into the country comply with the approved commodity list
in order to eradicate smuggling of contraband goods.
2.8.

Types of Shipping Businesses
Articles 8 to 11 classify international shipping businesses into

three groups:
Joint Venture Shipping

Companies

A joint company venture between an Indonesian and a foreign
entrepreneur

must

be based

on Indonesian

law and

on

other

requirements as stated in the Indonesian Corporate Law No. 2 / 1 9 9 5 .
The Joint Venture Company must have at least one ship with 5000
Gross Tonnage (GT 5000).
Foreign Shipping Company

Agency

Under Article 9 Section (1) of the Indonesian

Government

Regulation No. 8 2 / 1 9 9 9 each foreign shipping company that h a s an
overseas branch office in Indonesia must appoint a domestic shipping
company as a foreign company agent.^^ The Agent m u s t have at least
one ship with 5000 Gross Tonnage (GT 5000).
Foreign Shipping Company

Representative

Compliance with provisions stated in Government Regulation No.
82/1999 requires each foreign shipping company to nominate
68.

a

'The CCH Macquarie Dictionary of Business, Macquarie Library, 1993, p.25, "Agent a person authorised to act, or with authority to act in transaction in the course of his
/her ordinary business."
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domestic company as its representative, and the domestic company
m u s t have a sustainable trading operation in Indonesia. The domestic
representative h a s the ability and responsibility to facilitate

the

administrative management for the foreign companies in the national
business / shipping sector. The company is, however, prohibited from
conducting agency activities, including using space on the foreign
shipping company's ships for domestic transport.^^
General exemptions exist for certain categories of operations. For
example, companies in the business of carrying passengers to cross the
international border from Batam Island to Singapore's port must not
have ships with a capacity of less than a minimum size of GT 5000. As
a result, each entrepreneur who h a s his or her ship registered under
the Indonesia's flag can take advantage of this exemption, even where
the size of his or her ship's capacity may not be u p to GT 5000.
2.9.

Indonesian Citizens and Traditional Water Transportation
Businesses
The most

important

commercial maritime benefit

used

by

Indonesian citizens is the opportunity to develop their enterprises, for
example the areas suitable for the conduct of their businesses usually
lie in internal Indonesian waters. The types of vessels that they use sailing, traditional manpower, or motorised - often do not conform to
any standard size. Consequently the Government is concerned with the
improvement of the sea capability of entrepreneurs and
management,

mechanics

and

radio

seamen,

operators. Besides that,

the

government is obliged to set tariffs for port service transactions as well
as to provide facilities to assist in the establishment of their businesses.
The traditional water transportation business is a type of shipping
industry, which the government deliberately fosters in order to support
^'Article 10, No 82/1999 the Indonesian Regulation " Each foreign shipping company
that has an activity to carrying good by sea from and to ports in Indonesia's territory
has an obligation to open representative."
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the small and middle level entrepreneurs in Indonesian shipping, as
well a s to develop their business in transportation.

Indeed Article 33

Section (1) of the 1945 Indonesian Constitution states that the economy
should be organised as a common endeavour based upon the principle
of the family system. This statement indicates that the basis of
Indonesia's economic development is democracy and

co-operation.

Prosperity is for everybody. Therefore, each Indonesian citizen is given
equal rights in obtaining an opportunity for business. Article 33,
Section (1) of the 1945 Indonesian Constitution, implemented in the
preamble of the Indonesian

Law No. 5/1999

on the Ban

and

Monopolistic Practices and Unfair Business Competition is called
Monopolistic Regulation. This law provides a legal guarantee of equal
opportunity for everyone in participating in business activities.
Articles 12 and 13 with regard to Law No. 8 2 / 1 9 9 9 , Indonesian
Government Regulation of Water Transportation, identify a number of
measures required to develop effective traditional shipping businesses.
These include:
•

Operational Area: The area of traditional shipping operation is in
internal waters;

•

Types of companies: Lower and middle level entrepreneurs only
can manage the traditional shipping business;

•

Size of ships: Traditional shipping activities will be operated by
traditional

sailing vessels, traditional manpower vessels,

or

motorised vessels, which do not conform to the standard size; and
•

The

government

has

an

obligation

and

responsibility

for

establishing and developing traditional shipping industries, such
as in providing capital loans at a lower interest and for longer
periods of repajonent, short courses related to shipping activities
for improving h u m a n resources, and subsidised port taxes.

3b

2.10. River and Lake Transportation System
Chapter 3 of Regulation No. 8 2 / 1 9 9 9 on water transportation
deals specifically with the river and lake transportation system, and
recognises

river

and

lake transportation

needs

with

respect

to

Indonesia's geography. This is one of the types of transportation links
that connect inaccessible areas and villages or regencies. River and lake
transportation is long known in history, and is used by local societies in
their activities; thus this category of transportation is familiar to them.
The existing river and lake transportation h a s many aspects that
include:
•

Economics, including the development and enhancement of the
lower shipping entrepreneur level so as to contribute to the
realisation of an equitable national economic order that takes into
account the interest and needs of small entrepreneurs and local
communities;'''^

•

Psychological and political means of strengthening the nation's
unity and integrity; and

•

Defence and security are significant in controlling, inspecting and
protecting Indonesia's territories from external interference.

2.11. Internal Border Crossing Transportation Fleet
Because of geographical conditions, Indonesia needs several types
of water transportation fleet. A specific type of transportation is
necessary for rural transportation, where borders exist between one
village and other places in Indonesia's territorial waters, and where
transportation is scheduled on a regular basis. The type of fleet is very
specific as well.

The meaning of "border crossing" in this part is

different from the meaning of "border crossing" when the discussion

''0 Article 33, 1945, the Indonesian Constitution states: "...the basis of economic
democracy, production by all for all, under the leadership or control of the members of
society. It is prosperity of the community, which is stressed, not prosperity of the
individual."
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relates to foreign shipping company representatives referred to in
Chapter One of Regulation No. 8 2 / 1 9 9 9 . The transportation system
determined in this provision relates to transportation that acts as a
moving bridge to connect roads or railway tracks that have been
flooded. The types of vessels that they use are sailing, manpower or
motorised vessels that do not conform to the standard size.
2.12. Pioneer Type of Water Transportation
The

pioneer

type

of water

transportation

fostered

by

the

Indonesian Government serves many purposes. One is to connect
inaccessible areas potentially bordering other villages. It also has the
purpose of supporting order, and has the ability to give priority to rural
development, as well as improving a more even distribution of national
development. Moreover, it helps bring about national stability, and
places national security on a firm basis. Article 17 (2) elaborates on this
by further outlining the following purpose of the Water Transportation
System:
•

to connect accessible areas which have not been developed yet;

•

to connect rural areas, which do not have sufficient types of
transportation modes; and

•

to connect isolated areas of low commercial value which are
unprofitable for shipping business, because income per capita in
this area is considered too low.
The focus

of pioneer water transportation

is on

providing

transportation through regularly scheduled services with low tariff
burdens, providing smooth mobility for the inhabitants, and as a carrier
of goods. Government administration matters, such as development and
trade, are also addressed.
When commercial interests operate in accessible areas, their
pioneer s t a t u s will end. Where the government conducts pioneer water
transportation, it provides compensation or subsidy. The compensation
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or subsidy is to pay for the usage and all operating costs of national
shipping companies and other private companies that are responsible
for the provision of transport services.
The provisions that regulate the above-mentioned activities can
also be found in Article 18. They are as follows:
•

the government executes water transportation as stated in Article
17;

•

the Ministry of Communication and Transportation has the
authority to appoint the National Sailing Company or other
private companies as providers of pioneer transport service in any
particular area;

•

the Government provides some compensation and subsidy for the
usage of operating costs that are related to pioneer transport;

•

the total amount of compensation or subsidy that may be given
by the government to entrepreneurs is the difference between
costs paid by the company with the company's operational
income; and

•

the implementation of regulations as stated in Sections (1), (2),
and (3) may be further elaborated upon by Ministerial Decree.

2.13. Water Transportation Business
The business of waters transportation is regulated in 41 Articles
that are divided into seven parts. All Articles in this chapter explain the
steps required in order to be permitted to conduct a shipping business
in Indonesia, and to determine who can be permitted to operate an open
shipping business in Indonesia. In addition, the Articles explain the
requirements to be fulfilled by the entrepreneur, the processes to be
carried out in order to get a shipping business licence, and the different
types of shipping businesses. The government of Indonesia h a s the
same rights and obligations as an entrepreneur.
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Article 19 states that only an Indonesian Corporate Company that
is a Limited Liability Company, or a State Owned Enterprise, or a Local
Government

Enterprise

or

Cooperative

may

conduct

a

shipping

business. In having a business licence they may operate a business
legally. Once the business licence is issued it remains valid during the
operating period of the business.
Articles 20 to 22 explain the requirements that need to be fulfilled
by the entrepreneur. These include:
•

the entrepreneur m u s t have a ship under the Indonesian Flag
State as a symbol and the ship sise ought to be GT 175 (one
hundred and seventy-five Gross Tonnage);

•

the company is obliged to inform by report any alteration to
ownership of the company, such as a change of owners, or a
change in the domicile of the company or in the domicile of the
company's owners;

•

the entrepreneur m u s t have a business permit issued by the
Minister;

•

the shipping entrepreneur must be an expert in the branch of the
shipping field utilised; and

•

the company m u s t operate its business for at least six months
after the business permit is issued.

2.14. Analysis of Water Transport Regulation
The

purpose

of the

Water Transportation

Regulation

(The

Government Decree No. 82/1999) is to simplify the Indonesian sea
transportation

system.

This

is

because

Indonesia

has

specific

geographical conditions that are quite difficult to compare with those of
other countries such as Australia, Singapore and Malaysia. These
particular conditions caused the Indonesian government to set u p
several regulations concerning sea transportation and especially water
transportation that is conducted for inter-island transport.
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The regulations that have been stipulated in part one through to
part five apply directly to water transportation, except for part two. As
discussed above, part two relates to sailing by Indonesian citizens. This
part is more inclined towards the regulation of the small class shipping
business.
All laws must be implemented by government decree. The Water
Transportation

Regulation was in operation because

Government

Decree No. 8 2 / 1 9 9 9 had already been effected. However, some water
transportation activities are still not yet regulated as the government
has not yet made the appropriate decrees. These circumstances have
not allowed for as smooth an application of some parts of these
regulations as had been hoped.
This is seen particularly in certain circumstances in part two
where the Indonesian Government was keen to pay more attention to
the small shipping business category in order to improve their activities.
Also several policies were issued in order to help small business groups
in shipping, such as limiting the size of ship's capacity to GT 7 only. In
fact, the extension of help through government policies is also necessary
for middle level businesses due to the high risk involved and the
amounts of finance, as well as the need for specific qualifications in
h u m a n resources."^^
In addition the government m u s t find a way to provide more
subsidies to small shipping companies to help them. The decrease or
increase of fuel price is a problem for the small business groups
because all shipping companies are dependent on fuel as a propellant.
A number of weaknesses of Government Decree No. 82 / 1999
can be identified. These include:

•^^ The Department of Communication and Telecommunication, Operation System of
National Sea Transportation an its Problems, Working paper, Sea Transpot, Jakarta,
2000,p.l2, states: "Due to the lack of capital, national shipping industries are unable
to develop their fleet that pushes them to operate inadequate vessels."
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•

several regulations could not be implemented, as they have not
been enabled by direction;

•

some

provisions

still

overlap

other

regulations

of

similar

substance, such as ownership responsibility (Chapter X, Article
92). There is merely some indication of responsibility, provided
without any limitations on such responsibility. The circumstances
will provide many changes to unfair business practices or
business monopoly, which are related to the

entrepreneur's

capacity to provide compensation;
•

as for explanations, with regard to the cancellation of a water
transportation business licence, part five did mention that "this
provision has been clear", yet it actually needs more clarification.
In contrast, articles such as Article 36 obviously contain more
clarifications; and

•

the requirements for the establishment of shipping businesses in
every single category (large shipping company, middle and small
business) are similar.
Currently, the Indonesian Shipping Laws are being reformed and

improved. These developments may be regarded as an excellent policy,
responding to both national and international market demands.
It remains doubtful as to whether newly adopted regulations
could satisfactorily keep u p to date with the current modernisation of
shipping service activities. However, no regulation is perfect

and

complete, and none can satisfy all parties' interests. Nevertheless, the
new Indonesian Law governing shipping industries are proof of the
efforts made by the Indonesian Government to provide better results
and solutions.
It is known that the existence and implementation of new
regulations

can

affect

several

interests

and

business

activities.

Particularly, some users such as entrepreneurs assert that

new

4;^

regulations operate contrary to their business activities and prove to be
of less benefit to them. An example is the implementation of route
networking as provided for in Article 62 that addresses regular route
services (liners) and irregular route services (trampers). With regard to
Domestic Route Transport, Article 64, Section (1), (4) and Article 65 of
PP No. 8 2 / 1 9 9 9 (Waters Transportation system) are relevant. Article 64
states that the sea transport activities should be conducted with the
main purpose being to connect ports that are centres of accumulation
and distribution.

Articles

65

states

that

the

networking

and

domestic

sea

transportation, as mentioned in Article 64, shall be determined in
accordance with the following considerations:
•

the development of central trade, industry and tourism;

•

the development of regional territory;

•

the harmony within intra modal transportation; and

•

the phenomenon of national unity.
Taking into account both regulations, a definitive

statement

would agree that a sea transportation service very much depends on
time schedules. Indeed, the observation of punctuality in keeping to
time schedules should produce excellent services.
Harry Hilliard, senior master of a ship working for the Indonesian
Sea Transportation Companies, states:
The shipping industry is a complex activity which
concerns science and technology and also involves
several public and private interests. To elaborate on
these simple words, the shipping products comprise
h u m a n resource as well as ship and pier components
that in turn produce service transportation products in
the form of a "SCHEDULE". These shipping products
may differ without determining the exact schedules for
them. Nevertheless, it is improbable t h a t the shipping
industry would produce excellent products were their
components to be scheduled by entrepreneurs. They
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might determine them as different entities for their own
purposes.72
The shipping industry in alliance with the port authority h a s not
been able to maximise the development of "joint products" for the
shipping business. The predatory behaviour of certain mandatory port
businesses (now only 3%) on shipping industries allows domestic ship
companies to gain opportunities to carry cargo, because the shipping
industries cannot produce a marketable "schedule". The absence of
cooperation between the port administrator on the one hand and the
shipping entrepreneurs on the other is the main problem preventing
shipping entrepreneurs from being able to arrange efficient
attractive

schedules.

The

position

of

both

parties

and

appears

uncompromising as neither of the parties is willing to move from the
opinion they hold to.

However, it is normal for entrepreneurs to not want reform of
previous regulations that provided some benefit to them. In contrast, it
is

quite

difficult

for

the

government

to

satisfy

every

single

entrepreneur's interest. Besides that, it is important for the government
to decide on the timing of the establishment of new regulations in
consideration of domestic interests, and in order to respond to global
market developments.
Indonesia's economic growth is also boosted by the development
of a national water transportation system. As stated in Articles 12, 13,
14, 15, 16 and 17 of PP No. 8 2 / 1 9 9 9 , inland water transportation, such
as river transportation and pioneer shipping, can also function as sea
transport by serving remote, isolated and less developed regions. A
particular existing route and its connections to certain isolated areas

•^2 Hilliard, Capt. Harry, Marine Development Policy, Working Paper, Port Policy Mission
in Supporting Sea Power Development, Jakarta: National Seminars, Alumna Maritime
Academy, , 21-22 November, 2000, p.6.
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and small ports may be developed to provide a wider opportunity to
enhance the region's economic growth.
However, as a result of the government's reinforcement of small
fleets

to support the inland transportation system, the economic

average growth rate h a s grown to 12.79% per year, based on statistical
data (Transportation and Telecommunication Statistics - Ministry of
Communication And Telecommunication).
The main intention in regulating port affairs is to provide
geographically suitable port arrangements appropriate to the port's
function, and also to provide more efficient operations.^3 At this time a
simple system, maintained by users, and the more complex system coexist.74 In public port areas entrepreneurs and customers still face
various bureaucratic impediments. Official institutions, such as the P.T.
PELINDO group, have the authority to operate a port's technical
organisation working units in accordance with their duty to provide
services for ships' traffic, passengers and cargoes. Ii is the Port
Administrator who h a s the authority to manage port activities. This
dichotomy within the public port authority still remains, and not only
makes

the

service

procedures

less

efficient,

but

also

provides

indications that the public port management is in disarray. The
Indonesian government realises that in such circumstances it m u s t
search for an effective solution with immediate effect.
Despite the Indonesian Government Regulation PP No. 8 2 / 1 9 9 9
concerning Water Transportation, several obstacles still exist for ships'
entrepreneurs, particularly the substance of Article 3. Paragraph (1)
that states that the domestic sea transportation activities to connect sea
ports for Indonesian inter-islands traffic in all Indonesian territories

73 Article 2 Section (2) PP No 6 9 / 2 0 0 1 , the explanation.
'''^Umar M. Husseyn, op. cit., p. 101.
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shall be conducted by national shipping companies and ships under the
Indonesian flag.

Furthermore Article 4, Paragraph (1) states that the use of ships
under foreign flags may only occur during certain circumstances such
as, for example, when national ships have insufficient capacity to carry
passengers or cargoes. In this situation, the government allows foreign
ships

operated

by national

shipping companies

to be used

as

substitutes for national ships.
The Ministry of Communication and Telecommunication h a s the
duty to obtain information about any insufficient capacity on the part of
national ships, and determines this by inspection and evaluation of the
amount and types of ships needed, and for what periods of time.
The operation of many foreign ships in Indonesian waters was
based on the "back-to-back charter" system, where the foreign ship's
owner conducts the operation.75 The national merchant fleets still face
challenges. Statistical data for 1998 shows that the national fleet has
the capacity to obtain market share of approximately 3.52% for inport
activities and 96.48% for export activities. Foreign shipping companies
still enjoy the lion's share of import cargoes. Also, 46.90% of interisland cargo is by national shipping companies, whereas

foreign

shipping companies carried only 10% of domestic cargoes.^6

2.15. Conclusion
Although politics h a s a dominant role in the shipping industry,
particularly for transportation systems and port management, this does
not mean that the political environment h a s played an important role in
shipping development. The establishment of ports and the development
"Ibid., p. 102.
''^Sea Transpot, op.cit., p48.
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of sea transportation progressed regardless of national developments
towards an improved political system. Fear for the disintegration of the
nation h a s become an important issue lately, resulting from increased
interference

by

external

forces

in

Indonesia's

sovereignty.

By

concentrating more attention on Indonesian Navigation Laws and
Government

Regulations,

several

regulations

reveal

some

port

management and navigation activities operating under local government
authority. Article 7 - UU No. 22 / 1999. Section (1) states:
•

"The Authority of the Local Government includes the
authority in all government administration activities,
except for the authority of Foreign Political Policy, Defence
and Security, Judicature, Monetary and Fiscal, and
Religion as well as other authority; and'^''.

•

"The intended meaning of "other authority" as in the above
paragraph includes other authorities with responsibilities
for national development planning policies, and for the
restraint of national development on the local level, and
with accountability for the balancing of funds and
finances, state administration system, state of economic
institution, development of character building, nature
resources utilisation, high technology strategies as well as
conser-vation and national standardisation78.

The

handover

of central

government

power

to

the

local

government is regarded as excellent policy. Local government hopes to
gain benefits from the central government and its enactment of
international agreements. The core of the matter is the recognition of a
local government's capability to manage its territory in accordance with
the defence of the nation, the development of regional income, and the
creation of new opportunities of business for local inhabitants. It may
be the local government rather than the central government is the one
which more successfully handles the regional development program.
Another reason is that the local government knows better the situation
and condition of its territory and its natural and h u m a n resources, as
well as the needs of local inhabitants.

77 Article 7, Paragraph (1), Chapter IV, UU No 22 / 1999.
'* Ibid., Paragraph (2).
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The regulation is not set up well systematically, because some
provisions cover similar matters in other articles. This circumstance
creates confusion for the users, particularly those users who are not
really familiar with this regulation. Furthermore, the explanatory parts
of these regulations are not clear in giving adequate information as to
the intention of these articles.
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CHAPTER THREE
INTERNATIONAL SHIPPING CONVENTIONS RATIFIED BY THE
INDONESIAN GOVERNMENT
3.0.

Introduction
In the implementation of foreign political policy, which is entirely

a State interest, the Indonesian Government takes measures and makes
efforts that include the adoption of international agreements with other
countries,

International

Organisations

and

other

International

entities.'^^ The development of the world h a s been marked by the
increase of science and technology that h a s enhanced the intensity of
relationships between countries and the interdependence

between

countries. Parallel with the development of that relationship, the type of
the international agreement h a s been enlarged a s well to include the
adoption of international agreements in the marine sector. ^°
The purpose of the establishment of international conventions, as
stated in the Vienna Convention on the Law of Treaties, among others,
is that treaties play a fundamental role in the histoiy and development
of international relations. The treaties as a source of international law
are means of developing peaceful co-operation among nations, whatever
their constitutional and social systems. They are implemented by
principles of free consent and of good faith, meaning that the "Pacta
sunt servanda"^^

rule is universally recognized. This also creates a

7^ In the Law of the Republic of Indonesia No. 37/1999 on Foreign Relationship, the
Preamble, Considering Paragraph c states: "The Government of the Republic of
Indonesia has realised Foreign Relationships with many countries and regional and
international organisations"; and Paragraph d states that: "The implementation of
Foreign Relationships within regional and international levels by bilateral or
multilateral forums was focused on national interest rooted in Indonesia's political
freedom to pursue its own course of action".
^° The Law of the Republic of Indonesia No. 2/1982 on the Ratification of the
International Convention on Special Missions, New York 1969, General Elucidation,
Paragraph 1 Point a states that: "The Implementation of the Foreign Political Policy of
Indonesia is free to act so as to focus on the Indonesian national interest, particularly
for national development in any field,"
^^ Puspa, Yan Paramdya., Kamus Hukum (Law Dictionary), in Dutch, Indonesian and
English Language, Semarang: Aneka Ilmu, 1977, p.649, states that the Pacta sunt
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universal regulation that is accepted by all nations in accordance with
uniform interpretation of all agreed legal matters so that the settling of
international disputes can occur in a spirit of mutual understanding
and cooperation in all issues. Additionally, international conventions
provide numerous opportunities for all countries to follow different
methods and procedures in their implementation^^
Indonesia, like other member countries, cannot avoid these
regulations that are required by the convention. The Indonesian
Government recognises that a number of rules and obligations have to
be satisfied when ratifying the convention. The government

also

acknowledges that the ratification of an international convention is
necessary in international forums so to provide credence to the
country's foreign policies.^^
Indonesia a s an archipelagic State h a s to deal with a large
number of problems in its marine activities that are specific to its
archipelagic

waters,

internal

waters,

territorial

waters,

exclusive

economic zones, straits, and its navigation and communications are
dependent on

financial

factors,

its h u m a n

resources and

infra-

structure. Indonesia is currently interested in solving these problems by
developing maritime regulations and focusing on all aspects related to
the abovementioned problems. The crux of the matter lies in the conflict
between Indonesia's national interests and international conventions.
The Indonesian Government h a s its own ideas on how to deal with the
State's unique archipelagic problems and sometimes these ideas are
different from the perceptions and strategies implemented by other

servanda means: "That all treaties which w^ere established legally is law binding on
those involved in the making of lav/"; and "There is an obligation to implement the
treaty in good faith."
^2 Vienna Convention, Article 6 states: "Every State possesses the capacity to conclude
treaties."
^3 The Law of the Republic of Indonesia No. 24/2000 hereafter named UU No. 24/
2000 on Treaties, Preamble.
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countries, for example, procedure and the implementation of the
international convention84.
The purposes of this chapter are to:
•

describe the Indonesian Government's reason for not ratifying the
International Convention related to shipping industries or ocean
activities;

•

investigate

how

far

the

Government

has

ratified

the

implementation of the International Convention;
•

explain the reason for some of the Conventions being ratified by
KEPPRES

(President's

Decree)

and

others

by

Indonesian

Regulation and whether they have different consequences and
influences on internal conditions;
•

elucidate how far the Indonesian government has managed and
takes care of responsibility for the ocean as a property for all of
humanity and how to respond to challenges in the future;

•

explain the Indonesian Government's study to distil the different
opinions, both in the interest of Indonesians and international
interests generally; and

•

provide an overview on law enforcement with regard to the
implementation of the International Convention.
The discussion

below is an overview and analysis of the

implementation of several international conventions related to ocean
activities, mainly on the shipping business, which have been ratified by
the Indonesian Government.

3.1.

The Major Guidelines of State Strategy (GBHN)
In line with the Major Guidelines of State Strategy (GBHN 1989 /

TAP MPR No. 11 / MPR/1989) the improvements in national shipping
capabilities have been significant, especially for domestic carriage. The
84 Article 10 of UU No. 24/2000.

51

improvement in these activities enabled it to support and build an
integral fleet of ships, to improve domestic and foreign trade. The
guidelines concentrate particularly on the carriage of passengers so as
to

provide

and

guarantee

proper

and

good

carriage

servicers.

Furthermore, TAP MPR-RI No. X/MPR/1998 regarding the guidelines
for the development of reformation in the context of protection and
normalisation of national existence, the matter of the development of
sea transportation is increasingly a focus of Indonesian government
interest.8^ The final purpose of the strategy is to support an acceleration
of national development in general, whilst upholding the nation's
integrity and improving national defence and security. To achieve
Indonesian economic prosperity, it is important to look at several
aspects which support shipping and also the obstacles that can be
stumbling blocks to Indonesian economic prosperity; for example, how
geographic, h u m a n resources, science and technology factors affect the
big picture.
Geographically, Indonesia is located between two continents and
two oceans, which are the Asian Continent and the Australian
Continent, and the Indian Ocean and Pacific Ocean respectively.^'' The
Indonesian geostructure is an asset to its national maritime activities
because it commands a good position in the midst of international
shipping routes and this h a s provided Indonesia with an added edge on
its neighbours in terms of competition for foreign trade. On the other
hand, this lucrative position is also a double-edged sword because it
has potential problems. For instance, the Indonesian Government's
responsibility for the safe navigation of vessels in Indonesian waters,
the damage of marine environment caused by oil pollution,

any

s^Hilliard, Capt. Harrj% Marine Development Policy, Working Paper Port Policy Mission
in Supporting Sea Power Development, National Seminar, Jakarta: Corps Alumna
Maritime Academy, 21-22 November, p.2.
86 I n d o n e s i a n
Maritime
Prospective
Industry
2 0 0 1 , Transportation
and
Telecommunication
Sector, J a k a r t a : Ministry of Marine Affairs a n d Fisheries a n d Ferry
Agung Corporation, 2 0 0 1 , p . 3 7 .
87 Indonesia - Negara K e p u l a u a n T e b e s a r di D u n i a (Indonesia is t h e Greatest
Archipelagic
State
in
the
World),
see
<http:/ /portal.Iin.go.id/swaPortal.asp?view=utama> (accessed 10* Nov 2002).
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deliberate or incidental disposal of wastes or other matter from vessels
are some responsibilities that the Indonesian government h a s come to
grips with. Indirect consequences are political, economic and social
factors, different cultures, and defence and security issues.
To deal with the above problems, the Indonesian Government h a s
taken some positive steps, as it is important for the Indonesian
Government, as a coastal state, to deal with negative problems by
anticipating them early.^^
3.2.

Implementation of International Conventions
The

ocean

shipping

industry

is characterised

by a

great

complexity and by a magnitude of interests. From its long historic past
up to the present shipping matters have become more complex^^
because it requires highly skilled people and highly technological
equipment and it also involves many kinds of interests that straddle
both the public and private domains.^o Although from a simple point of
view this industry may consist purely of h u m a n resources, ships and
ports, the scenario is, in reality, different. The problem that the
Indonesian Government has to confront is that the ocean is property
common to all humanity, and all humanity shares its heritage. Also the
character of shipping activities in itself is unlimited and in fact passes
over the territorial boundaries of countries. Therefore, the approach in
the utilisation

of the

ocean

must

be based

on regulations

of

international conventions, and take into consideration international law
principles^! irrespective of the geographical location of the country that
utilises the ocean. Examples include the Safety of Navigation Regulation
and the arrangements for the limitation of load lines and also the
88 Directorate of Sea Transport, Directorate General of Sea Communication,
Department of Communication Republic of Indonesia, TASKAP, Jakarta, 2000, p. 87
89 Carl E. McDowell, Ocean Transportation: A Point of View, New York: McGraw-Hill,
1954, p.iii.
^ Ibid.
^^TASKAP, op.cit.p.7.
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implementation of STCW.92
consideration

in

International

conventions

Consequently all matters taken into

government
by

policy
the

before

the

Indonesian

ratification

Government

of
are

significant.
In order to adopt and legalise international agreements the
Indonesian government h a s involved several State institutions including
government institutions and their apparatus in order to achieve the
optimum result. For this reason, the Indonesian Government has
enacted the Law of the Republic of Indonesia No. 2 4 / 2 0 0 0 on Treaties
hereafter named the UU No. 2 4 / 2 0 0 0 . The Law No 2 4 / 2 0 0 0 replaces
the

previous

regulation

which

was

the

Presidential

Letter

No.

2826/HK/1960 dated 22^^ August 1960.93 The establishment of UU No.
2 4 / 2 0 0 0 should create legal assurance, a legal basis and

basic

principles that accord with procedures for the establishment and
legalisation of international agreements.
The purposes of both regulations are as a guide with regards to
the recognition

and ratification

of international agreements.

The

substitution of the previous regulation with the new one is based on
some considerations that include:
•

The provision that regulates the making and recognition of
international agreements that were elucidated in the

1945

Constitution of the Republic of Indonesia ^^ is too simple and
needs more detailed explanation;
•

Under the Presidential Letter an agreement was divided into two
categories

of

Important

agreements

(treaties)' and

'other

agreements (agreements)' and the letter was used as a reference
'^Ibid.
93 Dr Alwi Shihab, The Government 's Statement, Department of Foreign Affairs of the
Republic of Indonesia, Jakarta : Electronic Information Management Unit, ,1998,
<http://www.dfa-deplu.go.id/policv/ uupi/ketpem-22mei00.htm>. (accessed 10*^ Nov
2002).
^'^ Article 11, the 1945 Constitution of the Republic of Indonesia states: T h e president,
with the agreement of Dewan Perwakilan Rakyat (the Indonesian Legislative
Assembly), declares war, makes peace and concludes treaties with other states."
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in the making of an agreement. However, because of subsequent
developments currently the term 'important agreement' is not
clear and evokes confusion in the production and legalisation of
agreements. In addition, the Presidential Letter's contents more
closely emphasise procedure in the legislation of international
agreements. Therefore, there is a need for a new regulation with
a more sufficient and wider scope regarding the establishment
and legalisation of an international agreement;
•

The guide to ratification of international agreements used in the
past is no longer suitable in today's era of reformation; and

•

As

well,

legalisation

greater
of

care

is

needed

international

nowadays

agreements

because

has

the

profound

consequences internally and externally to Indonesia.
3.3.

Types of Ratification and Legalisation Procedure in Indonesia
In paragraph d, Preamble of UU No. 2 4 / 2 0 0 0 on Treaties it is

stated that:
Whereas, the conclusion and ratification of treaties
between the government of the Republic of Indonesia
and the government of foreign states, international
organisations, and other international legal subjects
is an important legal act as it binds the state in
different areas, and, therefore, such conclusion and
ratification of treaties must be conducted upon a
clear and sound basis, by using clear legislative
instruments.
The Indonesian Government h a s ratified International Convention
since its Proclamation of Independence. The procedure for ratification is
stated in Article 11 of the 1945 Constitution of the Republic of
Indonesia (UUD 45). This Article states that:
The President, with the agreement of the Legislative
Body (Dewan Perwakilan Rakyat/DPR) declares of
war, makes peace and concludes treaties with other
States.
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Because this provision is really simple, some problems have
emerged in determining, for example, the "making of treaties" which
may or may not include the whole treaty making process. Again, in the
meaning of the term "treaties", the extent to which the government h a s
the right and authority to make treaties with other countries m u s t be
determined, as m u s t be the role of the Indonesian Legislative Body in
legalising such treaties. Article 4, Paragraph (1) of the UUD 1945
addresses problems such as the meaning of the Indonesian Legislative
Body's approval, the legal form of such approval and the status of
treaties enacted by government without the approval by the DPR. This
Article states that:
The President of the republic of Indonesia shall hold
the power of government in accordance with the
Constitution.
From the statement above it is obvious that the President has the
highest authority. However, it is does not mean that the President of the
Republic of Indonesia is autocratic in his duty, because UUD 1945 h a s
other provisions, such as Article 5^5 and Article2096 that provide
limitation to the President's authority. Particularly the provision of
Article 20 of UUD 1945 makes it clear that all draft regulation m u s t be
permitted and approved by the Legislative Body before that the Law may
be enacted. The statement also demonstrates that the national law has
significant role in ratification of international convention besides the
International Convention as stated in Article 14^'^ and Article 16^^
Vienna Convention.

95 Article 5 of UUD 1945 states:
• "The President shall hold the power to make statutes in agreement with the
Legislative Body."
• "The President shall determine the Government Regulation necessary to
implement statutes."
96 Article 20 of UUD 1945 states:
• "Every statutes shall require the agreement of the Legislative Body."
• "Should a draft law not obtain the agreement of the Legislative Body, that draft
may not be submitted again during the same session of the Legislative Body."
97 Article 14 of Vienna Convention states:

56

3.4. Ratification Procedure under the Law of the Republic of
Indonesia No. 2 4 / 2 0 0 0
The Law of the Republic of Indonesia No.24/2000

hereafter

named UU No. 2 4 / 2 0 0 0 on Treaties was fundamentally strengthened
when the Indonesian Government accepted International convention in
any field.
In the arrangement of this Law, the Indonesian Government used
the Vienna Convention as its reference. Treaties under this Law mean
that every agreement in the scope 'Public Law' is arranged
international

law,

and

is

created

by

government

and

by

states,

international organisations or others subject of international law. The
forms and names of the treaties such as treaty, convention, agreement,
memorandum of understanding, protocol, charter, declaration, final act,
arrangement, exchange of notes, agreed minutes, summary records,
process verbal, modus vivendi and letter of intent^^ vary in practice.
Generally, the form and name of agreement is an indication of
differences in of substance or matters of the convention as well as its
character and assessment of convention. This differentiation, however,
does not reduce rights and obligations of any parties to that agreement.

•

•

"The consent of a State to be bound by a treaty is expressed by ratification
when:
(a) the treaty provides for such consent to be expressed by means of
ratification;
(b) it is otherwise established that the negotiating States are agreed that
ratification should be
required;
(c) the representative of the State has signed the treaty subject of ratification;
or
(d| the intention of the State to sign the treaty subject to ratification appears
from the full
powers of its representative or was expressed during the negotiation."

98 Article 16 of Vienna Convention Exchange

or Deposit of Instruments

of

Ratification,

Acceptance, Approval or Accession states: "Unless the treaty otherwise provides,
instruments of ratification, acceptance, approval or accession establish the consent of
a State to be bound by treaty upon:
• (a) their exchange between the contracting States;
• (b) their deposit with the depository; or
• (c) their notification to the contracting State or to the depository, if so agreed."
99 UU No. 24 / 2000, Elucidation.
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The specific form and name are indicators of party' s will and
intention. 100
3.5.

The Processing

The processing of ratification of International Agreements
(Treaties) is based on Articles 4ioi, 5102^ 5103, and 7 lo^of uU No.
100 Ibid.

101 Article 4 of UU No. 24/2000 states:
• "(1) The Government of the Republic of Indonesia concludes treaties with a
state or states,
international organisations, or other international legal subjects based on
mutual consent;
and the parties shall be obliged to perform the treaties in good faith; and
•
(2) At the conclusion of treaties, the Government of the Republic of Indonesia
shall be guided
by the national interest and based on the principles of equality, mutual
benefit, and take into
account the prevailing national and international law."
102 Article 5 of UU No. 24/2000 states:
• "(1) State and government institutions, whether departmental or non
departmental, at the central
and regional levels, which intends to conclude treaties, shall initially hold
consultation and
coordination with the Minister with respect to such intention;
•
(2) The Government of the Republic of Indonesia in preparing the conclusion
of treaties shall
initially determine the position of Government of the Republic of Indonesia,
set forth in the
guidelines for the delegation of the Republic of Indonesia;
•
(3) The delegation guideline of the Republic of Indonesia, which requires the
approval of the
Minister, shall contain the following:
a. background of the issue;
b. analysis of the issue as viewed from the political and legal and other
aspects which
may affect the national interest of Indonesia; and
c. the position taken by Indonesia, recommendations, and adjustments
that may be
made for the purpose of reaching an agreement; and
•
(4) Negotiations on a draft of a treaty shall be undertaken by a Delegation of
die Republic of
Indonesia led by a Minister or other state dignitaries, depending on the
matters to be
governed by the treaty and the scope of their respective authorities."
103 Article 6 of UU No. 24/2000 states:
• "(1) The drafting of a treaty shall be undertaken through phases of exploration,
negotiation,
drafting, acceptance and signing; and
•
(2) The signing of a treaty shall constitute an agreement to the text of such
treaty and/or a
statement with the effect of definitively binding one's self in accordance
with the
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2 4 / 2 0 0 0 . In respect of recognition and implementation of international
agreements, the Indonesian government has divided the type of
legalisation into four categories. They are as follows: The legalisation of
international agreement by law^os is in accordance with:
(a)

Political matters, peace defence and State security;

(b)

The changing area determined as the Indonesian territorial
border;

(c)

The sovereignty or the rights of a sovereign State;

(d)

Human rights and environmental issues;

(e)

The establishment of new legal norms; and

(f)

Loans and / or guarantees from foreign countries.

The

authorisation

of

the

International

Agreement

whose

substance is not included in the categories of political, h u m a n rights
and environment and others as stated above io6 shall be ratified by the
Presidential Decree.

agreements between the parties.
104 Article 7 of UU No. 24/2000 states:
• "(1) A person or persons representing the Republic of Indonesia, with an
intention to accept or
sign the text of treaty or consent to be bound by a treaty, shall require FuU
Powers;
•
(2) State dignitaries that do not require FuU Powers as referred to in Article 1
point 3 are:
a. the President; and
b. the Minister;
•
(3) Any person or persons attending, taking part in and/or adopting the final
result of an
international meeting shall require Credentials;
•
(4) Credentials may be given separately or adjoined with FuU Powers, to the
extent possible, in
accordance with the provisions of a treaty or an international meeting;
and
•
(5) The signature of a treaty, which involves technical cooperation as an
implementation of a
previous treaty which has been in force and the material is within the
authority of a state or
government institution, whether departmental or non departmental, shaU
be undertaken
without necessitating Full Powers."
'"^ Ibid., Article 10 UU No. 24 / 2000.
106
Ibid., Article 11, UU No. 24 / 2000.
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3.6.

Consequence of the Ratification
Article 2 (la) of Vienna Convention 1969i07 states:
Treaty' means an international agreement concluded
between States in written form and governed by
international law, whether embodied in a single
instrument or in two or more related instruments
whatever its particular designation.
From the statement in that Article it is obvious that the Vienna

Convention

on Treaties

was

emphasised

to

allow

interpretation

'Agreement or Approval' to become an agreement which bounds parties
to that agreement. According to Alf Ross:
Ratification is a declaration from the competent
organ (the head of state) which appears in the form
of a sanction of a treaty already concluded by others,
b u t is in reality the unilateral treaty declaration of
that state. 108
Another opinion is according to Mochtar Kusumaatmadja
ratification is:
Ratification or legalisation of signature which was done by people
who as a State representative where that state involved in a
negotiation-109
From

those

statements

above

it

is

understandable

that

ratification means an agreement and legalisation provided by the state,
in this circumstance, it is the institution and person or persons whose
treaty making power is signed by the state's representative which h a s
full authority. It means the international convention h a s an effect on
the county or state since that state signed as indication of recognition

'"' Vienna Convention in this chapter refers to Vienna Convention 1969 on the Law of Treaties hereafter
named Vienna Convention 1969.
i°8 Alf A. Ross, in Swardi Sri Setianingsih, Ratification of International Convention in
accordance with the Implementation of UN on Recognition and Implementation of Foreign
Arbitration Judgement,
The Research Project Report, Jakarta: the National
Development Agency, the Department of Justice of Republic of Indonesia, , 1995, p.30.
109 Ibid.
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determined by Article 18 of Vienna Conventioniio which includes
international conventions in accordance with marine activities

as

determined in UNCLOS 1982.m Although clausal h a s been provided as
an option for implementation; nevertheless the obligation to exercise
convention could not be neglected since the government expresses its
consent to be bound by this agreement. 112
As a consequence of the ratification made by the Indonesian
Government to some international conventions, Indonesia presently h a s
to face a series of ocean activity problems. This h a s risen mainly
because of the amount of obligations and responsibilities as stated by
the conventions. For example, the Salvage and Rescue Convention
which includes the provision of equipment to aid a ship in distress,
stated that there must be the provision of an experienced rescuer and
the provision of new ships for a convenient voyage to reduce the
possibility of a mishap during a sea voyage. Another example is
provided

by the

implementation

of International

Convention

on

Standards of Training, Certification and Watchkeeping (STCW). This
Convention h a s direct impact on Indonesian seamen because Indonesia
is a signed-up party to this convention. As requireded under Artice VI of
the STCW Code in accordance with the specified Minimum Standard of
Qualification, the IMO determined that the STCW Convention should
110 Article 18 of Vienna Convention states: "A State is obUged to refrain from acts
which would defeat the object and purpose of a treaty when:
• (a) it has signed the treaty or has exchanged instruments constituting the
treaty subject to
ratification, acceptance or approval, until it shaU have made its intention
clear not to become
a party to the treaty; or
• (b) it has expressed its consent to be bound by the treaty, pending the entry
into force of the
treaty and provided that such entry into force is not unduly delayed."
111 Article 4 Part XI of UNCLOS states: "Consent to be bound" (1) After the adoption of
this Agreement, any instrument of ratification or formal confirmation of or accession
to the Convention shall also represent to be bound by this agreement."
112 Article 28 of International Convention on Load Lines 1966 among others states: "...
for Governments which have deposited an instrument of acceptance of or accession to
the present Convention during the twelve months mentioned in paragraph (1) of this
Article, the acceptance or accession shall take effect on the coming into force of the
present Convention or three months after the date of deposit of the instrument of
acceptance or accession, whichever is the later date."
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come into force in February 2002113, if the IMO decides that a country
h a s not implemented this convention by that date (February 2002), the
seamen from that country should be considered as being in neglect of
the IMO regulation. Many of the Indonesian sailors holding crucial
positions in several national and foreign shipping companies threatened
severance of their work relations because of the threat of not having
validation or not having revalidation of STCW Certificatesn^^.
Such a provision would demand a lot of resources from the
government and explains why the Indonesian Government h a s ratified
only some of the international conventions out of the total number of
international conventions relating to ocean activities. The criteria used
for the selection of which convention to ratify is based on importance,
urgency and the government's implementation capabilities to carry out
the convention.
Listed below are some of the international conventions supported
shipping

activities in Indonesia

that it h a s ratified

and

under

considering.
Table 3.0: Indonesian International Shipping Conventions
No
1

Name of Convention
ILLC

1966

Ratified by

(International

Convention On Load Line)
2

STP

1971

Passenger

(Special

Ship

KEPPRES

(Presidential

Enacted
02/11/1976

Decree) No. 47 / 1976.
Trade

Agreement

KEPPRES No. 73/1972

21/12/1972

86

Rules)
3

18/09/1979

STP 1973 (Protocol 86 Rules on
Space

Requirement

for

Special

Trade Passenger Ship Agreement)
4

CLC

1969

(In. Cont.

On The

KEPPRES. No. 18/1978

01/07/1978

^^3 See <http: / /www.sea-safetv.com/STCW-def.htm>. (accessed 5^ Oct 2002)
^^^ KOMPAS Cyber Media, Pelaut Indonesia Mulai di Tolak (The Indonesian Seamen
Head forRejection), Jakarta, 6 * of September, 2001, see
<http://v^ww.kompas.com/kompas-cetak/0109/ekonoki/pelal5.htm>(accessed 5 *
October 2002).
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Establishment Of an International
Fund for Compensation For Oil)
5

MARPOL 1973/1978 (In Cont For

KEPPRES. No. 46/1986

09/09/1986

KEPPRES. No 65/1980

19/12/1980

KEPPRES. No 8/ 1978

26/08/1978

the Prevention of Pollution from
Ship 1973 + Protocol of 1978
Relation to the In Cont For the
Prevention of Pollution From Ship
1973)
6

SOLAS 1974 (In. Cont. For the
Safety of Life at Sea) 1974

7

Tonnage.

1969

Convention

(International

On

Tonnage

Measurement of Ships)
8

UNCLOS 1982 (United

Nations The Indonesian Law (UU)

Convention On The Law Of The

31/12/1985

No 17/ 1985

Sea)
9
10

INMARSAT 1976
STCW

KEPPRES. No. 14/1986

1978

Convention

21/04/1986

(International

On

Standards

of

Training, Certification and Watch
keeping for Seafarers
11

CSC 72

(Int.

Cont.

For

Safe

25/09/1990

Container
12

Exclusive Economic Zone

13

COLREG

1972

International

UUNo. 5/1983

1983

(Cont. On The
Regulation

For

Preventing Collision at Sea)
14

The Hague Rules 1924

15

The Visby Rules 1968

16

The Hamburg Rules 1978

Source: Directorate of Sea Transport, Directorate General of
Sea Communication, Department of Communication
of Republic of Indonesia.
The sixteen international conventions mentioned above will be
divided in three categories for easier identification as a categories
ratified by UU or KEPPRES and those that are under consideration for
ratification and four categories according to convention's substances.
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Category 1 consists of the international conventions concerned
with shipping activities, focusing on factors that will influence a ship's
seaworthiness such as the 1966 International Convention on Load
Lines (ILLC) and the

1969 International Convention on Tonnage

Measurement of Ships. Both conventions regulate the capacity of
passenger seating and the storage of the ship's cargo that may affect the
stability of the ships and prevent ship accidents.
Category 2 is the international conventions that deals with ship
rescue for ships in distress. They are the 1974 SOLAS (In. Cont, For
The Safety Of Life At Sea), SALVAGE and RESCUE. The purpose of this
convention is give aid to passengers on the sea from ships in distress, n^
The SOLAS, SALVAGE and RESCUE are services aimed at voluntary
service and not in the performance of any legal or official duty or merely
in the interest of self-preservation. The SALVAGE service saves or
contributes to the ultimate safety of a vessel, cargo, or wreck, or the
lives of persons belonging to the vessel, when in danger at sea, or in
tidal waters or on the shore of sea or tidal waters. Likewise, the rescue
service provides care for the individual passenger or passengers from
ships that are on the ships that are in distress.
Category 3 is the international conventions providing regulations
on the preservation of the natural marine environment such as CLC
1969

(International

Convention

on

the

Establishment

of

an

International Fund for Compensation for Oil), MARPOL (International
Convention For the Prevention of Pollution From Ship) and INMARSAT,
COLREG

1972

(Convention

on

the

International

Regulation

for

Preventing Collision At Sea).
Category

4

consists

of international

conventions

that

are

specifically concerned with the ship owners' responsibility to provide
^15 M.W.D. White, QC, Salvage, Towage, Wreck and Pilotage, Australian Maritime Law
Australia: Bond University, The Federation Press, 1991, p. 199.
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compensation if goods are not delivered on time or the goods are
damaged due to mishandling or careless storage of goods during the
voyage.
3.7.

Conclusion
Indonesia h a s its own method of managing the ocean territory

because the Indonesian geography is unique and different from its other
countries such as Singapore, Malaysia, Australia or J a p a n . However,
the system is in harmony with the Law of the Sea convention, and its
implementation can be found in several laws or regulations, for example
UU No. 2 3 / 1 9 9 7 on Environmental Law; UU No.5/1990 on the
Conservation of Living Resources; the Indonesian Navigation Regulation
No.21/1992; and the President Decree No. 14/1986 regarding the
ratification of the Convention on the International Maritime Satellite
Organisation. Moreover, before the Indonesian Government ratified the
Law of the Sea Convention of 1982 several laws or regulations relating
to sea activities and maritime business had already been established,
for example, the Indonesian Law No. 5 / 1 9 8 3 on the Exclusive Economic
Zone and other regulations as stated previously. The next chapter
examines the regime for port governance in Indonesia.
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CHAPTER FOUR
NATIONAL PORT GOVERNANCE
4.0.

Introduction

The purpose of this chapter is to examine the legal regime
governing ports in Indonesia and its evolution through the Dutch EastIndies codes to the Government Port Regulation of 2 0 0 1 . In this
consideration is also given to the effect of national economic policy
settings and the influence of international law. The impact of the Law
on Local Autonomy Regulation of Port Management and Income (UUH^.
No. 22/1999) is appraised, with a detailed scrutiny of the port of
Tanjung Priokn"^ as an example. Others example such as the ports of
Singapore and Hong Kong are also discussed in this chapter.
4.1.

National Port Governance
Port regulation is one of the provisions of Indonesian Navigation

Law No. 2 1 / 1 9 9 2 . This law defines a port thus:
A port consists of land and water, in a determined and
certain location concentrating on port operational activities
to maintain the orderliness of ship traffic, safety of
passengers and cargos, navigational safety and to act as a
transit place of intra and inter modal transportu^.
The operation of port activities is carried out under control shared
between the government and the port service authority. However, a
significant part is under State control.
controls

include

the

functions

of

The components of these
navigation

safety,

custom,

immigration, and quarantine as well as security and order. The
arrangement of these components is based on national coordination
and

integration.

These

particular

circumstances

also

provide

a

^^^ UU stands for Undang Undang,; the Indonesian word 'undang' is translated in
English as law'.
11^ Tanjung Priok Port is one of "Gate Ways" port of Indonesia.
118 Article 21- Section (1) UU No 21 / 1992.
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fundamentally strong preservation of the identity and integrity of the
country 11^.

It was noted in the introduction that since 1982 the Indonesian
government h a s been committed to determining four h u b ports as
Indonesia's gates. The numerous provisions included in the Water
Transportation System, as elucidated in the PP No. 6 9 / 2 0 0 1 , act as an
expression of the Indonesian government's seriousness in facing crucial
problems in port management. However, it may also be noted that the
Indonesian government is quite concerned with port developments that
surround Indonesia, such as Singapore and Hong Kong. It seems these
countries utilise their reputation as global gold repositories.

The

example of Singapore Port located at the crossroads of main shipping
routes

has

facilitated

the

Indonesian

Republic's

development

of

principal centres for shipping activities in South Asia. Singapore Port is
known as a focal point for some 400 shipping lines, linking more than
700 ports in 130 countries worldwide. In addition, there are about
1,000 ships in the port at any one time. 120
Similar conditions apply to Hong Kong as this country is regarded
as being in a world-class category because of its excellent supply of port
facilities and the fact that the country is located in the heart of Asia.
There are known to be some

1,000

shipping related

companies

operating in Hong Kong. In addition. Hong Kong's policy provides
several user-friendly systems and certain attractive gains including ship
registration fees, reduced by an average of 50 %.i2i

"9 Article 33 - Section (2) the 1945 Constitution of the Republic of Indonesia.
i20The
Port
of
Singapore,
Singapore,
MPA,
<http://www.mpa.gov.sg/homepaRe/theport.html >, (acessed 10 Nov 2002)
^21 I. Stephen, Secretary for Economic Services, Hong Kong Special Administrative
Region, to open the Forum on Hong Kong Shipping Register and Attractions of Hong
Kong
as
an
International
Shipping,
Tokyo,
25
January,
2000.<http://www.info.gov.hk/pmb/speeches/pdb20000125.htm>. (last update 27
Aug 1996 accessed 27 Aug 2001)
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The Indonesian Government's concerns reflect a similar attitude
to that expressed by other ASEAN countries. These concerns developed
into appropriate shipping transport regulations in the ASEAN Region.
Singapore and Hong Kong were seen to provide appropriate models, and
ultimately, with the growth of experience, Indonesia may yet find the
best solutions to gain the results it seeks in port development and
management. 122

The Indonesian Government Regulation No. 6 9 / 2 0 0 1 covering
Port Regulation

completes

the UU No. 2 1 / 1 9 9 2

on

Indonesian

Navigation Law. Port affair issues are complex subjects. Therefore they
necessarily involve several regulations that interrelate one with another,
such as the basic principle of the Indonesian

Laws (the

1945

Indonesian Constitution), No. 1/1995 Law of the Republic of Indonesia
on Limited Liability Company (UU No. 1/1995), No. 2 2 / 1 9 9 9 on the
Local Autonomy Regulation (UU No. 22 / 1999), No. 2 5 / 1 9 9 9 the
Balance

of

Centre

and

Local Finance

(UU

No. 25/1999),

the

Government Decree No. 12/1998 related to UU No. 1/1995 on the
Limited Liability Company (PP No. 12/1998), the Government Decree
No. 25 / 2000 the Authority of the Central Government and Province as
the Local Autonomy (PP No. 2 5 / 2000).
Due to the fact that there are numerous interests that include
law, economy, social, culture, defence and security as well as politics it
is necessary that regulations recognise this. This h a s in fact been the
case with several regulations contributing to effective port management.
UU No. 2 2 / 1 9 9 9 t u r n s out to be especially significant. Due to this
regulation

the

authority

of

port

management

was

extended

122 Husseyn, M. Umar, "Hukum Maritim dan Maslah - masalah Pelayaran di
Indonesicf, Buku 3 Jakarta: Pustaka Sinar harapan, , 2001, p. 113. "Singapore has a
significant position for the Indonesian economic development and the development of
the region. Caused Singapore take advantages of its geographical position, because it
is located at the intersection of the international trade and shipping activities. This
circumstances had been constantly exploited by Singapore Government to maximise
gain benefit".
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dramatically. Also, certain circumstances not only brought changes in
arranging port management, but it also developed other sectors, such
as the business sector, and facilitated the provision of working
opportunity

for

local

inhabitants.

Similarly

sea

transportation

networking is another matter that needs to particularly gain interest
from the government. However, even this need is not as critical as the
condition of the ports. Other sea transport activities are the port's
responsibility as well, such as loading and unloading activities, as
regulated duly by Articles 43 - PP No. 82/1999.

The provisions, as stated in PP No. 8 2 / 1 9 9 9 and PP No.69/ 2001,
are generally sufficient to conduct shipping activities in Indonesia at
this time. However, several provisions still overlap, either one provision
over another in the same regulation, or between one regulation and
another. This h a s a significant negative effect and creates a poor image
of the government's policies and eventually brings doubt to certain
entrepreneurs and consumers.
4.2.

The Influence of International Laws
The United Nations Convention on the Law of the Sea (UNCLOS)

1982 acts a s an umbrella for that part of International Law addressing
sea and marine problems that previously contributed little to the
regulation of port management. There are two particular articles that
precisely relate to ports in a direct way. They are Articles 11 (Port) and
12 (Roadsteads). Those articles focus on the territorial boundary of the
port in a country. For example. Article 11 UNCLOS states that:
For the purpose of delimiting the territorial sea, the
outermost permanent harbour works that form an integral
part of the harbour system are regarded as forming part of
the coast. Offshore installations and artificial islands shall
not be considered a s part of a permanent harbour.

69

Article 12 states that:
Roadsteads which are normally used for the loading,
unloading and anchoring of ships, and which would
otherwise be situated wholly or partly outside the outer
limit of the territorial sea, are included in the territorial sea.
In accordance with water transportation, port msmagement and
other sea usages, Indonesian regulations were basically adopted from
UNCLOS principles. As shown, one of the significant articles appears to
be Article 207, which concerns "Pollution from land-based sources", in
Sections (1), (2) and (3).i23. This article could lead to the State having
responsibility for marine pollution that was caused by the activities of
private companies. In fact, other international conventions or treaties
with regard to port management and ships have been implemented.
Such as the PSC (the International Law of Port State Control) i^^ and the
STCW One of them is the STCW (Standard of Training Certification and
Watch Keeping for Sea-farers) which relates to the capabilities and
qualifications of the ship's crews or port workers. The Indonesian
government's effort that continuously creates and reforms marine law is
regarded as a massive undertaking, relating to the provision of aid to
domestic interests, as well as responding to international markets.

123 Article 3 0 7

-Section (1) UNCLOS 1982 states: "States shall adopt laws and regulations to prevent,
reduce and control pollution of the marine environment from land-based sources,
including rivers, estuaries, pipelines and outfall structures, taking into account
internationally agreed rules, standards and recommended practices and procedures."
- Section (2) states: "States shall take other measures as may be necessary to prevent,
reduce and control such pollution."
- Section (3): "States shall endeavor to harmonise their policies in this connection at
the appropriate regional level."
124 As stated in the objective of the Port State Control Convention : "Port State Control
(PSC) is the inspection of foreign ships in national ports for the purpose of verifiying
that the condition of the ship and its equipment comply w t h the requirements of
international conventions and that ship is manned and operated in compliance wdth
applicapble international laws." The Indonesian Government is concern to this
Convention in accordance with the government efforts to open some ports in
Indonesia's territory as a port for export - import activities.
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4.3.

Policy Formulation

Given the centrality of ports in the development of transport
infrastructure

in

Indonesia,

policy

formulation

relating

development is reserved for the central government.

to

port

In formulating

policies regarding the ports, the government is assisted by a technical
unit, which is under the control and supervision of the central,
provincial and local governments, and an operational unit, which is
under the control and supervision of the port business corporation in a
public port. These units oversee dockyards and the water for the traffic
of ships, provide services relating to pilotage and towing of ships, and
facilitate the construction and maintenance of quays for docking,
loading and unloading of goods and animals, as well as departure and
arrival of passengers.

The first of the laws and regulations demanding closer scrutiny
because of this national application is the Indonesian Navigation Law
(UU No. 21/1992). Article 21 states that:
'Port affairs' includes everything that is related to the
activities of port operations and to other activities that
are involved in the operation of port functions. The
purpose of those activities is to support the security,
smoothness of traffic flow of ships, passengers and /
or cargo, safety of navigation as well as the provision
of venues for inter-mode transit.
Furthermore, it states that:
The operation of the port is carried out in coordination
between the government and other participants in port
service activities. The activities conducted by
government include functions
for safety,
for
navigation, customs, immigration, quarantine, smooth
traffic flow as well as border security.
It is obvious from these statements that the port plays an integral
part in the development and support of activities in the shipping
industry. They illustrate the breadth of scope of port management,
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encompassing numerous aspects to these regulations. Problem solving
by government connects several of these aspects and sectors of port
management, such as regulation, environment, expertise,

finance,

h u m a n resources, knowledge and technology.
Port management also involves the political economy. K.H. David
Ho notes that since Roman times ports have played significant strategic
roles in the development of States. Indonesia is no exception. In recent
times national ports and indeed all ports are among the nation's
greatest assets. Several countries were able to develop their economy
because of ports that were providing good servicei^s. One example is
Singapore. K.H. David Ho 126 also states:

As
globalisation
promotes
the
economic
interdependency
of nations, the volume of
discretionary trade passing through ports can
increase the wealth of nations dramatically, i^^
This is particularly true of Indonesia and indeed for states in the
South East Asian region generally.
The political environment affects the development and operation
of ports both nationally and internationally. Since the government
considers port development as a multi-faceted 'mega' project, it actively
provides opportunities

to private companies

engaged

within

the

shipping business. Certainly, it is impossible to ignore the involvement
of the private sector in port affairs especially in respect the provision of

125 Capt. R.P. Suyono, Shipping:Pengankutan Intermodal Ekspor Impor melalui
Laut,SeTi Bisnis Intemasional No 6, Jakarta: Argya Putra, "The Indische ScheepvaartWet (Staatdblad 1936 No 700)it was determined that port function divided into two
categories, sea and shore port. The separation of port functions is based on the
method of docking a ship. Furthermore, the previous system was still operative up to
this time" (paraphrased), 2001, p.3.
126 K.H. David Ho, "The Seaport Economy: A S t u d y of t h e Singapore Experience",
Singapore University Press, 1996.
127 Singapore Port Executive S u m m a r y , 2 0 0 1 , "As globalisation p r o m o t e s t h e economic

interdependency of nations, the volume of discretionary trade passing through ports
can increase the wealth of nations dramatically".
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finance

and

government's

technological

expertise. 128 At

present

involvement in port management

though

remains

the

essential

because ports serve as a gateway for people and goods entering the
nation. The

state's involvement in the development of ports

is

constitutionally founded, and is based on Article 3 3 , Section (2) of the
1945 Constitution of The Republic of Indonesia which states that:
Branches of production which are important for the
State and which affect the life of most people shall
be controlled by the State.
4.4.

The Authority and the Development of Ports in Indonesia
In 1999 the Central Indonesian government enacted the "Local

Autonomy Regulation" (UU No. 22/1999) the "Balance of Centre and
Local Finance" (UU No. 25/1999). These regulations are meant to assist
central government with regional development programs, including the
shipping industry. Both regulations have affected several domestic laws
and government policies, particularly in covering port management and
the water transportation system, which includes not only the seas and
harbours but also estuarine and fresh waterways, rivers and lakes. By
means of the enactment of UU No. 2 2 / 1 9 9 9 and UU No. 2 5 / 1 9 9 9 , the
state h a s introduced two further regulations. These two new regulations
have replaced ppi29 32 / 1999. The Indonesian Government Regulation,
Port Regulation PP No. 6 9 / 2 0 0 1 , is the latest government regulation
concerning port activities. It is more comprehensive, covering for
example the daily practice of port activities, and replaces PP No. 82 /
1999, the previous government regulation.

128 Port Affairs, Directorate of Sea Transport, Directorate General of Sea
Communication, Department of Communication, Republic of Indonesia, 2001, p.5.
129 PP stands for 'government regulation'. UU, that is laws' take precedence over PP,
ie. Regulations'. The PP (regulations) implements the UU (laws).
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4.5.

Economic Order

The bustle of ports is one indicator of a country's economic
growth. Along with economic growth, port development m u s t also
involve customer trust, and customer trust is strongly linked with legal
enforcement. The Indonesian government has enacted several policies
regarding port management,

such as the renewal of some

port

regulations and also the creation of new laws to support national
economic growth i^o.

Within Indonesia's sea transportation system, ports have a direct
impact on the productivity level of sea and water transport, particularly
for inland navigation. The total number of ports in Indonesia is
estimated at 200, and are spread throughout Indonesia's islands. The
distance between one port and another is relatively short, with each
port being ranked on the basis of technical facilities. Due to the
uniqueness of Indonesian geography, Indonesia has several types of
ports distinguishable on the basis of different functions, i^i
Port Categories
Since 1936 ports have been classified into two categories: sea port
and shore porti32. A "sea port" is a port which is able to dock foreign
and national flag carriers freely without entry permiti^^, and a

"shore

port" is a port which is usually visited by inter-island sea transport or
ocean-going vessels according to certain rules and requirements"134
This also means that a sea port is open for overseas trade and h a s

130 Port Affairs, op. cit., p.8.
131 Umar M. Husseyn, op. cit., Buku 2, pp.63-65.
132 Suyono, op. cit., p.3.
133 Transportation and Telecommunication Statistic, Ministry of Communication and
Telecommunication, Jakarta: 1999, p. XLI.
134 Ibid., p.XLIII.
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appropriate facilities for that purpose, whereas a shore port is
inaccessible and lacks the facilities for overseas trade activities, i^s
The development of ports in Indonesia h a s continued apacei^s. it
is vital that the program of port development involves close attention to
aspects such as law enforcement, as well as economici^"^, cultural,
defence and national security considerations. A central function for
Indonesia in respect of ports is how to balance all these considerations.
The assessment of any such progress is hampered by the confusing
multiplicity of regulations and the paucity of statements from the
government concerning its precise attitude towards port management
and the water transportation system.
Also, there is the most important issue of how the Indonesian
government implements law enforcement so that all shipping business
runs smoothly. It is necessary to consider that when the Indonesian
Navigation Law (UU No. 21 / 1992) was enacted, there was the question
of whether or not the regulations would be effective in answering the
needs

of

shipping

entrepreneurs.

Therefore,

it is

important

to

investigate several domestic laws that were implemented by the
government, including:
•

Indonesian Government Regulation for Port Regulation (PP No.
69/2001);

135 Husseyn and Umar, op. cit, Buk-buku 1,2,3, p.237.
136 Based on statistical data for 1983 from the Department of Transportation and
Telecommunication, loading and unloading cargo activities occurred in 82 ports, in
which the total tonnage per cubic metre was 48 million ton/m^, with 23 million
ton/m^ classified for export and import cargos. Also, 25 million ton/m^ accounted for
inter-island cargos.
137 Port Affairs, op. cit., p.40. T h e most recent port facilities development data show
that there are now 1,889 ports. The management of these ports is under three
authorities. 112 ports are under the P.T.PELINDO management, 544 are under Local
Technical Management Unit (UPT) and 1,233 ports are managed as special and by
private interest (dermaga untuk kepentingan sendiri - DUKS)."
P.T. PELINDO is a State-Owned Enterprise. This enterprise have authority to manage
almost all ports in Indonesia territory. The exception is a port where tibiat location
belongs to specific region, for example Batam port . This port is under the Badan
Otorita Batam Management http:/ /www.sijoripos.com.
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•

Indonesian Government Regulation for Water Transportation (PP
No. 82/1999);

•

Indonesian Government Law for Navigation related to port
activities (UU No. 2 1 / 1 9 9 2 Chapter IV); and

•

4.6.

Dutch East Indies Port Regulation of 1936.
Indonesian Government Port Regulation (PP No. 6 9 / 2 0 0 1 )
There are three aspects to the government's establishment and

conduct of ports. They are regulation, restraint, and surveillance. First,
regulation consists of the formulation of regulation, also known a s the
technical operation.

Secondly, the restraint aspect consists of the

supervision of port development and operation. Finally, a key issue in
the implementation of port affairs involves the surveillance aspect.
The arrangement

of the national port system enables

the

enhancement of smooth operations, orderliness, safety and worthiness
of navigation. The national port system also guarantees to provide
several port affairs services including law enforcement. In order to fulfil
the government purposes as described above, this regulation elucidates
a number of provisions.

Among others are provisions concerning

location of ports, the operation of public ports and special ports, the
organisation of public port activities as well as ports that have a
function for overseas trade activities, indemnity, and facilities for the
disposal of ships' waste.

One of the most important elements with regard to navigation is
the organisation of the port. The port also h a s a significant role and
strategic position. Therefore, the establishment of ports is under State
authority and their daily activities are under government management.
These establishment and supervisory activities take place within the
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framework of support for the national goals, settlement distribution on
the archipelago, and the strengthening of national security. ^^^
Moreover, one chapter of this law enables the coordination
between government and private parties as a whole, in order to develop
ports. The Indonesian government is aware that modem technology
increases the costs of capitalisation of new and upgraded facilities and
their maintenance, but also recognises that modernisation is needed in
order to attract clients who will bring more trading activity to the
country. Therefore the government will have to find a way to pay for the
advanced infrastructure in order to begin trade cycles in each of the
regions. Developing nations do not have a tax base necessary for these
improvements. Thus, a role for the private sector is created so that
there can be

finance

for the infrastructure, and for the

efficient

management of the ports. The facilitation of the private sector role has
been achieved by means of particular regulations, representative details
of which will now be outlined.

The Indonesian government enacted the Government Decree^^Q
regarding Port Affairs, UU No. 69 / 2001. This is the latest regulation,
and replaces the previous regulation. No. 70 / 1996. Apart from that,
the purpose of replacement is to promote the the development of local
economies and accessible areas.

The main intention of creating port

affairs regulations, such as these, is to provide port arrangement in a
geographically suitable manner. Such a manner will consider port
function,

how public services can be made more efficient,

both

nationally and internationally, i^o
As noted before, since UU No. 22 / 1999 was enacted, it h a s
influenced the Local Authority Regulations including UU No. 21 / 1992,
138 Explanatory Note, No. 69/2001 the Government Regulation on Port Affairs of
Republic of Indonesia.
13^ Government Decrees are issued by Departments of government which have a sole
responsibility for those functions which the Decree affects.
i-w Article 2 Section (2) PP No 69/2001, the explanation.

77

particularly in the area of port management. Also, several laws were
considered

which

could

have

influenced

the

management

and

establishment of port affairs, i"*!
The significant regulation among the seven regulations mentioned
above is the Local Autonomy Regulatory Law (UU No. 22/1995). Its
significance derives from its local enabling function, relating both to
port management and water transportation. Another piece of enabling
legislation is the Indonesian Law on Local Autonomy Regulation
(Chapter IV, No. 22/1999), which relates to the Authority of the Local
Govemmenti'*2. It is has, for example, facilitated the provision of
effective services to certain areas such as Tanjung Priok Port.
4.7.

Port Affairs
Indonesia has, since 1982, started to integrate ports through the

activities of the Maritime Sector Development Program (MSDP) 1^3. This
program was realised under sponsors of IBRD, ADB, the Netherlands
and OECF. The purpose of this program is to develop the

sea

transportation sector. One of its recommendations for port development
involves determining the policy of gateway ports. Besides that, it
determines four h u b ports as the primary Indonesian points of entry,
namely Belawan (North - Sumatra), Tanjung Priok (Jakarta), Tanjung
Perak (Surabaya - East Java) and Ujung Pandang (South Sulawesi East Indonesia). The aim of deciding the four ports is to stimulate nonoil and

natural gas exportation. In addition, other reasons

for

i"" They are:
• The 1945 Constitution of the Republic of Indonesia, Article 5, Section (2);
• Limited Liability Companies Law (UU. No. 1/1995);
• Local Autonomy Regulatory Law (UU No. 22/1999);
•
Balance of Center and Local Finance Law (UU No. 25 /1999);
• Government Decree (PP No. 12/1998) related to the Limited Liability
Companies Law (UU No. 1/1995); and
• Government Decree on the Authority of the Central Government and
Province as the Local Autonomy (PP No. 25/2000.
i^ Article 7 of PP No. 22/1999
i'*3 Port Affairs, op. cit., p,9.
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determining the fourth port as a main port is due to its location. The
location of the ports is in areas where they face international waters or
high

seas

directly

thus

enabling

easy

unloading

and

loading,

particularly for larger sised ships. 1^4
The PP No. 6 9 / 2 0 0 1 is decisive on several regulations that relate
to port affairs. As mentioned in the introduction, the aim of new
regulation of port affairs is to provide goods and services and also to
respond towards market demands both nationally and internationally.
The PP No. 6 9 / 2 0 0 1 has 81 Articles and is divided into seventeen
chapters.
The capacity of PP No. 6 9 / 2 0 0 1 to affect port management in a
practical way is considered here. This decree is an umbrella regulation
providing some guidance for direct practices. The central government
handed over some of its authority to the local governments in order to
manage

their

regions, including ports,

for

the

purpose

of

the

implementation of UU 22/1999, which is related to the Local Autonomy
Regulation. For instance, the provision stated in Article 12, Section (1)
PP No. 6 9 / 2 0 0 1 relating to Article 7, Chapter IV UU 2 2 / 1 9 9 9 , is as
follows:
•

A port is one of the components to provide services
concerning
navigation
activities,
involving
the
government, and economic activities. They m u s t be
integrated and have proper arrangement in order to
succeed in the achievement of good services to fulfill
costumer needs; and^^s

•

The Authority of the Local Government includes the
authority in all government administration activities,
except for the authority of Foreign Political Policy, Defence
and Security, Judicature, Monetary and Fiscal, and
Religion as well as other authorities^^e,

•

The meaning of other authority as intended in Section (i)
includes the policy of national development planning and
the restraining of national development in micro scale, the

i44ibid.p.l4.
i « Article 12, Paragraph (1), PP. No. 6 9 / 2 0 0 1 .
i-^s Article 6, Paragraph (1), PP. No. 69/2001
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balancing of funds and finances, state administration
system, state of economic institution, development of
character building, nature resources utilisation, strategies
of high technology as well as conservation and national
standardisation, i'^'^
Under Chapter I, Article 1 PP No. 6 9 / 2 0 0 1 a port is defined as an
area which comprises mainland and waters and is surrounded by
defined borders, within which government and economic activities
occur. This area is used for docking, and involves the arrival and
departure of passengers, as well as the loading and unloading of goods.
It is also h a s navigation safety facilities and equipment suitable for port
activities. Finally, a port is an area providing transfer modes.
Port affairs include anything that is related to seaport and other
activities necessary to conduct the functions of the port. Besides that,
other functions of this area are to ensure the smoothness, security and
orderliness of shipping traffic, passengers and goods, safety navigation
as well as a place of internal modes transfer, i^s x^e port working area
consists of the waters and mainland areas on or immediately adjacent
to the port, used directly for the interest of port activities 1^9.

4.8.

National Port Arrangement
The objective in the arrangement of national ports is the

establishment and development of ports in all of Indonesia's regions. It
is also to create a network of port infrastructures in an integrated,
compatible and harmoniously systematic way. In this way Indonesia's
national ports may become a dynamic and excellent service product.
The notion of a national port plays a significant role in the
identity and integrity of the Indonesian nation. Such a role m u s t be
1^7 Ibid. Paragraph (2).
1*8 Article 1, Section (2), PP. No. 69 / 2001.
i'*^ Ibid., Section (9).
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placed also within a geographical framework in accordance security
considerations. Other than that, national ports are intended to create
general service efficiency on a national and international scale.
Taking PP No. 6 9 / 2 0 0 1 as its basis, the arrangement of national
ports h a s been made clear in Article 2, Chapter II. The port is one of the
key elements for the implementation of shipping policy and approach as
it is there that many economic services must take place. The national
port arrangements mentioned must be approved by the Ministeri^o.

4.9.

The Arranging of National Port Procedure
In the arrangement of national ports, several factors determined

in Section (1) Article 3 PP No. 6 9 / 2 0 0 1 m u s t inform any decisionmaking. They are:
•

spatial planning;

•

the national transportation system;

•

economic development;

•

safety of navigation;

•

conservation of environment; and

•

National standardisation of port, criteria and norm.

The core of national port arrangements includes the activities,
character

and

function,

classification

and

types

of port.

Some

prerequisites for achieving an excellent national port system are: the
determination of port location, main area amenable to use, and the
interest in the environment of the port. The regulation of port location
shall be carried out by the Minister and based on the national port
system.
The regulation a s stated in paragraph one could be implemented
after recommendations from the province government, with the regency
1^° The Minister meant by this term is the Minister who has responsibility for
navigation.
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leader as the local administrator. Besides that, there are also some
aspects which become matters for consideration. These include:
•

general layout of province and general plan of regency;

•

economical and social development;

•

security and safety of navigation;

•

technical worthiness;

•

economical feasibility; and

•

the integrity of internal and external transport modes.

The above-mentioned clarifications are considered

significant

provisions in every measure involving the development and preparation
of ports.
4.10. Port Management Authority
The regulation PP No. 6 9 / 2 0 0 1 stipulates that not only the
government can act in managing port affairs but private companies can
be involved

as well. Since port matters

are complex the

port

management must be handled by coordination between the government
and private sectors. The essential issues of the policy under PP No. 6 9 /
2001 regarding "Port management" were regulated in Chapters V to VII.
There were directives on several provisions, which are related to the
organisation of public ports, the public port services and the endeavour
for the support of port activities.
4.11. The Organisation of the Public Port
In accordance with Article 33, Section (1), the organisation in
public

ports

consists

of

government

Directorate for General Transportation

institutions,
and

involves

Communication,

the
Port

Organiser and the Indonesian Legal Board, which provide the services
related to smoothness of shipping traffic, passengers and goods.

The
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Indonesian Legal Board mentioned in these acts is the Board that
conducts activities in port areas.
The government institutions have responsibility for including
navigation safety measures, the monitoring and controlling of tax and
duty, immigration, quarantine, orderliness in dealings and security.
4.12. The Types of Ports
Under Article 4, PP No. 6 9 / 2 0 0 1 , a port may also be classified as
a 'public port' or a 'special port'. A public port is a port that is accessible
for public interest, but is not equipped with export facilities.

On the

other hand a special port is a port that is equipped with the appropriate
infrastructure for activities such as loading and unloading of mining
products and other export oriented activities such as mining^^i and
oil. 152 In the establishment of ports, planning, standardising the design
of

channel,

dock

and

stevedoring

facilities,

operating

services

consistently, safe navigation and the conservation of the environment
are essential factors. ^^^

The Minister of Communication and Telecommunication is in
charge of making decisions for planning, locating, standardising and the
other factors mentioned above, i^"* The establishment of a public port
may commence after all requirements have been fulfilled.

These

requirements, stated in Article 25, include meeting the needs of
administration, demonstrating mastery of the port's location, possessing
a capacity for planning a main port, and the completion of a feasibility
study covering technical, economical,

financial

and

environmental

aspects.

151 For instance, P.T. Tambang Batu Bara Bukit Asam in South Sumatra.
152 For example, P.T. Pertamina.
153 Article 2 3 , Chapter IV of PP No. 69/2001 regarding the developing and operating of
Public Port.
154 Article 24, Chapter IV, PP No. 6 9 / 2 0 0 1 .
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The Minister of Communication and Telecommunication h a s the
authority to decide on the planning, location and standardisation stated
in Article 24. The Minister also bears the responsibilities for national
and international port projects, which are under the

Governor's

authorisation for regional ports, as well as the Lord Mayor, who is
concerned with local port establishment.

4.13. Classiflcation, Types and Functions of Ports
Chapters IV, VIII through XII deal specifically with classifications,
types and functions of port with respect to the geographical conditions
and other natural aspects such as local economic growth, natural and
h u m a n resources. The PP No. 6 9 / 2 0 0 1 recognised the need for urgent
domestic and international actions in order to respond to market
demand which is synchronised with port services. Under Article 4, PP
No. 6 9 / 2 0 0 1 , a port is categorised as a 'sea port or a 'river and lake
port' or a 'border crossing port' according to the principal activities in
that port. A "sea port" is a harbour in which foreign and national flag
carrier are able to dock freely without entry permit. A "river and lake
port" is a port providing services for river and lake transportation. A
"Crossing port" is a port which has facility for crossing between two
close places in mainland waters,^^^ or between two neighbouring
countries, 156 or between two small villages on one island.

The

classification

transportation

networks,

of ports
gateways

takes

into

account

for national

and

intermodal
international

economical activities, locales which underpin industry and trade,
venues for distribution, consolidation and production of goods and
services. The classification is also based on port facilities, fluctuation of
daily activities and the characteristic function of the ports.
155 For example, the boundaries between one village and other (Gili Manuk Port between Madura Island and Bali Island.
156 Such as Indonesia and Singapore (Batam Port), and Indonesia - Malaysia (
Nunukan Port).
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4.14. The Border Crossing Port

Recognising the importance of an effective decision

making

framework for the success of the equal division of duties, the Minister of
Communication and Telecommunication has the authority to provide
permits for the establishment of international border ports. Besides
that, the Minister of Communication and Telecommunication

has

authorisation to issue the port operating guidelines, particularly for
international connection ports. Also, the Governor h a s the authority to
issue orders relating to the establishment for ports crossing villages as
well as the local village's port, where they are under the Lord Mayor's
authority. In fact, when the government. Governor or Lord Mayor needs
to find solutions to matters involving ports affairs, the addition of public
ports is possible.
4.15. Port Operation
Under Article 29, Section (1) PP No. 6 9 / 2 0 0 1 , a public port can
have extended operation hours. A public port may operate on a 24 hour
basis, depending on its facilities, capacity, the safety of navigation, as
well as the volume of shipping traffic. In addition, where there are
significant grounds to do so, the port's organisation can involve
extending working hours to 24 hours without cessation. In the
management of national and international ports a Minister or official
government appointee h a s the authority to determine the extension of
the port operations. With regard to regional ports, including internal
region crossing ports, that authority rests with the Governor. Local
ports, including ports connecting villages may have their operations
extended by the authority of the Lord Mayor
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Port organisers are aware that the bustle of a port is one indicator
of a country's economic growth. i57 port service provides an important
role in supporting the economic movement. Therefore, the port's
activities m u s t be accommodated with the economical sphere. This is a
significant factor in the decision of whether or not to change the port's
hours of operation to 24 hours.
Under Article 29 it is possible to provide port facilities that run on
a 24-hour schedule by meeting several requirements that include:
•

the condition of the canal with regard to the depth of its
waterway, tidal water levels and its navigation infrastructure;

•

the preparedness of its towing service;

•

the readiness of its warehousing;

•

its safety and orderliness; and

•

the availability to it of h u m a n resources.

4.16. The Obligations of Operators in the Port Areas
The regulation provides specific responsibilities for operators in
port areas. 158 As all operators must obtain operating permits for the
port area, they are obliged to comply with several regulations in order to
operate. These obligations include:
•

adhering to laws and regulations concerning navigation and
environment conservation;

•

conforming to other prevailing regulations;

•

taking full responsibility for port operations; and

157 The Implementation of Solutions to Problems in National Sea Transportation,
Directorate of Sea Transportation, Directorate General of Sea Communication,
Department of Communication and Telecommunication, Republic of Indonesia, 2000,
p.2. "In the current globalisation of the world's economy, severe competition to win
management of the ports is inevitable. The rate of speed and accuracy of service must
be continuously improved to win this competition. Companies that cannot provide
quick, punctual, and efficient service will lose their customers."
158 Article 32. PP. No. 69/2001
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•

submitting monthly reports on all activities to the Minister (for
international and national public ports), and to the Governor with
regard to regional ports and to the Lord Mayor for local ports.

4.17. Responsibility of Participants in Port Activities
Environmental harm may flow from operations in a port area. To
address such harm compensation arrangements are provided for in
Articles 71 to 74. These are in two categories, the compensation by port
users for vessels that cause damage to a port installation,

and

compensation by the port authorities for damage to a port user or
customer.
Where port facilities are damaged by port users, compensation
consists of building repairs and replacement of the damaged port
facilities. Port users need to be insured against such damage occurring,
in the event that the port authority is not liable. Where damage caused
by the public port authority's negligence is catastrophic, liability
extends to all affected parties.
4.18. Dry Ports
Section (1), Article 44, PP No. 6 9 / 2 0 0 1 , defines a dry port as: "A
place on the mainland which functions

as a public port". The

determination of a dry port's location is based on the Minister's
authority (Section 2) and the development and the operation of a dry
port will initially be decided by the authority of the Minister, Governor
and Lord Mayor (Section 3). The development of a dry port h a s a specific
purpose, and therefore, the consideration for the location is quite
significant. The decision of the location of a diy port will be based on
several conditions, which include:
•

infrastructure - there are lanes connecting traffic to sea port
which are opened for international trade activities; and
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•

potential location - the area is potentially involved in product
and trade activities, when developed.

All regulations relating to the development and operation of dry
ports have their equivalents with pubfic ports in general, including
procedures for the export and import of goods (Article 44, Section (6)).
The customer services in dry ports are provided by two organisations.
They are

technical and

operational

dry port units

and

private

organisation units of dry ports.
4.19. Special Ports
Section (5), Article 1, Chapter I, PP No. 6 9 / 2 0 0 1 states that "A
'Special Port' is a port which was established and which operates for its
own purposes in the interest of conducting certain activities."
The specific items in this part (Chapter Eleven) are concerned
with the locations and functions of the port only. Some regulations are
concerned

with

port

development

procedures,

authority

and

management that were examined in previous sections, such as the ones
in Chapters Five to Seven that are in accordance with the port
authority. Apart from that, the specification of location,

function,

acceptable and unacceptable activities in this area are stated in Articles
5 2 , 6 0 , 6 1 , 62, 63 and 64 of PP 6 9 / 2 0 0 1 .
Under Article 52 the special port area is outside the public area,
but still remains within the national port arrangement system. The
special port areas include only inland water areas and off-shore water
areas. The operation of a special port is conducted by the special port
manager who are must comply with all prevailing regulations. The
requirements

in the development

of special ports must

include

consideration of navigation lines, ship traffic, emergency assistance,
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docking areas, environment protection and defence

and

security

considerations.

Article 60 determines unacceptable usages. Special port areas
and public ports may only undertake those usages for which the port
master h a s a permit from the Minister, Governor, or the Lord Mayor. A
passenger service is an unacceptable usage where the facilities are too
limited, nor may a port offer services to the public where its capacity to
do so is affected by natural disaster. A special port permit may be
issued where co-operation with a nearby public port guarantees safe
navigation and the provision of services to the public. The operation of
a special port for the sake of public interest may only be for a temporary
period. However, when a port is able to provide services to the public,
the government h a s the authority to terminate the temporary permit.

Article 62 also allows for the transfer of a special port operation
permit from one party to another. The special port master m u s t report
the transfer to the Cabinet Minister. A port master must make a report
to the government at least three months after the conclusion of his
tenure of that position.
Article 63 provides for the cancellation of a special port permit
where:
•

the port master is not capable of developing the special port
for at least one year after it was granted by the Minister;

•

the port master's negligence damages the environment; and

•

unauthorised changes are made in operations between a
special port and a public port.

The termination of a permit for development is through a warning
procedure, and may occur when the development of the special port
poses a threat to national defence and security, and where the permit
was illegally obtained.

89

4.20. Open Sea Port for Overseas Trade

Chapter

Eleven

deals with ports for overseas

trade,

with

particular attention paid to overseas trading licences. The types of ports
that provide for overseas trading are public and special portsi59. Under
Article 68(1) the development of an open port for foreign trade activities
depends on the arrangement of a national port system, economic
growth and development resulting from increased mobility of people and
goods to and from abroad, and co-operation between the national
shipping company and foreign shipping companies. The development
must be able to support specific industries^^o of regional concern, and
support a minimum commodity flow of 10,000 ton per year, with a
minimum of 50,000 ton per year of exports. The maximum depth of
water from the harbour surface must not be less than 6 MLWS, and the
dock capacity m u s t fit a minimum of 3 ships, and provide bunkering
and environmental protection facilities.

4.21. Tariff and Service Considerations
The structure of a port's tariff for service under Article 49 is
related to the length of time the service takes, as measured by the port's
organisation, and is also based on the services utilised by customers.
Article 50 provides tariff classification based on the types of services
and port facilities available in the port area. Initially, the central
government decides tariffs and services, but as port management is the
responsibility of the central government, local government and private
companies, 161 regional and local governments have the authority to

159 Section (1) Article 67 states: "Public ports and Special ports can be deemed open
ports for overseas trading activities." Section (2) states: "The activity of this port
includes activity for shipping traffic, the arrival and departure of passengers, as well
as the carriage of goods and animals. These activities limit activities for shipping
traffic of raw materials and equipment necessary for production of goods."
1^° Specific industry means the kind of industry that is located within the region, such
as mining.
1^1 Chapter 1, Article 1, points 7 and 10: Point 7 states that "The public port
management is under the port technical work unit and port-owned enterprise"; and
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make decisions regarding a port's tariffs, particularly for public port use
and for private companies. The involvement of regional and regency
government

with

private

companies

within

port

organisation

is

determined by Article 1, points 7 and 9. Point 7 states that the public
port management is under the control of the port technical work unit
and Port Owned Enterprise, and point 10 states that the port's
technical work unit consists of the central government organisation,
province and regional government's organisation.

4.22. Government - Private Co-operation
Given the complexities in the management and development of
ports, co-operation between central government with provinces as well
as local government and the private sector is essential in the operation
and development of all ports.

P.T. PELIND0162 (p.T. Pelabuhan

Indonesia) acts as a state-owned enterprise that h a s the authority from
the central government to conduct main ports in Indonesia. Since ports
are considered as national assets and play an important role in national
defence and security and the economy, this kind of co-operation is
essential and must be arranged properly. Government Regulation (PP
No. 1960), an embryo for the growth of ports that goes a long way to
mending the harm allowed prior to its implementation, is an example of
the government's determination to get it right. The management of
public

ports

was

transformed

by the

Government

establishment of eight State Port Companies, namely

through

the

Perusahaan

Negara Pelabuhan I to VIII. The State port Companies were assigned
management of the commercial aspect of the ports, while a separate
Port Administrator coordinated the ports administrative and operational
activities. The efforts to provide more business benefit and comfortable
service continued in 1983 through PP No. 18/1969 that dismantled all
point 10 states that: "The port technical work unit consists of the central government
organisation, the provincial and regent government organisations."
162 P.T.PELINDO II, Historical Background.
http: / /www.inaport2.co.id/web
/index.asp?head=02&fparam=seiarah, (accessed
150ct 2002)
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State Port Companies and the Port Authority by transferring

the

managerial oversight of the ports and the functions of the Port Authority
to

a

newly

created

Port

Management

Board

(Badan

Penguasa

Pelabuhan), under the Directorate General of Sea Communication.
Based on regulation PP No. 11/1983, the management of public ports
was separated into two categories of commercial public ports and noncommercial public ports. State port companies managed commercial
public ports while non-commercial ports came under the coordinator of
the

Department

Communication

of
and

Communication
then,

through

Directorate
PP

No.

General

15/1983

of
the

Sea
port

management was divided into four regions, namely the Indonesian Port
Corporation I to IV. In anticipation of domestic needs and global
interests, and to provide more satisjfy services as well, the Government
enacted PP No. 5 7 / 1 9 9 1 , and came into force in 1992. This changed the
legal status of the four Indonesian Port Corporations from Public
Service

Companies

to

Limited

Liability

Companies.

Under

the

privatisation of management the government hopes that all Indonesia's
ports will support the government efforts for the utilisation

and

development of ports in order to not left behind by other countries such
as Singapore or Malaysia, who have begun developing their port later
than Indonesia^^^^

4.23. Waste Reservoir Port Facilities
Article

1, (4) UNCLOS, relating to pollution of the marine

environment defines marine pollution in these terms: "Pollution of the
marine environment means the introduction, by m a n (directly or
indirectly), of substances or energy into the marine environment",
including estuaries. This results, or is likely to result in deleterious
effects such as causing harm to living resources and marine life,
hazards to h u m a n health, hindrance to marine activities, including
163 Mah Bow Tan, T/ie Porfo/Singfopore, The Launching of Maritime Port Authority of
Singapore, 23''^ of April, 96. <http://vyvyw.mpa.gov.sg/hompage/theport/html>.
(accessed 10* April 2002).
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fishing and other legitimate uses of the sea, impairment of quality for
use of sea water, and the reduction of amenities.

Article (1), point (4), Chapter XIII, PP No. 6 9 / 2 0 0 1 determines
that the Public and Special Port must be supplied with a waste reservoir
facility for materials from ships which could pollute the water.
Article 70, which also deals with operation of port waste reservoir
facilities, states that waste water and other materials collection, as
stated (in Article 69 point a), shall be operated by the organiser of the
public or special port. The Indonesian corporate body and or the
Indonesian citizen may conduct the business of collecting spills of waste
or other materials thrown from vessels permitted by the port master,
both in public and special ports.
4.24. Indemnity for Damage
Article 7 1 , PP No 6 9 / 2 0 0 1 is important as it determines the
responsibility and obligation of participants in business and other
activities in the port area. Any damage to buildings or facilities in the
port area caused by their negligence, under this article, must be paid in
compensation. The ship owner or ship operator particularly must lodge
a money guarantee for any potential damage before they put out to sea.
4.25. Additional Provisions
The purpose of the additional provisions is to ensure that the
port's organiser h a s enough time to prepare replacements so as to
conform to the new regulation. The additional provisions stated in
Article 78 provide for the delegation of authority over sea port
organisation by the central government to the provincial a n d / o r the
regent Governor. The delegation of authority shall be executed as of the
year 2002 and the operational funding may be granted when the
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provincial or regent government becomes actively involved.

Upon

enforcement of this Government Regulation, all ports which operated
under the previous regulations may continue with their operations as
long as they are not contradicting the new regulation. This regulation
shall be enforced one year after the date of publication. For public ports
and special ports in particular, they are conducted by third parties, and
the implementation of new regulations shall be effective from one year
after the implementation order h a s been issued by the government
4.26. The

Impact

of

UU No.

22/1999

on

Local

Autonomy

Regulation of Port Management and Income
Article 1, Section (1); Article 5, Section (1); Article 18 and Article
20, Section (1) of the 1945 Constitution of the Republic of Indonesia
empower the Indonesian Government to enact the Local Autonomy
Regulation of Port Management and Regional Income (UU No. 2 2 /
1999). The purpose of UU No. 2 2 / 1 9 9 9 is to provide more opportunities
for the Indonesian regions to be involved in the national development
program. As the central government's authority is in the whole nation's
interest, the regional governments' authority is limited in regard to the
development of their territories.
Article 7 of Chapter IV states in Section (1): The regional authority
encompass all aspects of administration, except for foreign political
affairs, defence and security, justice, monetary and fiscal, religion as
well as other matters.
In accordance with the regional authority, the sea and port
management considered to be very important areas related to UU No.
2 2 / 1 9 9 9 determines that the implementation of regional autonomy
must itself enhance the region's capabilities, and provinces

and

regencies m u s t not be dependent on the central government's plan.
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Therefore, since the enactment of UU No. 2 2 / 1 9 9 9 , port management
comes u n d e r the regional regulations. ^^"^
4.27. Tanjung Priok Port Regulation
Tanjung Priok Port is the largest among four of the most
important ports in Indonesia located in Jakarta. This port is multifunctional and performs as a public port, facilitates export and import
activities, offers port container services, and also supports domestic and
government needs, i^s it determines its own regulations. The Tanjung
Priok port regulations intend to make it convenient for everyone
involved in business activities in its area.^^^ The regulations m u s t be
observed by everyone including government officials, entrepreneurs and
business partners concerned with business activities in Tanjung Priok
Port.

The most important of the Tanjung Priok Port regulations is

obligation and responsibilities of all parties.
The issues of responsibility and liability are regulated in several
articles such as Article 44 concerning shipowners' responsibility and
liability for ship-worthiness whilst on the bridge. Article 57 is related to
responsibility and liability of owners including the

unpredictable

sabotage of ships, wreckage, ships sinking and ships drifting due to tow
rope failure.

164 Explanation in UU No. 22/1999, p.58.
165 Tanjung Priok Port Regulation, Edition July 1999, p.5.
166 The issue of Tj port regulation concerns an enlargement of authority from the
government to the organiser of this port and also as an implementation of UU No 22 /
1999 on Regional Administration. By this authority the Tj priok port could be
developed without depending entirely on subsidies from the government. The Tanjung
Priok port regulation is empowered by the UU No 21/1992, the UUD 1945,
Government Decree and these provisions are still valid today.
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4.28. The

Tanjung Priok Harbour Master's Responsibility

and

Liability

The privately owned enterprise P.T. PELINDO II Tanjung Priok
branch is the one private enterprise with the authority to conduct,
organise and manage Tanjung Priok Port, i^? x^is enterprise h a s
responsibilities which include:
•

provision of compensation to users or third parties who used
port facilities and suffered from the organiser's faults; and

•

where privately owned enterprises

that operate in co-

operation with P.T. PELINDO II make mistakes or cause
negligence to port facilities that result in customers or third
parties losing money, the privately owned enterprises m u s t
provide some compensation to the customer or the third
parties.
The scope of the limitation and claim processes regarding loading
and unloading of containers, goods without proper containers and cargo
includes damage to container packages and / or container contents,
damage to goods without proper containment in the cargo and / or to
their contents, and a personal accident suffered by a P.T.PELINDO II
employee.
4.29. Responsibilities of Ship Entrepreneurs, Owners or Operators
in Tanjung Priok Port.
Every entrepreneur, owner or operator of a ship who r u n activities
in the port area and who operate in co-operation with P.T. PELINDO II
bears

responsibility

for

his/her

own

faults.

However,

their

responsibilities are limited to compensation for damage to the building
and / or port facilities, and for polluting the marine environment. The
liability extends to the faults of partners of the operators when they
167 Article 115, The Tanjung Priok Port regulation, 1999.

96

carry

out

business

in

port

areas.

All accidents,

damage

and

environment pollution are to be reported to P.T. PELINDO II. The official
report

must

be

signed

by both

parties. The

total

amount

of

compensation is based on the damaged conditions, including building
fee repairs and fees for dealing with environment pollution.
Apart from that, the other significant event is when ships that
enter Indonesia through port areas carry dangerous cargo, ^^s
4.30. Investigation and Penalty
Several regulations covering investigations and penalties complete
the Tanjung Priok Port Regulation. The subject matters regulated in this
act include the investigator and also the types of penalty and the total
amounts of compensation.^^^ Article 144 PP No. 6 9 / 2 0 0 1 deals with
investigations. The Article provides:
•

the

authority

of every official

government

to

conduct

investigations in their official position, such as immigration
officers, customs, quarantine, and search and rescue, as
stated in Regulation No. 8/1981 in relation to the Criminal
Regulation Process;
•

existing regulations already authorise an investigator as
defined above to carry out any actions; and

•

in addition, the investigator as mentioned above h a s the
responsibility and obligation to report the measures he or she
h a s taken to his or her general prosecutor. The report
includes all actions taken from the start to the end of the
investigation, in compliance with the regulations of The
Indonesian Penal Code (KUHP - Kitab Undang - Undang
Hukum Pidana).

168 Article 118, the Tanjung Priok Port Regulation 1999
165 Articless 144 and 145 the Tanjung Priok Port Regulation.This regulation is
accommodated with Article 114 UNCLOS dealing with breaking or injury by owners of
a submarine cable or pipeline of another submarine cable or pipe line.
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The execution of the sanctions of the Tanjung

Priok

Port

regulation is divided into four categories. The first provides sanction for
punishment

of criminal acts in criminal navigation,

quarantine,

immigration, customs and the smuggling of forest properties. The
categorisation of criminal punishment in port areas is based on the
port's function as a public area, such as a gateway for the country and
the central link to international relationships, and a business activities
area. Hence, negligence affecting the public interest is liable for criminal
punishment (No. 8/1981) of the Indonesian Penal Code.
The other reason is based on the 1945 Indonesian Constitution
Articles 27, Section (1). These regulations state the following:
Without any exception, all citizens shall have equal position
in Law and Government shall be obliged to uphold that Law
and Government^'^O; and
Anyone whose violation results or is deemed to result in the
destruction of public facilities or facilities established for
public interest purposes, that is damaging to personal
properties, or causes loss of h u m a n life, shall be subjected
to criminal punishment, i^i
The punishment for criminal navigation is determined by Article
145 of PP No. 6 9 / 2 0 0 1 . One of the most important roles in shipping
business activity is the enforcement of sanctions for punishment for
criminal

navigation.

The

regulation

of punishment

for

criminal

navigation is under Indonesian Criminal Law. The pronouncement of
sanctions is based upon Indonesian Criminal law principles. These
types of criminal punishment and sanction depend on whether all
parties are at fault, or the ship's master is at fault, or the ship's owner
is at fault.

1™ Articles 27, Section (1) the 1945 Indonesian Constitution.
I'^i The Indonesian Criminal law.
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Anyone who deliberately tries to ruin navigation facilities or take
any action with the purpose of making them inactivate will face criminal
punishment. The type of criminal punishment is based on the degree of
violation t h a t h a s been committed. They are as follows:
•

Imprisonment

of not more than

12 years, if his or

her

infringement could result in unsafe navigation;
•

Imprisonment of a maximum of 15 years, if his or her action
could endanger navigation, sinks and wrecks ships; and

•

Lifetime custody or a maximum of 20 years, if his or her action
affected navigation safety and resulted in someone's death.
Those whose negligence of duty results in rendering navigation

facilities inactive are addressed in Article 11 UU No. 21/1992i'72 that
prohibits carrying out any actions that may ruin navigation facilities,
including shipping telecommunication equipment and shipping channel
facilities for river and lake areas, and facilities that become active in
certain circumstances. The following are the criminal sanctions:
•

Imprisonment of maximum of four months and two weeks or
confinement for a maximum of three months or a maximum fine
of AUD $ 1,200 (which in Indonesian currency is Rp. 6,000,000 six million Rupiah) if the action is regarded as dangerous for the
safety of navigation;

•

Imprisonment of nine months or a maximum of six months of
confinement or a maximum fine of AUD $ 2,400 (Rp. 12.000.000)
if their action is regarded as having s u n k or wrecked a ship; and

•

Imprisonment of one year and four months or confinement for 1
year maximum if their action resulted in someone's death.
Anyone who u s e s boxed containers a s part of their delivery

system and does not comply with current standards as stated by

172Articles 11, UUNo. 21/1992.
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Articles 44, Section (1) UU No. 21/1992^73^ shall be subject to criminal
punishment with a maximum of three months imprisonment or a
maximum fine of AUD. $ 1,200.00 (= Rp. 6.000.000).
Anyone who deliberately disposes of any materials that do not
comply with requirements with regard to wastes or other matters that
involve a vessel shall be subject to a criminal penalty of a maximum of
five years imprisonment, or a maximimi fine of AUD $24,000,00
(=Rp. 120.000.000). Actions that result in deleterious effects to living
things and marine life shall be subject to criminal penalty by a
maximum of ten years imprisonment, or a maximum fine of AUD
$48,000 (=Rp.240.000.000) if found guilty.
Anyone

who

is

intentionally

neglectful

in

handling

telecommunication facilities usage, such as radio and electromagnetic
waves, on purpose (duly by Article 8, Sections (1) and (2)0, No. 3 1 / 9 8 9
on the Indonesian Telecommunication

Laws 174) could be

facing

criminal punishment of a maximum of fouryears in jail and a maximum
fine of AUD $8,000.00 (Rp.40.000.000). Similar punishment would be
inflicted on anyone who deliberately ruins or takes any action which
results in the disruption of port telecommunication systems, according
to Article 23, No. 3/1989.
A severe punishment, a maximum term of imprisonment for seven
years, will be meted out if the offender's action resulted in the death of a
person. Anyone whose recklessness results in the obstruction of port
telecommunication systems duly by Article 8, Section (1) and Article 2 3 ,
UU No. 3 / 1 9 8 9 , will face criminal imprisonment for a maximum of one
year and a maximum fine of AUD $2,000.00 (= Rp. 10.000.000).

"3 UU No. 21/1992, Article 44, Section (1). "Each container used as part of
transportation system must follow the current requirements with regard to the
container's value."
174 Article 8, Section (1-2) No. 3/1989. "The Indonesian Communication laws."
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Every operative on a ship who was aware that the ship suffered
damage b u t did not intend to rectify or solve the problem in any way
shall be subject to a criminal penalty of a maximum of 2 (two) months
or a maximum fine of AUD $800.00 (= Rp.4.000.000), as determined by
Article 89, Section (2) UU No. 21 / 1992175. Furthermore, any violence
perpetrated by the master or chief of ship during navigation would
make him subject to criminal law.
4.31. Private Sector Investment in Indonesian Public Ports
Of Indonesia's changes to port regulation, PP No.69/2001 is
currently the latest. The main purpose of the changes is to create a
regulation that can respond to national and global interests. The
response to market outlook is to significantly increase entrepreneurial
interests. Recently, port regulation moved from a closed regulation of
port development towards a more free-market based approach. ^76 T^g
opportunity of private sector involvement in port management is based
more widely on financial and technological realities. In fact, Indonesians
have used business partnership systems for thousands of years. The
1945 Constitution of the Republic of Indonesia also requires the private
sector to play an integral role in the development of economic growth.
In 1983 four state port corporations were formed to manage
approximately 25 to 30 ports. Their status was changed in 1992, before
which they operated as companies whose stocks were held by the
Government of Indonesia. Some smaller ports remain under the direct
administration

of the Directorate General of Sea Communication

(DGSC), and there is also large number of private industrial ports a s
well. The four port corporations (P.T. PELINDO I to IV) have a limit to

175 Articles 8 9 , Section (2), UU No. 2 1 / 1 9 9 2 . "The m a s t e r o r chief of t h e s h i p w h o
knows t h e s h i p h a s become vulnerable b e a r s t h e responsibility a n d obligation to t a k e
care of t h e m a s t e r a n d m u s t immediately inform t h e other p a r t i e s of t h e
circumstances."
176 Terence D. Smyth, Seaport Newsletter, 1995, p . l .
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their liabilities and profit making. Also, they have the mandate to
involve the private sector in port developments.

The maritime trade of Indonesia involving public ports involved a
total of approximately 350 million tons in 1993, of which one third was
general cargo. Statistical data shows cargo handling increased by 10% a
year over this period of time, and international traffic increased by 12%
a year.
4.32. Analysis
In recent times Indonesian ports have been recognised for their
significant role in the growth and development of her economy. Several
countries have been able to develop their economy because they have
ports that provide good service, such as Singapore and Hong Kong in
the ASEAN region. Australia is also another nation in the region that
has benefited from the establishment and development of marine
business.
The government's efforts in the establishment of numerous ports
through regulations such as PP No.70/1996 and 6 9 / 2 0 0 1 , the law
directing sea transport and port practice, the Ministerial Decree No. KM
26/1998 in regard to sea port organisation, the Ministerial Decree No.
KM 2 7 / 1 9 9 8 regarding special port management and the Tanjung Priok
port management regulation have provided opportunities for their
enlargement and have made it easier to conduct business in port areas.
The government tries continuously to penetrate market segments by
means of the evolution of port development from close regulation
towards freer market situations. The involvement of the private sector in
partnership with government to develop ports is the best solution to
minimising obstacles faced previously, such as those affecting

finance

and modern technology, management and h u m a n resources. The
development of ports that h a s occurred in coastal states surrounding
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Indonesia h a s stimulated the Indonesian Government to promote its
own developmental policies.
However, the Indonesian Government still h a s numerous duties
in the provision of excellent port services, particularly in relation to the
implementation of international conventions on port management, and
in the enforcement of those laws.
It is still an open question as to whether Indonesia h a s the ability
to provide the port conditions and management that will gain a
reputation as good as that of Singapore's or Hong Kong's ports. This
issue requires further serious assessment and commitment.
4.33. Conclusion
The Indonesian Government continues to provide good port
services through the introduction of several new regulations and the
harmonisation

of

previous

regulations.

The

establishment

and

development of a n u m b e r of ports, particularly in isolated areas, have
contributed to the government's effort to improve the economic and
social condition of the local inhabitants, as well as to enhance national
integrity. The new port arrangements, particularly for the four 'gateway"
ports, Tanjung Priok, Tanjung Perak, Belawan and Ujung Pandang, are
a response to domestic and international demand.
The best solution possible to the serious problem of conflict
between port administrator and users, particularly domestic shipping
companies, m u s t be obtained immediately. The port administrator has
an obligation to provide port services for local and foreign shipping
companies equally and even-handedly. The Indonesian Port Corporation
is still facing obstacles in the implementation of GATT and some
international

conventions

on port management.

There h a s

been

considerable improvement in the knowledge and experience of those
responsible for the provision of port services.
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CHAPTER FIVE
NAVIGATION LAWS GOVERNING SHIPPING BUSINESS IN
INDONESIA
5.0.

Introduction

Speaking in Jakarta on problems in marine law, in
J u n e 2001, Agum Gumelar observed:
Indonesia

is

regarded

as

one

of

the

greatest

archipelagic countries in the world. Indonesia has a huge
territory of sea and that h a s made Indonesia a maritime
country. As a maritime country, the sea must

be

respected as a potential element that can be used fully to
provide enormous benefits for the nation, including the
transportation sector. Inability to utilise the sea as a
bridge from one village to others throughout all of
Indonesia's territories could be detrimental. On the other
hand, the capability to create sea transportation properly
aims to provide increased benefit not only for greater
efficiency but for the integrity of the nation as well.i''"''
This chapter identifies the structural and legal factors

that

support the shipping business in Indonesia, and several obstacles that
are still faced by entrepreneurs both nationally and internationally.
Chapter Four's purpose is to illustrate some developments in shipping
business since the UU No. 2 1 / 1 9 9 2 was enacted in September 1992.
This chapter will concentrate on several regulations contributing to
Indonesia's effort to develop shipping business. This chapter shall
discuss aspects of the various types of water and sea transport, as weU

1'''' Agum Gumelar, Minister of Communication of the Republic of Indonesia, Speech in
Hukum Maritim dan Masalah - Masalah Pelayaran di Indonesia, Jakarta, J u n i 2001.
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as water and sea transportation systems available to meet Indonesia's
circumstances.

Based on extensive research, the Major Guidelines of State
Strategy (GBHN 1983/TAP MPR No. l l / M P R / 1 9 8 3 ) reported that the
improvements of national shipping capabilities have been significant,
especially for domestic carriage. The GBHN provided assistance for the
establishment and development of national sailing in accordance with
the preparation required for different types of transportation that would
fulfill Indonesia's community needs. Assistance was also provided for
the national shipping businesses. A complete description of assistance
from GBHN is provided in Chapter Three. Part of Indonesia's Five Year
Development

Plan

(PELITA

IV -

Economic,

and

PELITA

V

-

Communication, point e) states that:
•

"Sea communication really needs to improve in order to
enable sea transportation to have a wider and more efficient
organisation. The abovementioned need addresses villages as
well as isolated areas. Inland navigation needs to be
enhanced and enlarged in order to bear the burden of interisland trade, and to support overseas voyaging as well; and

•

"In relation to international trade activities the capacity for
overseas voyaging has to improve in order to overcome
competition for carriage of goods with foreign companies.
Besides that, the shipping business needs to be reorganised,
particularly the conventional shipping businesses conducted
by ordinary citizens."

The PELITA IV directives reflect Indonesia's deep aspiration to
develop and manage shipping business. These directives are yet to be
operational, one reason for which is that appropriate legal mechanisms
are needed to implement merchant marine regulations properly. ^'^^
178 Umar M. Husseyn, Hukum Maritim dan Masalah - Masalah Pelayaran di Indonesia,
Buku 2, Pustaka Sinar Harapan, Jakarta, 2001, p.T.
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The directives focus on the carriage of domestic passengers, and
have the aim of providing and guaranteeing efficient carriage service.
The rationale for this is that sea transport is more accessible and
affords easy reach to Indonesia's 17,508 islands. Apart from that, the
Indonesian government is aware that almost 70% of Indonesia's
population (based on statistical data the Indonesian population in year
2000 was 200, 000,000 people) is spread out across many islands and
exhibits a range of social and economic status^'^^. Therefore,

sea

transportation is the primary choice of transport for the mobilisation of
local inhabitants from one village to another, and it also supports
regional economic growth on the principle that shipping promotes trade.
Thus Indonesia's geographical condition is not judged as a negative
factor, b u t rather an integrative feature.^^^ T^g Indonesian government
is also aware that sea transport is a prominent tool for developing
national economic resources. Therefore, carriage of goods by sea
operates in a business arena that continues to be established and
developed by the government as well as by the private sector, ^^i

The table below elaborates statistically on the growth of the
shipping business.
Table 5.0: Number of ships by ownership category (1995-1999)
Please see print copy for image

179 The Indonesian Statistics Bureau, 2000.
1^° Directorate of Sea Transport, Directorate General of Sea Communication,
Department of Communication Republic of Indonesia, TASKAP, Jakarta, 2000, p. 2.
181 Ibid., "...government subsidy for traditional sail operations have brought gradual
increase to domestic trading, including isolated, under-developed and border areas."
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Please see print copy for image

Source: Directorate of Sea Transportation (recompiled) 1999
Note: - DWT (Dead Weight Ton)
- F.C. (Foreign Charter)
- GRT (Gross Register Ton)
- F.A. (Foreign Agent)
It is notable that the total number of ships nationally owned is
not as large as those which are under foreign ownership, whether
charter ships or ships owned andoperated by foreign agents. The data
also clearly illustrate the increase in shipping business over this
decade.
The growth of Indonesia's economy is significantly dependent on
ocean shipping. In the country's economic system, sea transportation
needs

to

be

developed

and

nurtured

simultaneously

with

the

community's activities and needs. Such a development pattern, which
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follows community trends, is widely referred to as "shipping following
trade.''i82 Essentially then shipping promotes trade and in turn follows
the Indonesian government's trade principles for developing shipping
business in Indonesia.
Indonesia's

communities

have

conducted

business

in

the

shipping sector for millennia. For instance, the Sriwijaya Kingdom was
one of the most prominent kingdoms in Indonesia emd was trading with
Chinese, Indian and Persian interests. ^^^ ^.s mentioned in Chapter One,
Indonesia lost its marine supremacy when it suffered Dutch colonial
domination. As the intensity of Indonesian marine activities ceased from
the 17* century the coastal population shifted to the inland mountains
to live as farmers.
The

marine

spirit

has

been

resurrected

since

Indonesian

independence in 1945, resulting in the operation of an Indonesian
marina.

This

marina

actually

officially

commenced

supply

of

transportation services in 1952, under a government organisation that
later established P.T. PELNI (the National Shipping Company), as a
Government Owned-Enterprise.is"* The modem shipping industry h a s in
fact grown steadily since 1968 and has increased rapidly since the end
of the Indonesia's Five Year Development Plan (PELITA V) in 1982. The
purpose of shipping business is currently much wider t h a n providing
domestic passenger transportation as Indonesia's sea transportation
system is now a vehicle for securing an increased share of the global
market.

The Indonesian

government

has

provided

opportunities

for

domestic and foreign shipping business companies in Indonesia. The
government passed numerous laws and implemented a number of
182 Umar M. Husseyn, op.cit., p.3.
183 Yayasan P u s a t Studi Pelayaran Niaga Indonesia, Sejarah Pelayaran Niaga di
Indonesia {The History of Sail Trading in Indonesia),
1^ ed., J a k a r t a , 1990, p . 9 ,

"...accurate data has found that in the 5^ centuiy there was a trading alliance
between China and Indonesia..."
184 The Brief Light of P.T. PELNI Histoiy, p. 1.
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policies and regulations related to shipping business. This legislation
served as an instrument to broaden shipping activities. The Indonesian
Navigation Law No. 21 / 1992, regarded as an umbrella regulation^ss^
came into force in September 1992 and because this regulation reflects
the basic policy of developing the merchant fleet and shipping business
generally under the law, the regulation h a s facilitated

significant

development. 186
5.1.

The Indonesian Legal Instruments on Shipping Business
Basically, the most important instrument related to business

development

is the

law. 1^7 f^e

transparency

of law^^s and

its

enforcement are the essential fundamentals that generate the smooth
running of business. The Indonesian government created

several

regulations to promote business operations, particularly in the shipping
sector. These regulations include:
•

the 1945 Constitution of the Republic of Indonesia - Article 33^^^;

•

the No. 2 1 / 1992 the Indonesian Navigation Law - Chapter IX
related

to Transport,

and

includes

some

Government

and

Ministerial Decrees, and other operational provisions;

185 To elucidate the use of the term "umbrella regulation", note the Indonesian
Navigation Law No. 21 / 1992, states: "This law shall regulate all matters of primary
substance ..."
186 Ibid., t h e Indonesian Navigation Law No. 2 1 / 1992, " ...the Indonesian Navigation
Law is a completion a n d codification of previous laws, in order to provide more

opportunities and benefits to all the nation in obtaining greater prospects in the field
of shipping and its related activities ..."
187 P.S. Atiyah, "The purpose of law, does law have any purposes?" in Law and Modem
Society, Oxford University Press, 2"'! edn, 1995, p. 117, "...one of main purposes of the
law in general is to maintain order, and to provide an outlet for the peaceful resolution
of disputes..."
188 Article 17, paragraph b, The Law of the Republic of Indonesia No. 88 / 1999 on
Consumer law.
189 Article 33, the 1945 Constitution of the Republic of Indonesia states:
• "Section (1). The economy shall be organised as a common endeavour based
upon the principle of the family system;
• Section (2). Branches of production which are important for the State and
which affect the life of most people shall be controlled by the State; and
• Section (3). Land and water and the natural riches contained therein shall be
controlled by the State and shall be made use of for the people."
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•

the Indonesian Commercial Code Chapter V -

Part Three

concerning Carrier and Perahui^o owners through rivers and
inland waters;
•

The Indonesian Law No. 17 / 1998 on The Ban of Monopolistic
Practices and Unfair Business Competition;

•

Government Regulation No. 20 of 1994 on Share Ownership in
the context of Foreign Companies (Penanaman Modal Asing
[PMA]);

•

Packet November 21 (1988), which introduced further changes
that freed u p the shipping sector, including the latitude to use
foreign ships in inter-island trades; and

•

Law of the Republic of Indonesia No. 1 / 1995 on Limited Liability
Companies.

5.2.

Shipping Enterprises based on Indonesian Navigation Laws
Chapter IX UU No. 21 /

1992, relating to

transportation

regulations, h a s several provisions that deal with transportation and
the development of shipping business in Indonesia, particularly for
domestic entrepreneurs. Articles 3, 5, 69, 70 and77, Section (1) and
Article 79 are related to administrative matters. Articles 73 to 83 are
related to the types of shipping businesses. These Articles have been
selected for consideration in this section because of the nature of their
inherent substance.
Articles 3 and 5 of UU No. 21 / 1992 focus on several issues in
the development of shipping businesses. The issues include

the

operation of transport modes, which involve navigation, and their
support to enable the smoothness of mobilisation of people and carriage
of goods by sea. Basically, the main purpose of this is to manage

1^° M. John Echols and Hassan Shadily, An Indonesian-English Dictionary, S^ edn,
Gramedia Jakarta, 1997, p.421, T*erahu' means Tjoat' in English, and usually refers to
traditionally and locally made sailing vessels.

no
priorities and protect the national business in order to support,
motivate and drive the national development objectives, as well as to
create national stabilisation and integration, i^i
5.3.

Business Permits and Parties
The main purpose of the Indonesian government is to provide

priority for the small business level in the field of shipping. For
instance, Article 69 UU No21/
permits, and

1992 provides for the granting of

determines who may manage water

transportation

businesses. The Article provides that:
•

the operation of water transportation business is based on a
government permit; and

•

the Indonesian Corporate Body that focuses on

water

tremsport business conducts the operation of this business.
All provisions as stated in Article 69 also apply in Article 77,
Section (1) 1^2 and Article 79. i93

1^1 Article 3 UU No. 21 / 1992 states: The main purpose of sailing operations is to
create acceleration of movement of people and business. The mission of this operation
is to protect national sail activities in harmony with supporting, promoting, and
reaching national development plan targets and prioritising national defence as well as
political stability. Furthermore, Article 5, Sections (1) and (2) (c) state:
• "The Government has the authority to conduct the selected navigation; and
• Point (c): Improvement of the national fleets' capability was enabled through
the excellent work of the ship industries and it shall be able to fulfill the
domestic and overseas transportation needs."
192 Article 77, Section (1) is dealing with Civilian shipping business. This Article states:
• "Civilian shipping business is regarded as a business owned by ordinary
citizens, conducted in a traditional manner; and
• The provision as noted above shall be regulated in detail by the Ministerial
Decree."
^^•^Article 79, regarding river, lake and crossing transport business, states:
• "The operation of river, lake and border crossing transportation shall be
regarded as being the province of ships flying the Indonesian flag;
• The operation of river, lake and border crossing transportation between
Indonesia and foreign countries must be under mutual agreement; and
• The provisions as determined in this Article shall be elaborated in more detail
by the Government Decree."

Ill

The water transportation businesses, as intended in Article 77,
Section (1) and Article 79 UU No. 21 / 1992 are available for conduct by
Indonesian citizens. 1^4

As noted above, the core of Article 69 focuses on the shipping
business permit. The objective of Article 69 is to facilitate

the

government's granting of permits to entrepreneurs who intend opening
shipping businesses, and companies that have activities related to
shipping business. All shipping businesses m u s t have permits in order
to operate. A company in the non-shipping company category would not
obtain a permit for operation, except in certain industries such as the
mining industry and other industries where they would be permitted to
carry the goods by sea in support of their activities.
Article 69's intention is to clarify business permits, and Article 70
provides for exceptions in obtaining business permits. Article 70 states
the following:
•

"In order to support a certain activity, the government can issue a
sea transportation

permit, which

includes

rivers and

lake

transport for the company's needs; and
•

"The Indonesian Corporate Body may be party to a permit to
manage these activities."

The provisions noted above should be enabled by Government Decree.
5.4.

Companies that facilitate Sea Transport Business
In efforts to develop and speed u p shipping business, the

Indonesian government considered the establishment of other activities
to accompany and support the shipping industry. In order to affirm
these activities a special regulation was adopted.

i^'* Civilian shipping is regarded as businesses owned by ordinary citizens, conducted
in a traditional manner. Such businesses are separate from the water transportation
system. This system has a significant role as well as specific characteristics.
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In Article 7 1 , Chapter IX of UU No. 21 / 1992 there are provisions
which establish support for business. Article 71 states that:
•

Section

(1) "In order to support

every effort

towards

improving water and sea transport (sea, rivers and lakes), the
government allows the establishment of companies that
enable a facilitation of sea transport;
•

Section (2) "The endeavour mentioned in point (i) should be
organised by an Indonesian Corporate Body or by an
Indonesian citizen, based on a government permit; and

•

Section

(3)

"Government

Decree

should

elaborate

the

implementation of the provisions in Section (1) and Section
(2) in more detail."
Although the content of Article 71 does not strictly clarify types of
business support, it does indicate that activities such as loading and
unloading, tallying and warehousing would be examples. The scope of
supporting businesses is more varied and includes stevedoringi^s^
lighterage and freight forwardingi^^. In the opinion of Umar M. Husseyn
the

government

has

not

protected

shipping

support

businesses

sufficiently from the uncertainty of law enforcement by, for example,
providing clear guidance and prohibitions. He also compared the UU
No. 21 /

1992, particularly Article 7 1 , favourably with previous

regulation. i9'7

This provision strengthens the previous regulation that governed
facilitation of business in order to support sea transport. Presidential
Instruction No. 4 / 1985 {INPRES No. 4 / 1985) was effective from !«*
April 1985, and No. 25 / 1985 of the Government Regulation (PP No. 25
/ 1925) replaced Government Regulation No. 2 / 1969. The INPRES No.
4 / 1985 emphasises that loading and unloading activities are regarded
19S C.T. Onions (Ed.), The Shorter Oxford Dictionary, OUP. Oxford, 1939, p.2017,
'Stevedoring' originally derived from the Spanish 'estivado'.
1^^ H.A. Abbas Salim, Manajemen Pelayaran Niaga dan Pelabuhan, Jakarta, 1995, p.9.
1'^ Umar M. Husseyn , op. cit., p.29.
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as independent businesses separate from other shipping activities. The
objective of INPRES No. 4 is to enable an increase of effectiveness and
efficiency

in loading and unloading activities. PP No. 2 /

1969

determines that loading and unloading businesses are part of the
shipping effort. Moreover, the implementation of both regulations is
through the Communication Ministerial Decree No. 88 / AL.305 / Phb85 - 1 1 * April 1985. No. A-2167/AL-62 and A-2168/AL-62. The Sea
Communication Director General Decision Letter, was enacted on 31^^
December 1985.198
The facilitation of the issuing of sea transport business permits
has provided more opportunities to entrepreneurs and Indonesian
citizens for business in this sector. The average growth rate is 4.57%
per year. Table No. 5.1 is an illustration of improvements in business
for sea transport facilitating companies in the last seven years.
Table 5.1: Number of sea transport facilitating companies (19951999)
Please see print copy for image

Source: Directorate of Sea Transportation, Ministry of Communication (recompiled)
NOTE : - AGR (Average Growth Rate)

The table below illustrates domestic shipping companies and
companies that supported shipping business development in 1989 and
1999.

1^8 Ibid., p.247. See also Capt. R.P. Suyono, Shipping Pengangkutan Intermodal Ekspor
- Impor melalui Laut, PPM, 2001, pps.24-28.
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Table 5.2: Domestic Shipping Companies and Companies

that

supported Shipping Business Development
Please see print copy for image

Source: Directorate General of Sea Communication, Communication
Department, Sea Transportation Policy Facing of Navigation
Globalisation Era in 2l8t Century, Seminar of Ocean and
Fishery, 2000, Jakarta, 2001, p.7
Article 72 regulates the benefits and costs relating to stevedoring
activities. The provision contains administrative aspects related to
permits granted for business arrangements. The differentiation

of

loading and unloading activities from other shipping activities is itself
regarded as necessary for both the shipping and stevedoring parties.203
The benefits include a more effective, efficient, professional loading and
unloading process. Importantly, the responsibility for these activities
moves from that of the shipper of cargo, whose responsibility is limited
only to when the cargo is on board, to the stevedore. It also speeds u p
the time shippers take to perform their duties in port areas, t h u s
shortening the ship's turn-around time.
The government has, by regulation, arranged service costs for
stevedoring, creating a standardised price for stevedoring companies
159 P.B.M., Perusahaan Bongkar Muat, means a loading and unloading company', a
stevedoring company like Patrick Stevedoring, in Australia.
200 E.M.K.L., Perusahaan Expedisi Muatan Kapal laut, means 'ship's cargo expedition
company'.
201 J.P.T., J a s a Pengurusan Transportasi, means transportation management service
company'.
202 T.K.B.M., Tenaga Kerja Bongkar Muat, means 'co-operation of loading and
unloading labour force'.
203 Onions, loc. cit.
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using government facilities such as port areas, quays and storage
facilities. Furthermore, PP No. 82 / 1999 "The Water Transportation"
clearly includes freight forwarding and tally businesses in businesses
that facilitate

sea transport204. These examples

show how

both

provisions are generating a diversity of interpretation by entrepreneurs.
The widest possible interpretation of these words is necessary to provide
for the variety of facilities needed to create an environment for smooth
and orderly shipping activities. The most important task, no matter how
many types of businesses may be developed, is to help improve the legal
framework of those businesses.205

5.5.

Domestic Sea Transport
The Indonesian government is constantly taking advantage of its

territorial sea as an instrument for economic development, national
integrity, national defence and security and international relationships.
UU No. 21 / 1992 contains some essential provisions whose principles
demonstrate a significant purpose in providing protection for domestic
shipping businesses, in developing Indonesia's traditional shipping
potential, and in improving international trade and relationships.
Article 73 accords with the government's efforts to provide
protection for domestic shipping business in the following way:
•

Section (1). The domestic sea transport m u s t use ships flying the
Indonesian flag; and

•

Without prejudice to the stipulation mentioned in Section (1) the
government h a s the authority to decide on the usage of foreign
vessels in certain circumstances^o^^ as well as the setting of

20'* The tally business is a business that accounts for and reports on types of coastal
cargoes to shippers and carriers.
205 Husseyn and Umar, op. cit., p.55.
206 UU No. 21 / 1992 explains that a 'certain circumstance' in this article means a
circumstance where the domestic shipping company cannot yet fill the numbers of
ships needed for domestic transport. In this situation the government has authority to

116

requirements for domestic carriage. The operation of foreign
vessels as intended in this part is by the Indonesian Corporate
Body.207

5.6.

Domestic Sea Transport and Route Systems
The arrangement of routes, an essential factor, requires the

provision to all shipping entrepreneurs equal opportunity to obtain
benefit. Route arrangement must also guarantee a regular schedule.
Article 74 determines the arrangements for domestic sea transport and
route systems, stating:
•

Section (1) "The management pattern of domestic sea transport is
arranged and implemented in an integrated manner between
inter-modal

transport

nodes in order

to enhance

national

transportation arrangements;
•

Section (2) "Domestic sea transport is conducted by liners on
regular routes. This however may be complemented by the
inclusion of temporary route activities; and

•

"The provisions mentioned in Sections (1) and (2) shall be
determined in greater detail by Government Regulation."
The determination of route systems and the types of ships, which

provide service in specified locations, is quite difficult. The three parties
involved are: first, the government as State administrator and policymaker; second, the entrepreneurs a s compilers with the regulations and
policies; and third, the customer.

To obtain the best solution there

needs to be a mix of the differing points of view, and agreement between
the government and the entrepreneurs. The government determines the
route systems and the entrepreneurs determine the types of ships.

permit the use of foreign ships for domestic interests. However, the foreign ship
operation must be under a local company.
207 See Articles 69 and 70, Section (2).
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Hover both parties still face problems in daily practice, and indeed
several obstacles emerged when the policy was implemented.208

The government's effort to aid domestic shipping companies is
quite obvious. The principle of cabotage recognises the sovereign right of
a state to defend its own shipping. This principle is not protectionist as
such.

Capt. Harry Hilliard explains the proper rational for

the

principle209:

The implementation of the cabotage principle has several
influences which are:
•

"Many countries succeed in use of this cabotage principle to
build their National sea power and also try to avoid dependence
on a foreign party that could threaten the National sovereignty;

•

"The cabotage principle

is also considered

as

the

basic

reciprocal agreement in bilateral navigational practice and fair
share practice in international shipping; and
•

"The Cabotage principle with regard to competition between
companies h a s had a positive effect on technology and quality
development."
In order to avoid monopolistic practices in managing archipelagic

transport networks, the cabotage principle allows for a more equal
distribution of economic opportunities, and h a s social, political, defence
and security implications. Hence there is government consistency with
this policy. It is possible for the government to create a tariff providing
for "cross subsidy". A clear understanding of this policy is essential to
setting schedules for sea transport.

208 Department of Communication, Directorate-General of Sea Communication, T h e
Implementation of Sea Transportation in the Globalisation Era in the 21st Century",
Seminar Working Paper, Ocean and Fisheries, Jakarta, 2001, p.4.
209 Harry Hilliard, Marine Development Policy, National Seminar, November 2000, p.8.
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5.7.

Tariff Consideration

In the interest of domestic passengers as well as entrepreneurs,
the government considered the structure and category of tariff for
domestic shipping. The determination of tariffs is oriented to the
interests and capabilities of people in general, including the tariff for
passengers and ships in isolated areas.

The structure of tariff for

domestic shipping passengers was determined in Article 75.210
5.8.

Ships on International Voyage
As a consequence of its evolving international relationships the

Indonesian government continues to re-consider the establishment and
management of its overseas transportation regulations. This effort is to
provide a better chance for domestic companies to develop and expand
their businesses. The government must also protect the national
interest, particularly with regard to domestic shipping companies.
Article 76 UU No. 21 / 1992 regulates the management of overseas
transportation.
Compliance with this regulation for overseas sea transportation
requires:
•

Section (1) "Sea transport to and from overseas m u s t be
conducted by an Indonesian Corporate Body under Article
69, Section (2), and / or a foreign shipping company;

•

Section (2) "The organisation for overseas sea transport as
stipulated

in Section

(1) is so that domestic

shipping

companies may obtain cargo in a fair manner as determined
by prevailing regulations; and

210 Articles 75 to 80 of PP No. 82 / 1999 determine the categories of tariff for domestic
passengers, but do not detail ticket prices. The Ministerial Decree determines real
ticket prices.
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•

"The provisions in Section (1) and (2) shall be given more
detail by Government Regulation".

Moreover, this provision also illustrates the cabotage principle,
particularly provisions in Section 2 where the provision states "...in
order for the domestic shipping companies to obtain the cargo in fair
manner ...". Apart from the cabotage principle, this article also contains
a "fair share" or "flag participation in the trade" principle. This principle
is meant to motivate the national fleets to be involved in international
trading by canying a fair quota of cargo as international shipping. The
main purpose of such principles is to reduce the extent to which the
cost of services adds to the foreign balance of payment burden.
Furthermore any such international sea transport activity cannot
disregard the opening of ports for foreign trade activities. Article 3 1 ,
Section (1) UU No. 21 / 1992 states: "To support smooth foreign trade
activity a port may be deemed a port with the same functions of a
foreign trade port." The purpose of an "open" foreign trade port is to
stimulate

regional

economic

growth

and

development,

and

the

improvement of national shipping capabilities as well as other national
interests.
The apparently universally recognised principle of cabotage is
quite different

from

the "fair share" principle in foreign

trading

activities. The UN "Code of Conduct for Liner Conferences" which relates
to shipping management h a s also been almost universally accepted,
although the in practice what happens remains quite different. The
implications of this are met with in regard to certain infringements,
contradictions and discussions.^n
In implementing the UN Code of Conduct for Liner Conferences
many so-called 'developing countries' interpose a 'cargo reservation
policy'. Such a policy involves the establishment of 'Freight Booking
211

Husseyn and Umar, op. cit., p.32.
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Centres' t h a t provide priority for domestic shipping for overseas trade
cargo. The developed countries regard this as discrimination against
their international shipping. It would be different if the policy was
implemented through international mechanisms such as
conferences

because

it would then

be construed

as

shipping

not

being

government-initiated interference.
5.9.

Issues regarding Rural Shipping Business
Consideration

must

be

given

to

212

Indonesia's

geographical

structure, its culture, and the level of economic conditions experienced
by both its general communities and its entrepreneurs. Taking all such
factors into account it has been accepted by the Indonesian government
that the establishment of certain civil shipping business practices will
in fact provide a number of rights for rural shipping, and improve the
prospects of this industry. Regulatory mechanisms have been set in
place, including, for example, Article 77 UU No. 2 1 / 1 9 9 2 , which states:
•

Section (1). "Rural shipping business is the type of shipping
business established by ordinary civilians and is a part of the
water transportation business. Rural shipping also h a s significant
rules as well as a specific character; and

•

Section (2). "The provisions mentioned in point (i) should be
regulated in more detail by government regulation."
Furthermore, in relation to the improvement of rural shipping

business. Article 78 states that the assistance given in rural shipping
business development provides protection to small business so that
they may r u n smoothly and progress favourably. It also helps to
maintain the rules as part of the national water

transportation

arrangement system.

212 Ministry of Communication and Telecommunication, Transportation and
Telecommunication Statistics, 1999, p.XXIII, "Rural shipping is domestic shipping in
Indonesia consisting of inter-island shipping, perahus and pioneer shipping."
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The objectives of rural shipping business development is to
improve capability within this field of business and employment, to
effect

human

resource development and entrepreneurship in

the

shipping business sector, and to improve and develop rural shipping
business. The provision of greater detail in government regulation will
assist the achievement of these objectives.
Rural shipping is a community effort based on

traditional

methods in the operation and management of water transportation
business. The types of vessels used are perahus,2i3 or sailing vessels of
a certain size. The traditional method referred to in this Article m e a n s a
method consistent with national cultural values that also accords with
business procedure and management, such as the relationship between
the ship's owner and crew, and the types of vessels used. In addition,
the government intends to perpetuate traditional methods in rural
shipping

management.

However,

new

knowledge

and

updated

technology is important in order to promote this business.

As

mentioned before, in this Article, the Indonesian citizen and

the

Indonesian Legal Board might conduct this business as a type of
business that helps establish the government's intention for small
shipping businesses.
5.10. Small Shipping Businesses in Indonesia
"Small Shipping Business" is a business term for rural shipping
activities. This term is used by several companies and includes the total
numbers of workers, and types of fleet.^i^ The table below illustrates the
conditions for small shipping business in Indonesia.

213 Ibid., "Perahus are a kind of canoe, sail boat or motor boat under lOOm^, that is
privately owned".
21^* UU No. 21 / 1992 Article 77 refers to "...rural shipping as a part of rural business
which uses traditional ways. This effort is a part of the water transportation business
which has significant rules and specific characteristics."
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Table 5.3: SmaU Shipping Businesses in Indonesia Analysis
Please see print copy for image

Source:

A(iapted from Directorate of Sea Transpcirtation, M[inistry of
Communication

Note : - AGR (Average Growth Rate)

The data presented in Table 5.3 above show an improvement in
the development of shipping. However, several obstacles are still faced
by small business entrepreneurs who wish to enhance the rural
shipping businesses. Typical of these obstacles are the conditions
existing at the ports of "Kali Baru''2i5 and "Sunda Kelapa''.2i6
5.11. The Development of Rural Shipping
Rural shipping plays an integral part in the whole spectrum of
shipping activities, and is now receiving more attention from

the

government, which intends to improve and develop this sector.2i7 Article
78 is implemented by PP No. 8 2 / 2 0 0 0 on the Water Transportation
System. This Article regulates business permits, stating that the rural
shipping business (small shipping business) involves shipping carried
out by Indonesian

citizens. The Indonesian

Legal Board or

the

215 "Kali Baru" and "Sunda Kelapa" ports are special ports used for small shipping
business and are located in Jakarta. The "Sunda Kelapa" port in particular is
legendary in Indonesia.
216 Maritime Tabloid, 2 0 0 2 , p . 4 .

217 Article 27, Section (2) of UUD 1945 states: "Every citizen shall have the right to
work and to a living, befitting for a human being."
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Indonesian Corporate Body2i8 forms limited Hability companies. One
such is Perseroan Terbatas, which is also known by its acronym P.T.
"Perseroan" means 'company' and "Terbatas" means limited'.2i9 These
terms may also describe an intentionally established co-operative. The
company m u s t possess a business licence as long as it remains active,
and m u s t own at least one unit of sailing vessel that flies an Indonesian
flag with the ship being in good condition in terms of value, or have one
unit of sailing vessel under management that flies an Indonesian flag
with a minimum capacity of 7 GT. The company must be regarded as an
expert in the field of shipping, and must hold a permit for the
establishment of its business, as well as an owner-identity card, an
official document of company domicile, and a company-owner tax
number. As long as the rural shipping company has obtained a licence
the owner of the company or its representative m u s t report on their
business in accordance with regulations.

5.12. Recent Conditions of Rural Shipping Companies
The subjects discussed in this part are business management
structures that include earning systems for all personnel working in
rural shipping companies, and types of fleet used, and types of ship
owners. There appears to be still a small number of entrepreneurs who
develop their business using their own capability.
Limited liability companies as well as individuals conduct the
rural shipping company business. Generally, a P.T. is a company that
operates ships larger than lOOm^. Personnel such as the master or the

218 The Indonesian Legal Board or The Indonesian Corporate Body, named "Badan
Hukum Indonesia" is the government-created corporation for providing approval for a
company to operate a business in Indonesia. Its functions are similar to those of the
N.S.W (Australian) Department of Fair Trading, for instance, except that it is closer to
the way Centrelink operates in acting for several agencies under one roof
219 Article 1, C h a p t e r I, Law of t h e Republic of Indonesia No. 1 / 1995 on Limited

Liability Company states: "Limited liability company, hereinafter referred Perseroan
Terbatas / P.T. means a legal entity that is established by an agreement, that carries
on its activities with authorised capital in the form of shares..."
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chief of the ship hold an important position in the small business
shipping industry. As a leader, they have full responsibility for all
business activities, taking into account UNCLOS 82.
Where the business uses a managed vessel or sails managed
vessels it h a s to have a system of profit allocation. This system provides
for the allocation of one third of earnings to the owner and the
remaining two thirds to be divided between several interests, such as
the ship's maintenance cost, the crew, and the master or the chief of
ship. The earning system, with regard to income, varies for master or
chief of the ship when the job involves small vessels,

5.13. Obstacles for Sea Transportation Business Entrepreneurs
Generally, the obstacles still faced by small shipping business
entrepreneurs are related to the maintenance and enlargement of their
fleet. The main obstacle related to fleet maintenance is the price of
spare parts. The high cost of spare parts for the small business
entrepreneur means it is difficult for them to maintain their fleet
properly, and from time to time their fleet becomes
Eventually

the

small

business

entrepreneur

inoperable.

cannot

operate

continuously and then appears to have stopped operations altogether.
The government wants to develop small shipping businesses
through

the

approximately

introduction
90% of the

of knowledge
small

and

technology.

shipping business

fleet

Today,
has

a

"managed" system. The "managed" system's purpose is to function as
the main - or as a complement - operational direction of the fleet.
However, because of the scarcity of spare parts for vessels, the cost of a
new vessel could be less than the price of the spare part. Furthermore,
funding support from banks is not as easy to come by as the small
entrepreneur would hope, even though neither the credit procedures
nor the repayment of credit is complicated.
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In addition to the obstacles identified above small shipping
business in Indonesia also faces h u m a n resources and

financial

obstacles. An entrepreneur may not be able to afford, for instance,
expert advice, due to weakness in his financing. In the absence of
sufficient

expertise, a company will have difficulty improving its

capacity, and as a result of such poor financing, the company vidll not
be able to provide good facilities. Finally, the cumulative effect of these
obstacles may be to render the company uncompetitive in both the
domestic and international markets.

5.14. Issues regarding River, Lake and Crossing Transport Types
The regulations in this article are related to transport with regard
to rivers, lakes and the crossing of borders between different areas and
territories. It pays particular regard to crossings on one

inland

waterway, such as from Madura in East Java (the West Indonesian
region) to Bali (the Central Indonesian Region), and between J a v a and
Sumatra Island, The border crossing lines between Batam in Sumatra
Island to Singapore, or from Nunukan in Borneo Island to Kucing City
in Malaysia, are included in the category of this provision. Further
details and explanations are now provided.
The Rivers
Domestic transport that relates to river, lake and border crossing
transport m u s t use ships flying the Indonesian flag. The conduct of
river, lake and border crossing transport activities between Indonesia
and neighbouring countries is based on bilateral agreements
multilateral agreements between the Indonesian

Government

or
and

foreign countries22o. Articles 72, 73 and 74 of PP No. 82 / 1999 touch
only briefly on the river and lake transportation system. Article 72
states that river and lake transport is to be arranged by integration of
220 Article 79, UU No. 21 / 1992.
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inter-modes in order to enhance the national transportation system.
River and lake transportation is implemented under route systems that
provide orderly and regular routes, as well as irregular and temporary
routes22i. The intention of Article 72 is to provide for the type of
transport that connects villages to one another in inland waters by
focusing on the interests of the local inhabitants. It allows for the
continuation

of two types

of transportation

on

routes

so

that

transportation as a whole is not restrained. The addition of irregular
and temporary routes is to support special conditions for occasions
such as those that occur during festival times. As stated in Article 73
the river and lake transportation company with the

appropriate

business licences may provide liner services as well. Trampers and
others providing an irregular service are permitted to carry passengers
and goods, based on an agreement such as charter or other agreements
as stated in Article 74.

The Border Crossing
The determination
consideration

the

of the border

expansion

and

the

crossing

line takes

networking of train

into
lines.

Moreover, provisions in Article 81 provide for the delineation of the
border crossing transport line by means of a consideration of the ways
and extent to which such a delineation can harmonise with the national
transport arrangement. The operational implementation

of border

crossing transport is based on permanent and regular routes. Further
explanation of the border crossing line can be found in the

Annual

Statistical Report for 1999 published by the Ministry of Communication

221 Article 72, Section (2), PP No. 82 / 1999 on Water Transportation states: "The
orderly and regular routes consist of:
• the primary route is the route connecting the rivers to the lake harbour. Both
harbors function as accumulation and distribution centres for local product;
and
• the secondary route is the route that which functions as a bridge between
rivers and a lake or harbour which is a centre of accumulation and distribution
for local product, and another river, lake or harbour which is a nonaccumulation and non-distribution centre for local product."
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and Telecommunication222. Both definitions under Article 81 UU No. 21
/ 1992 and the Annual Statistical Report for 1999 are similar. However,
a simple interpretation may cause trouble when the user does not have
much information. Where an Indonesian citizen is active in the field of
shipping or is familiar with shipping terminology, such circumstances
need not invite any great debate. However, this situation differs when
the user is a foreign entrepreneur or someone unfamiliar with shipping
terms. To avoid misunderstanding it would seem best if all users shared
a similar perception of these subjects, based on the use of similar
terminology.

By paying attention to the purpose of provisions regarding river,
lake and border crossing transportation, the government fulfils its
authority to determine the structure of tariff categories. As stated in
Article 82, the government shall regulate the structure of tariff
categories for passengers and cargo for river, lake and border crossing
transport. The implementation of Articles 79 to 82 UU No. 21 / 1992 is
through PP No. 82 / 1999 regarding Water Transportation.
In this chapter the subject of water transportation is raised again
in discussing types of shipping business. The importance of this is the
relation of this regulation with the UNCLOS provisions, particularly
Articles 15223, 42224, 44225, 47226 point 6, and Articles 91227, 92228 and
94229.

The UNCLOS articles have a strong relationship with the

implementation of transport crossing between Indonesia and

the

neighbouring

the

countries,

such

as

Malaysia,

Singapore

and

222 The border crossing line is transportation through the strait, river or gulf by ferry
or vessel crossing.
223 Article 15 of UNCLOS deals with the delimitation of the territorial sea between
States with opposite or adjacent coasts.
224 Article 42 of UNCLOS regards Laws and regulation of States bordering straits
relating to treinsit passages.
225 Article 4 4 of UNCLOS is related to u s e of t e r m s .
226 Article 4 7 of UNCLOS relates to Archipelagic baselines.

227 Article 91 of UNCLOS states the Nationality of ships
228 Article 92 of UNCLOS relates to the Status of ships.
229 Article 94 of UNCLOS relates to Duties of the flag State.

128

Philippines. Transport crossing routes for crossing borders between
countries actually have the potential to create international tensions
over responsibilities.
Attention was previously given to PP No. 8 2 / 1 9 9 9 , the Water
Transportation Regulation Article 31 and the way in which border
crossing transportation related to Article 36. Article 31 provides that:
•

"The business of border crossing transportation shall be
conducted by an Indonesian Citizen, the Indonesian Legal
Board in the form of Limited Company, the Government
Owned

Enterprise,

and

the

Local

Government

Owned

Enterprise or Cooperative that establishes the provision of a
fleet to conduct those activities;
•

"In order

to operate the border crossing sea

transport

business, the entrepreneur must have business authorisation;
and
•

"The business permit shall be valid as long as the company is
still active in its business."

Article 36 makes clear the government's authority to terminate
business permits after they have been issued. The cancellation is based
on significant reasons given by the government or entrepreneurs. The
national, rural, river, lake and crossing shipping business permit can be
cancelled and frozen without any cautionary procedure. The basis of
cancellation and freezing include:
•

The company is carrying out activities that imperil the
country;

•

The company is carrying out actions hazardous to h u m a n life
and environment;

•

The

business

permit

was

obtained

through

illegal

procedures; and
•

The owner's company proposes to cancel or freeze
business.

its
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The term "carrying out activities that imperil the country" refers
to an activity that is related to a foreign country's interest in weapons or
explosive materials smuggling. The canceUation or freezing procedures
shall be executed where the government or the official with authority
can base such a decision on complete and clear evidence. Obtaining a
business permit through illegal procedures is where the entrepreneur
gave unreasonable and false information when he or she applied for the
business permit.
5.15. Issues of Special Services for Disabled People
The purpose of this Article is to elaborate on the protection of
disabled people when they need sea transportation. Article 83 UU No.
2 1 / 1992 provides for disabled people and certain other people who
suffer ill-health, giving them the right to obtain special treatment and
service whenever they use sea transport. Article 86 PP. No. 82 / 1999 is
an implementation of Article 83 UU No. 21 / 1992. Article 86 PP No. 82
/ 1999 states:
Section (1)
•

"The water transportation company is obligated to provide
facilities and give disabled people and other people who suffer
ill health the right to get special treatment and service; and

•

"The facilities include priority to get transportation tickets,
special service and

facilities

for loading and

unloading,

comfortable furniture and special space for people who have
infectious diseases."
The provision of special services in sea transport especially for
disabled people is the government's responsibility. This Article involves
implementation of the 1945 Indonesian Constitution Article 27,23o The
provision of special equipment and facilities for disabled people is
230 Article 27 of the 1945 Constitution of the Republic of Indonesia states: "(i) without
any exception, all citizens shall have equal position in Law and Government and shall
be obliged to uphold that Law and Government; and (ii) every citizen shall have the
right to work, and to a livelihood befitting a h u m a n being."
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common in developed countries. Therefore, this Article, compared to the
previous Article, is more able to meet such requirements.
5.16. Issues related to Sea Pioneer Types of Transportation
This article gives the government the authority to determine the
types of transportation used in pioneer shipping. The sea pioneer type
of water transport system has the function of connecting isolated and
inaccessible areas with core activities. It also specifies the meaning of
isolated and

inaccessible areas as being those areas that

have

complicated locations, such as swamps and shallow seas which are
difficult to reach by standard ships or vessels. The transport operation
to and from these areas is unprofitable from a commercial aspect. Thus
commercial sea transportation companies are not interested in opening
routes to these areas. Therefore the government h a s the responsibility
to develop isolated areas by providing a sea transportation facility
known as the 'pioneer' sea transportation type. Article 84 UU No. 21 /
1992231 and Article 70232 pp NQ. 82 / 1999 include references to pioneer
shipping activities. The pioneer transportation system is an integral part
of the national sea transportation system. It provides benefits for
isolated, inaccessible and uninhabitable areas. However, the regulatory
provision for the pioneer transportation system is insufficiently detailed
and t h u s brings about inefficiencies.

5.17. Obstacles faced in Gaining Market Share
The total amount of tonnage for the Indonesian merchant fleet is
±3,340,000 dwt (1992).

Since 1998, the average growth h a s been

231 Article 8 4 , Section (1) of UU No. 2 1 / 1992 s t a t e s : " T h e pioneer t r a n s p o r t a t i o n is

prepared by the government. The purpose of this system is to connect isolated and
inaccessible areas with core activities."
232 Article 70 PP No. 82 / 1999 states: "The government has the authority to decide the
pioneer transportation route and types of fleets."
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approximately 100,000 dwt / a year.233 This is not balanced by the
increase in the number of companies that have activities in the shipping
business. This is illustrated by the smaller market demand for national
shipping carriage of goods, both domestic and international. The
national companies have faced several obstacles in gaining market
shared, including the nullification of route systems for domestic sailing.
The private company now h a s complete authority to manage the route
system. Private companies can now be given priority for a certain area
where that company has benefited from providing supplies to that area.
However, these conditions may not bring about profitability.

The present 137 seaports open to foreign trade have made it
easier for foreign shipping companies to enter the Indonesian ports for
loading and unloading activities. These ports have however provided a
heavy competitive burden for domestic vessels because of the limitation
of domestic ships' capabilities due to the types of ships and frequency
of sailing. 234 in such circumstances the market share for domestic
shipping, particularly for overseas trading activity, h a s

gradually

decreased. Currently, the domestic market share involving carriage of
goods for overseas is only 4%. The autonomy provided to domestic
shipping companies for carrying domestic cargo by sea through a
system of chartered foreign ships increased the usage of foreign ships
b y 50%.235

5.18. The Operation of Sea Transportation Today
The operation of sea transportation today is based on Government
Regulation No. 82 / 1999 and the provisions for its implementation.
Moreover, the enforcement of the policy provides wide opportunities for
the establishment of new shipping and shipping support businesses.
233 Hussein and Umar, op. cit., p.25.
23'»Department of Communication and Telecommunication, TASKAP, working paper,
2000, p.49.
235 Ibid., p.50.
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The response from the community to these business opportunities h a s
been positive (see tables below). Since the implementation of the policy
communities have quickly made fuU use of opportunities to establish
shipping and shipping support businesses. As a result, the number of
shipping companies h a s increased quite dramatically. This is shown in
the data. In 1989 the number of shipping companies was 521 units and
non shipping businesses were 193 units. In 1999 the number of
shipping companies increased to

1,624

units and non

shipping

businesses increased to 499 units. In addition, the growth in the
number of shipping companies was more than 212% and shipping
support businesses increased by 156%,236
However, the growth of shipping and shipping support businesses
is insignificant compared with the slow growth of the fleet. The national
merchant fleet numbered 8,002 units in 1989 and only managed an
increase to 10,368 units in 1999.237 in terms of cargo volume carried
from 1989 to 1999, there was an average increase of approximately 10%
annually. But national shipping was still slow in obtaining this share of
the market. Article 7 3 , which deals with domestic sea transportation
and the related Article 79, both state that domestic sea transport m u s t
use ships that fly the Indonesian flag. Furthermore, Article 73 also
makes clear that only in crucial and in very occasional circumstances
would the government allow the usage of other than Indonesian-flagged
ships by foreign owners. Such circumstances are permitted under
Article 73 taken in conjunction with Article 79, They require that
domestic transporters, in the context of river, lake and border crossing,
must use ships that fly the Indonesian flag. The special case of sea
border crossing transportation between Indonesia and neighboring
countries is conducted on the basis of a bilateral or multilateral
agreement

between

the Indonesian

countries.

In

the

"'*Ibid.,p.48.
^" Ibid., p.8.

fact,

total

Government

market

segment

and
for

the

foreign

domestic

sea
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transportation must be served by Indonesian shipping companies only.
However, d u e to malpractice in the business activities of several
shipping companies238, the knowledge that transportation is "being
operated by national shipping companies" often causes uncertainty on
the part of prospective customers.
Compared to foreign

sea transportation, the capabilities of

national shipping are very limited due to its competitive weaknesses.
These weaknesses flow from the financial state of companies that have
difficulties in capitalisation,239 and are limited in the number of high
capacity fleet vessels available with a sea-going capacity, as well as
problems with market control. The ability of shippers to choose the
"Terms of Trade" is also a significant difficulty faced by national
shipping companies. Yet despite such a variety of inherent weaknesses
domestic shipping companies have been profitable. Domestic shipping
companies nonetheless still face obstacles such as the slow, costly, and
bureaucratic procedures involved in obtaining a business licence.
It is not only domestic shipping companies that are facing
problems, b u t also companies that support businesses involved in sea
transportation. Data previously discussed show that the number of
stevedoring companies increased from 432 in 1988 to 1,060 in 1999; a n
increase of 145,37% or an average increase of 14,22% annually. The
number

of overseas-bound

sea cargo

transportation

companies

increased from 443 in 1988 to 1,175 in 1999, a n increase of 165.24% or
an average increase of 15.02% annually. The number of freight
forwarding companies increased from 386 in 1989 to 1,646 in 1999, a n
increase of 326,42% or an average increase of 29,67% annually.

238 Saragih, Baren, The Charter, Indonesian Shipping Association (INSA) , interview,
Jakarta, J a n u a r i 2002.
239 M. S i m a r e - m a r e , The Operation of Foreign Ship Company in Indonesia,
SamudraAdhiguna P.T., (Domestic Shipping Company), Jakarta, 2002, p.2.
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5.19. The Pros and Contras of the 'New Era* Government Policy
It is normal for any new government policy regime, such as the
'New Era'240 discussed above, to embody both positive and negative
effects. Some of these effects wiU now be outlined. The government is in
a crucial position because it must also consider international policies.
This need makes it very difficult to cater for all the needs of Indonesian
shipping entrepreneurs, even though for example several types of
subsidies are provided. Such flexibility may not continue because the
government realises the importance of consistency. Such consistency
must

though

be

responsive

to both

national

and

international

perspectives. Sea transport also h a s a political aspect, particularly
international sea transport. For example, the General Agreement on
Tariff and Service (GATS)24i, due to be enacted by all countries by 2003,
is regarded as a significant challenge for Indonesia.
5.20. Conclusion
The

most

significant

component

of

the

whole

national

development program of Indonesia is the shipping industry. The UU No.
21 / 1992 on Navigation Law brings into effect in the shipping industry
a new national parcel of Indonesian laws. These are designed to
240 Yayasan Pusat Studi Pelayaran Niaga Indonesia, Sejarah Pelayaran Niaga di
Indonesia [The History of Sail of Trading in Indonesia), 2°<i edn, Jakarta, 1990, p. 101.
2'*! The General Agreement on Trade and Services (GATS) is one of more than twenty
trade agreements administered and enforced by the World Trade Organisation (WTO).
It is the services agreement of the WTO and was signed in 1994 at the conclusion of
the Uruguay Round' of the General Agreement on Tariffs and Trade (GATT). It was one
of the trade agreements adopted for inclusion when the WTO was formed in 1995. Like
the North American Free Trade Agreement (NAFTA), the fundamental aim of GATS is
to turn the public good and human services into commodities or products that can be
bought and sold for profit in the market. The difference is that with GATS the products
are 'services' and no area of human life will be excluded: education, health care, social
programs, water, and parks that play a vital role in maintaining our quality of life are
all included in the definition of the 'services sector' that must be open to the market.
See <www.cfs-fcee.ca/ stopgats/ whats.html>. (accessed 28 January 2003); and
"... in GATS it was recognised that every single country is independent in its selection
of what sectors shall be part of its GATS commitment. The Indonesia government
selected the transportation sector as one sector to which it is committed under
GATS...''<http://vyww.bogor.net/idkf/aplikasi/n21/n21-iasa-pos-05-1998.doc
>
(accessed 18 Nov 2002).
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implement the national development priorities commensurate with the
government's international policy which in turn takes into account
political conditions, defence and security considerations, and economic
circumstances. UU No. 21 /

1992 is a national legal instrument

intended to also protect domestic shipping activities. To the extent to
which the needs of shipping entrepreneurs can be met the new laws
should bring about a more favourable climate for the development of
domestic shipping companies.
Since the implementation of this policy, the response of the
shipping sector to improved business opportunities has been positive.
The growth is spectacular, as shown by the 212% increase in the
number of shipping companies, and the 156% growth of non-shipping
companies, which are related to shipping. In the opinion of Indonesia's
experts in the shipping industry there are still obstacles faced by
domestic companies.2^2 One such obstacle, one that prevents domestic
shipping companies from gaining 100% of the market for domestic sea
transportation,

is

the

business

malpractices

of

some

shipping

companies. Limited capability to handle foreign sea transportation is
another obstacle preventing the domestic shipping companies from
competing successfully with foreign shipping companies.
The UU No. 21/1992 on Navigation Law is a regulation which is
intended not only for the use of people active in the field of shipping in
the national interest, but is also meant for people in general, and this
includes people in an international context. Therefore the terms of this
regulation m u s t be interpreted to be in harmony with Indonesia's
international interest in order to avoid any inconsistencies such as
appear to exist in Article 79 of UU No. 2 1 / 1 9 9 2 , and Article 75 of PP No.
82/1999. These Articles deal vvdth border crossing lines. One Article
regulates the crossing of internal borders, and the other regulates the
crossing of borders with foreign countries. The border crossing line
242 M. Simare-mare, H. Hilliard, Umar M. Husseyn.
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referred to in Article 75 only refers to a border crossing between two
islands within Indonesian territory. The best solution to these problems
in the field of Indonesian shipping involve the enforcement of law and
consistency in all policy implementation. Law enforcement requires
proper policing of compliance by all participants with all prevailing laws
and regulations. Such action by the government would make it easy
and attractive for all stakeholders to follow the rules.
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CHAPTER SIX
THE PRACTICAL EFFECT OF THE INDONESIAN COMMERCIAL
CODE ON SHIPPING BUSINESS PRACTICE
6.0.

Introduction

The Indonesian Commercial Code, known as Kitab Undangundang Hukum Dagang' (KUHD)243 is an old law in a book of
regulations

that

is still used

by Indonesians

as guidelines

for

compliance with laws governing trade, transportation, industrial action
and other associated matters. The original is entitled "Wetbook van
Koophandle''244 and h a s been used since the time when the Dutch
colonial

authority

dominated

Indonesia

(Dutch

colonialism

was

consolidated across Indonesia nearly 400 years ago). Other European
people domiciled in Indonesia's territory also made this law part of their
usage. It gradually became valid for all people in Indonesia for business
because during that era, Indonesia's inhabitants, particularly those
from China and the Far East, re-opened trading links with other
countries. 245

Most of these regulations were implemented within the daily
activities of Indonesia's indigenous peoples.^46 Moreover, u n d e r Article
29 of the Indonesia Gazette 1917 No 12, the implementation of Dutch
Law was based on the "Principles of Willingness". Today, some Dutch
law is still valid within Indonesian Law but for different reasons. Several
Dutch regulations are still applicable in the conduct of shipping
activities in accordance with maritime law. One example is Chapter V,
Book II relating to "Rights and Obligations as a Result from Shipping
Activities". The implementation of this regulation dating from the Dutch

2'*3 Kitab Undang-undang Hukum Dagang herein after named KUHD.
^'^ R. Subekti and R. Tjitrosudibio, Hukum Dagang dan Undang - Undang Kepailitan
(The Indonesian Commercial Code and Bankruptcy), Pradnya Paramita, Jakarta, P'
edn, 1991, p.l.
245 Ibid.

246 KUHD, op. cit, p.2.
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period finds expression in several new Indonesian regulations that
direct t h a t "...the previous regulation remains valid as long as the
previous regulation does not contradict the new regulation". Another
part of this regulation allows for the application of the old law "...if
Indonesia h a s not yet proposed new regulations to handle subject
matter in a similar case."247

At this time Indonesia h a s new navigation laws that are more
suitable for shipping activities in Indonesia. However KUHD still exists
because the Indonesian Navigation Law has no clear and complete248
directive affirming that the KUHD regulations have ceased being in force
with respect to the regulation of shipping activities. Sometimes the
KUHD regulations are used as supplementary regulations where new
and perhaps more appropriate regulations have not been gazetted.
The KUHD is regarded as a systematic law book, and is divided
into three categories:
•

Book One concerns general trading law;

•

Book Two focuses on the rights and obligations of parties
involved in shipping activities; and

•
6.1.

Book Three discusses Bankruptcy Law.

KUHD Book Two
This chapter examines Book Two of KUHD. The chapter outlines

and explains the regulation of ocean-going ships and cargoes, ships'
entrepreneurs,

masters

and

crews of ships, maritime

industrial

247 Article 130, UU No. 21 / 1992, Provisions on Transition: " Upon the enforcement of
this law, all laws regarding navigation remain in force as long as they are not in
contradiction or not yet amended with the new law based on this law."
248 M. H u s s e y n Umar, Th. Saragih.Barens., Sitorus. Banggas., Breakfast Chat, Review
of U n d a n g - u n d a n g No. 2 1 / 1992.

<http://www.habibie.net/2001/Indonesia/activities/discussion/2001/mci.be feb22.
htm> (last modified 19'i» August 2002, accessed 6^ January 2003).
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agreements,

ship chartering, the carriage of passengers

by

sea,

collisions, and wrecks and salvage.

To see the practical effects of KUHD on shipping business today it
is necessary to take into account the contents of Book Two. The
objective of this sub-chapter is to examine the relationship between the
old KUHD Regulations and the Indonesian Navigation Law as a new
maritime law that governs shipping activities, with particular emphasis
on the extent to which the two bodies of regulations may been mutually
supportive. A view is provided of the Government's attitude as to how
far the KUHD is still extant after the Indonesian Navigation Law was
enacted in 1992, given that there are two bodies of law which address
similar matters. The issue of how a shipping entrepreneur might
approach these regulations is also addressed. As the section title
suggests this section discusses only the interpretation of Book Two's
regulation of the shipping business, ships' entrepreneurs, masters and
crews of ship, and maritime industrial agreements. Thus not all matters
mentioned in the Book will be discussed in this chapter. The carriage of
passengers and goods by sea will be discussed in another chapter where
comment is made on the ship owners' responsibility. The related subject
of ship wreckage, the discovery of flotsam and jetsam, and salvage are
matters that will be discussed under the title "Salvage and Rescue". The
purpose of selecting these subjects is to consider them in the discussion
in this section of the thesis.

Ships and Cargoes
Shipping management and shipping business are regulated in
KUHD Book Two. As mentioned in the Introduction, Chapter One
mostly concerns ships and cargoes. Under this chapter, the meaning of
ships and cargoes is explained.
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Article 310 states: "A sea ship includes a ship or vessel that is
used for navigation on the sea." The term ship in this book is defined as
"Ship for sailing on the sea." In contrast. Article 1.2 of the Indonesian
Navigational Law, UU No. 21 / 1992, states that: "...a ship is a water
vehicle with many kinds of forms and types that is moved by
mechanical power, wind or by towing, and the term also includes
vehicles which have dynamic power, under-water vehicles as well as
permanent floating buildings."
The definition of 'ship' under the UU No 21 / 1992 is wider t h a n
that given in KUHD. This definition is more appropriate to the current
situation where advanced technology h a s provided ships with wider
structures. UU No. 21 /

1992 also provides a definition of the

Indonesian ship. However the definition is not a s clear as that in KUHD.
Article 52, Section (1) UU No. 21 /

1992, states that: "The

Indonesian ship h a s the responsibility to fly the Indonesian flag as the
identity of the nationality of the ship; and (2) a ship is not an
Indonesian ship where it is prohibited from flying the Indonesian flag as
identity of the ship's nationality." Furthermore Article 53 states in
Section (1) "...every single ship that sails in Indonesian water m u s t
show its national identity clearly." Section (2) also states that: "A ship
that sails in Indonesian waters and flies more than one flag is
equivalent to the ship not having a national identity." In general an
Indonesian ship is prohibited from flying any other nation's flag in place
of the Indonesian flag. Furthermore, Indonesian ships voyaging abroad
must accord with any international treaty and comply with any specific
obligations of the port state including flying the flag of the port state.
Therefore an Indonesian ship may fly the Indonesian and the host
country's flag simultaneously whilst in a foreign port.

Article 3 UU No. 21 /1992 provides a basis for a definition of'ship' in Indonesia. What
is stated in Articles 52, 53 and 54 provides an overview regarding the rights and
obligations of Indonesian ships and ships' masters only. Moreover, substitution for the
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definition of Indonesian ship is referred to in several Articles (46 to 50) related to ship
registration. UU No. 21 /1992 provides for the hidonesian Register of Ships and
includes Article 46, Sections (2) to (6). Section (2) states that for a ship to be registered
in Indonesia, it must have a gross tonnage equivalent to least 20m^ and must be owned
by Indonesian citizens, or an Indonesian company established under Indonesian Law
that resides in Indonesian territory. Section (3) requires the registration of an Indonesian
ship to be noted in the Indonesian Register of Ships. Section (4) makes clear that the
owner of the ship shall obtain a registration certificate as evidence that his or her ship is
legally registered. The certificate of registration also provides evidence of proof of
ownership of the ship. Section (5) determines that a ship that is registered must display
the registration marking for identification. Section (6) stipulates that the provisions
mentioned in Sections (I) to (5) should be enabled by government regulation.
Furthermore, the ownership of a ship may be changedfi^omthe original owners to
others provided that any such transfer is carried out in the place where the ship was first
registered.
The definition of an Indonesian ship under the KUHD
A ship is defined

according to its ownership,

country of

manufacture, and country of registration. An exception exists where the
ship is not destined for Indonesian ownership as the manufacturer
hands the ship over to the foreign client. The process and

the

procedures of the alteration of status of the categories of Indonesian
ships are determined by the following articles.
Article 311 states that: "The Indonesian ship is every ship deemed
by regulation to be an Indonesian ship having the documents and
passes appropriate for the ship." Furthermore, as stated in Article 312,
the status of a ship being Indonesian is determined by the place of
production of that ship. This Article determines that a ship built or still
under construction in Indonesia may be regarded as an Indonesian
ship. For the ship that is under construction this includes the time
until delivery is effected from the ship's owner to the user of the ship,
where the owning company is categorised as Indonesian.
The original nationality of a ship may be changed because of a
change of ownership or for other reasons that make the status of a ship
no longer indigenous. This Article addresses the status of an Indonesian
ship after the ownership h a s been transferred to others. This Article
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states t h a t the status of the ship as Indonesian would be terminated
once the owner of the ship was no longer an Indonesian citizen. Another
reason for an Indonesian ship's change of status is where that ship is
joint property between an Indonesian citizen entrepreneur and a foreign
company. The status will change as the ownership would then have
shifted from the Indonesian citizen entrepreneur to other partners
unknown who may or may not be Indonesian citizens and who may or
may not inhabit Indonesia.

Article 313 also determines the procedures for transfer of
ownership. Each partner has the right to apply to the district court
where the ship was registered for the issuance of a sale order for a
particular share. The sale order shall be issued by the district court
after the district court hears all shareholders. Summons to the parties
are issued by the court registrar and delivered by means of registered
letter.
In order to avoid the ship losing Indonesian nationality the sale of
the share m u s t be to an appointed person who has Indonesian
citizenship, or a person who could be protected by the nationality of the
ship.
Note that the substantive matters in Articles 311 to 313 regarding
the status of a ship h a s an equivalent interpretation with those in
Article 91 of UNCLOS on the Nationality of Ships. Article 91 of UNCLOS
explains that:
•

"Every State shall fix the conditions for the granting of its
nationality to ships, for the registration of ships in its territory,
and for the right to fly its flag. Ships have the nationality of the
State whose flag they are entitled to fly. A genuine link must
exist between the State and the ship; and

•

"Every State shall issue to the ship to which it h a s granted the
right to fly its flag documents to that effect."
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Furthermore, the substantive matters of Article 91 of UNCLOS
were adopted in Articles 50249, 51250 and 52251 of UU No. 21 / 1992.
Under these Articles the nationality of a ship shall be based on the
ship's registration and where the ship's duty involves the interest of the
government.
Ship registration
Article 314 states that an Indonesian ship of u p to a maximum
size of 20m3 may be registered where its registration is appropriate with
the specifically determined regulation specifying the ship's character.
Mortgage
The shipping business, being a heavy industry, needs a high level
of financing as well as excellence in its h u m a n resources. Therefore, to
develop and sustain this business, the KUHD provides that the finance
provided for ships can be guaranteed. The regulation of this guarantee
is by means of Article 315 (315 a to e) and Article 316.252 Under Article
49 of UU No. 21 / 1992 a registered ship may be the subject of a
mortgage. The mortgaging of ships is a significant issue as it involves
many parties and interests. These parties and interests may include, for
instance,

finance

institutions,

ship

owners

and

sometimes

the

government. Internationally, business trends have made the matter of
mortgage a special concern of the United Nations, as provided for in the

2'*9Article 50, UU No. 21 / 1992, states: "A ship registered in Indonesia may obtain a
nationality of ship certificate."
250 Article 5 1 , UU No. 21 / 1992, states: "The state of a ship that is used for
government interests shall be given a certificate as an Indonesian ship."
251 Article 52, UU No. 21 / 1992, states:
• "An Indonesian ship has an obligation to fly the Indonesian flag to signify it is an
Indonesian ship; and
• "A ship not in the Indonesian ship category is prohibited from flying the
Indonesian flag as its identification of nationality."
252 The finance credit guarantee is not discussed further, because these further
articles do not impact on the substance of this discussion.
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United Nations Conference on Trade and Development (UNCTAD), and
also by the International Maritime Organisation (IMO).253
6.2.

Shipping Entrepreneurs and Industries
Shipping entrepreneurs and industries are addressed in twenty

Articles, beginning from Article 320.
Ship's

entrepreneur
Article 320 of KUHD states that a shipping entrepreneur is the

person who u s e s ships for sailing on the sea, sailed by the entrepreneur
himself or herself, or who uses ships sailed by a ship's master working
for the entrepreneur. Under Article 321 the entrepreneur is legally
bound for all actions performed by any employee who is working for him
or her, whether permanently or temporarily employed, as long as they
are still under his or her authority. The entrepreneur h a s

the

responsibility to provide some compensation to any third party who h a s
suffered damage caused by his or her employee. Furthermore, Article
323 states that a group of people may share the burden of capitalising
the establishment

of a shipping company and by sharing their

operational costs. These Articles define that the ship's entrepreneur is
anyone, or a group, who can legally carry out business or a group of
people who h a s a similar purpose in business. The key words in these
Articles are that a ship is looked upon a s an object, people a s a subject,
and business as a purpose. The sea transportation business

is

discussed in Chapter IX of UU No. 2 1 / 1 9 9 2 and in the Ministerial
Decree No KM 3 3 / 2 0 0 1 but there is no explicit definition of who is the
ship's entrepreneur such as was stated in Article 69254^ Article 73255 or
Article 77256 of UU No. 21 / 1 9 9 2 .
253 U m a r M. Hussejni, Hukum Maritim dan masalah

- masalah

pelayaran

di

Indonesia,

Pustaka Sinar Harapan, Buku 3, 2001, p. 174.
254 Article 69, Section (1), UU No. 21 / 1992 states: "The operation of water
transportation business is based on a government permit." Section (2) states: T h e
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Shipping company

members

Under Article 324 of KUHD, all or some of the positions in a
company may change when financial investment or the shareholding of
the company changes such that there is a transfer of all the proprietary
rights of a financial share invested in the ship, or a separation from
them. In the shipping company, the position of its members also plays
an important role. Article 325 of KUHD prevents a shipping company
from being wound u p when one of the shareholders has died, become
bankrupt, suffered mental illness or failures under legal guardianship.
In respect of the shipping company member's position the Article
determines that instructions in a letter from such a member may not be
executed. A company associate cannot declare that anyone else h a s lost
a membership associate position without further explanation.
6.3.

The Ship Owners' Responsibility
The responsibility of the ship owner in this Article is in the

context of administration of the establishment and the development of
shipping business. Article 326 states that in a shipping corporation
every member of the shipping company as a shareholder h a s a limited
responsibility appropriate and equal to his or her position in the
corporation. The extent of ownership in a shipping company determines
the liability for that company's debt, either to a bank or in bankruptcy,
or the size of the share of profit that the company earns.257 in the
Indonesian Corporate Body that focuses on water transport business conducts the
operation of this business."
255 Article 7 3 , Section (1), UU No. 2 1 / 1992 s t a t e s : T h e domestic s e a t r a n s p o r t m u s t
u s e ships flying t h e Indonesian flag." Section (2) s t a t e s : "Without prejudice to t h e
stipulation m e n t i o n e d in Section (1) t h e government h a s t h e a u t h o r i t y to decide on t h e
usage of foreign vessels in certain c i r c u m s t a n c e s , a s well a s t h e setting of
requirements for domestic carriage. The operation of foreign vessels a s i n t e n d e d in this
part is by t h e Indonesian Corporate Body."
256 Article 7 7 , Section (1), UU No. 2 1 / 1992 s t a t e s : "Civilian shipping b u s i n e s s is

regarded as a business owned by ordinary citizens, conducted in a traditional
manner."
257 Article 30 paragraph (3) of the Law of the Republic of Indonesia No. 1 / 1995 on
Limited Liability Company states: "The Director shall be jointly and severally liable for
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context of this responsibility, the position of accountant258 in a
company is t h u s significant. The KUHD sees the accountant a s playing
an important
company. 259

6.4.

role in the management

of the

business

of

the

Business Conditions
Several factors

may cause

the decline or improvement of

business. Those factors include the position of each member of the
company's

personnel,

his

or

her

loyalty,

and

the

company's

management. Under Article 333 a strong emphasis is placed on all
factors, as far as legal lines of responsibility are concerned. Divergence
from legal obligations is prohibited.
6.5.

Passengers
Passengers form a large part of the shipping business. The total

number of passengers who may be carried on each passenger ship
operation indicates the success of a shipping business. The shipping
company h a s obligations and duties to provide for the safety and
comfort of passengers, a s well as their luggage, at sea. The passenger is
also obliged to follow all regulations issued by the shipping company,
and if this is done the necessary safety and comfort may be achieved.
Articles 393 to 394a of KUHD discuss the duties of passengers, and
those of the master of the ship. Meanwhile, 'goods' in this sub-chapter
mean those goods accompanying passengers. The carriage of goods by

any loss suffered by a shareholder who has acted in good faith, if the loss is due to the
nullification referred to in paragraph (2) of these laws." See also Article 340 KUHD.
258 Article 327 of KUHD states: "An accountant shall be appointed to every shipping
company. An accountant may be a person or a company. All of the accountant's
actions must comply with company rules, unless there is another agreement in place."
259 Article 331 of KUHD states: "An accountant has authority on behalf of the company
to make agreements and act as company representative. His or her authority extends
to legal concerns, as long as his or her action is in the interests of the company. Third
parties only may limit the authority of the accountant."
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sea shall be further discussed in this thesis under the heading
Ownership
Passenger

responsibility.
obligation

Article 393 states that all passengers m u s t comply with all ship
regulations and instructions of the master of the ship, when they are on
navigation. Furthermore, Article 394 determines that all goods or
passenger luggage carried by the ship are under the authority of the
ship's owner, or entrepreneur, or the master of the ship. The passenger
shall be fined for violations of the ship's regulations. The master of the
ship h a s authority to unload or jettison any and all of a passenger's
goods where those goods are categorised as dangerous, or goods that
could cause damage to other goods, or affect the ship's sea-worthiness.
The passenger's obligation also extends to his or her behaviour on the
ship.
Article 394a prohibits passengers from committing criminal acts
on board ship. The master of the ship h a s authority to take measures
against a passenger for the committing of criminal actions. The master
of the ship and two other chiefs of ship form a type of triumvirate with
the right to put the passenger accused of crime in a special room on the
ship in order to restrain him or her from further allegedly criminal
behaviour. The passenger accused of crime shall be put ashore in the
nearest port prior to arrival at the port of original destination, and there
handed over to the local official, or other port official, competent to
handle such matters. Where the alleged crime occurs on the open sea
and the ship is destined to enter a port outside Indonesian territory, the
master of ship h a s the authority to bring the accused passenger to an
Indonesian master of a warship, or to the Indonesian consulate. The
master of the ship also h a s the authority to take safety measures on
behalf of passengers at risk from extreme, although not criminal,
behaviour.
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The carriage of passenger by sea is regulated in Articles 78 to 80
of PP No. 82 / 1999 on Water Transportation regulation. In this PP
there is a specific definition of passengers and of a passenger's
obligation as stated in KUHD. The regulation regarding passengers in
PP No. 2 / 1999 is related to ticket prices. The carriage of goods by sea
is determined in greater detail in Articles 87 to 89 that provide for the
carriage of specific and dangerous goods.
6.6.

Master and Crew of Ships
Another part of Book Two of KUHD to come under scrutiny in this

chapter deals with masters and crews of ships, and labour agreements.
The master, crew and officials of a ship are regulated under Article 341
of Book Two of KUHD which states: "The Master of a ship is manager of
the ship. The Crew of a ship comprises people registered in name on the
crew list, as are other ship officials. Seamen or sailors count as part of
the crew of a ship." As manager, the master of a ship has authority to
enforce laws and provide, for safety reasons, order for all people on the
ship.260 Articles 342 to 374 regulate other responsibilities, duties and
matters that may not be done by the master of the ship. Aside from
Article 342 dealing with the authority of the master of a ship26i, Articles
343262, 344263, 345264, 346265, 360,266 and 361267 regulate obligations

26° Article 393 of KUHD states: "The Master of a ship has authority on the ship for all
the passengers. All passengers must comply with his or her command, particularly to
create order on board ship."
261 Article 3 4 2 of KUHD states: "The Master of a s h i p is obliged to take action

appropriate with his or her ability to execute his or her duty. He or she shall be
responsible to any other party who suffers because of his or her neglect of duty."
262 Article 3 4 3 of KUHD s t a t e s : "The Master of a ship is obliged to comply with all

prevailing regulations to guarantee the ship's capability to sail, the ship's seaworthiness, and the safety of passengers and goods. The Master of ship is prohibited
from sailing if his or her ship has insufficient crew and is unseaworthy."
263ArticIe 344 of KUHD states: "The Master of a ship is prohibited from entering a port
without a ship's pilot."
264 Article 345 of KUHD states: "The Master of a ship is prohibited from leaving his or
her ship when the ship is facing problems or is in distress at sea except to save his or
her life."
265 Article 346 of KUHD states: "The Master of a ship is responsible and obliged to take
care of all goods from a deceased passenger and detail those goods in an inventory
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and responsibilities. This may be compared with provisions regarding
the master of a ship to be found in Articles 55 to 64 of UU No. 21 /
1992, regarding Masters, Commanders and Crews of ships. M. Husseyn
Umar observed that the ideas with regard to masters, commanders and
crews of ships in the new regulation UU No. 21 / 1992 derive from the
KUHD.268 An example is Article 57 KUHD that deals with the obligations
of the master and the commander of the ship.
The position of the master and the crew has been influenced by
developments in knowledge and technology. This is illustrated by the
enactment in February 2002 of the International Convention on
Standards of Training, Certification and Watchkeeping for Seafarers,
1978, as amended in 1995 (STCW 1995)269, Shipping insurance has
also reduced the master of a ship's responsibility.270 Insurance is an
instrument to minimise all risks that may occur in future.271

that the Master must sign in the presence of two witnesses drawn from the other
passengers."
266Article 360 of KUHD states "The Master of a ship is authorised, where able, to take
over the ship owner's responsibility when faced by crucial conditions, should this
occur where there is no company representative or agent. This authority is limited to
compliance with the ship owner's needs."
267 Article 361 of KUHD states "The Master of a ship must face any accusation of harm
resulting from his or her fault. AU sentences and punishments decided by a court have
consequences that flow to the owner of the ship."
268 Husseyn Umar, op. cit., Buku 1, p.99.
269 Abu Bakar, Menjanjikan, Peluang Pelaut di Dunia Intemational (Prospect of
Indonesian seamen in Intemational Market), Mingguan Ekonomi Maritim, No. 173, 4*'^
edn, 25-31 December, 2001, p. 14 states: "...actually Indonesian seamen must improve
their ability to grasp opportunities. The enactment of the International Convention on
Standards of Training, Certification and Watchkeeping for Seafarers, 1978, as
amended in 1995 (STCW 1995) is a convention which Indonesia has joined. The
problem is how Indonesian seamen can comply with the provisions of that regulation.
It is difficult for the Indonesian seamen to compete in the intemational market as long
as their abilities are not sufficient to meet the standards of the SCTW Convention."
2'7o Capt. R.P. Suyono, Shipping Insurance in Shipping Pengangkutan Intermodal Ekspor
Impor Malalui Laut, Jakarta, 2001, p.4.
271 Abbas Salim, Pengertian Asuransidi dalam Asuransi dan Manajemen Resiko (The
Meaning of Insurance in Insurance and The RiskMmanagement), Jakarta, 1998, 2"^
edn, p . l .
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6.7.

Marine Labour Agreements

Maritime industrial agreements are also an important part of the
shipping business. In KUHD marine labour agreements are determined
in Articles 395 to 426. In Indonesia generally a master, the crew of a
ship, and seamen working in the shipping company do so under a
maritime labour agreement. The old KUHD regulation for this job is still
in use because UU No. 21 / 1992 does not regulate marine labour as
well as Article 395 of KUHD. This article states:
The agreement for work at sea is an agreement established
between two parties, being the entrepreneur on one side and
labour on the other. This agreement stipulates the duties
labour is to perform for the entrepreneur in order to obtain
salary as a master or crew of a ship. Anyone so contracted is
bound to comply with the labour regulations as stated in The
Indonesian Civil Code.

6.8.

Conclusion
The definitions of ship, cargo, and shipping company, and the

activities of companies and parties involved in the shipping business,
are all based on Articles 320 to 334. The regulations stated in each
Article is clear and complete. All regulations in KUHD may be used
directly

without

needing

to

involve

governmental

regulation

or

ministerial decree for their implementation. This is in contrast with
regulations under the Indonesian Navigation Law and other such
regulations that require implementation through government decree.
Article 1, Paragraph 11 of UU No. 21 / 1999, states that an "Indonesian
ship is a ship which h a s Indonesian nationality appropriate with
prevailing regulations". This can be compared with Article 312 KUHD
where an Indonesian ship is defined thus: "A ship built in Indonesia, or
still under construction in Indonesia may be regarded a s an Indonesian
ship. Until a ship under construction is delivered by the ship's company
to the user of the ship it is included in the category of Indonesian
ships."
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KUHD properly categorises every Article, making it easy to
understand. Although laws tend to emphasise similar substantive
matters, the manner of their explanation is quite different. This may be
due to differences in policy and legal opinion extant at the times in
which they were drafted. The Commercial Code is considered as a lex
specialis vis-a-vis the Indonesian Navigation law to which is added the
ad hoc laws or regulations of the KUHD. Principles of the general
regulation in KUHD are embodied in the UU No. 21 / 1992. The KUHD
provisions are applicable when the UU No. 21 / 1992 is silent on
certain issues, or specifically refers to provisions in the new regulation.
This situation could be confusing to the user of the law. It is not easy to
combine all the KUHD provisions into a new codified form. However by
means of UU No. 21 / 1992 the government has tried to find the best
solution. The government has also, to an admirable extent, p u t into
effect certain desirable economic principles in regulating the shipping
business.

The ambiguity of regulations or definitions has been worsened by
some entrepreneurs' interpretation of them, and by their knowledge of
how to exploit every weakness of the regulations. Based on statistical
data the total n u m b e r of entrepreneurs from time to time

has

increased272 but they do not own ships, they j u s t charter them. These
circumstances have made the shipping business in Indonesia unhealthy
and unproductive.273

272 Ministry of Communication and Telecommunication, Passengers and Cargoes (with
and without containers) carried by Liner of State Owned Enterprises from 1995 to
1999, in Transportation and Telecommunication Statistics, PUSDATIN, 1999, p.60.
273 Kompas, Pengusaha

Pelayaran

Wajib Punya Kapal (the I n d o n e s i a n Daily

Newspaper), "The possession of a ship is a primary prerequirement for ship
entrepreneurs"),
<http: / / www.kompas.com /kompas-cetak/ 0109 / 27 / EKONOMI / peng. 14htm>
(updated 2 7 * Sept 2001, accessed 10* Nov 2002).
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CHAPTER SEVEN
THE RELATIONSHIP BETWEEN SHIPPING BUSINESS AND
MONOPOLISTIC PRACTICES AND UNFAIR BUSINESS COMPETITION
7.0. Introduction
The

"Guidelines

of

Development

Reformation

within

the

Framework of Protection and Normalisation", TAP MPR - RI No.
X/MPRR/1998,

exists

in order

to ensure

the flow of

national

transportation, providing direction for its development, whether by land,
sea or air. This supports the establishment of an efficient
competitive economic
practices. 274

process,

by

eliminating

various

monopoly

The development of a global economic environment,
demands

an

ability

to

succeed

against

fierce

and

which

competition,

has

encouraged and facilitated the implementation of policy reformation in
the field of transportation. There has been a visible change of the
government's role from one of being a provider and implementer of
transportation services to one of becoming a controlling guide and
supervisor of services. One example is the giving of support to the
privatisation of State-Owned Enterprises to improve the efficiency and
equality of the services offered.275

The Constitution

requires that

in the development

of the

economic sector every citizen is entitled to equality of opportunity to
participate in the production process, and in the marketing of goods or
services, and that this should take place in a healthy, effective and
efficient business environment. This chapter examines the relationship
between shipping activities and the provisions Bans on Monopolistic

27"^ Indonesian Maritime Prospective Industry 2001, Ministry of Marine Affairs and
Fisheries and Ferry Agung Corporation, Jakarta, October, 2001, pp.37-38.
275 Ibid., p . 3 7 .
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Practices and Unfair Business Competition.276 Also examined is whether
or not the UU Monopoly h a s been successful in protecting shipping
entrepreneurs in their businesses or whether they are still facing
significant problems.

7.1.

An Overview of Indonesian Monopolistic Regulation
The Law of the Republic of Indonesia Number 5 of the Year 1999,

the "Ban on Monopolistic Practices and Unfair Business Competition",
named "Undang-undang Monopoli", was enacted on 5 * March 1999
and became effective from 5 * March 2000. It is one of the most
important business management laws of Indonesia. The objective of this
law is to regulate business activities by developing, teaching and
umpiring the "rules of the game", in other words providing legal
guarantees and equal opportunity for everyone participating in business
activities. The aim is also to prevent the centralisation of economic
power of certain individuals or groups.277 The stated goal of "UU
Monopoli" is the establishment of legal procedures and the provision of
equal protection to all entrepreneurs in an effort to create fair business
competition. 278

Shipping occupies an important role and a critically strategic
position

within

landscape

of Indonesian

development,

including

Indonesia's interest in the development of the quality of h u m a n life.
Thus shipping is under government authority, and its management is
also regulated under government control.279 shipping business is
2''6 The Law of the Republic of Indonesia No. 5 / 1999 on the Ban of Monopolistic
Practices and Unfair Business Competition hereafter called UU No, 5 / 1999 on
Monopoly.
277 Paragraph c. Law of the Republic of Indonesia, No. 5 / 1999, concerning the Ban
on Monopolistic Practices and Unfair Business Competition, Preamble, Considering. "
... that every person engaged in business in Indonesia must be in a fair and proper
competitive situation, so that it does not cause centralisation of economic power of
certain entrepreneurs, irrespective of contracts already made by the Republic of
Indonesia internationally ..."
278 Ibid., U U Monopoli, p a r t (c). P r e a m b l e .
279 UU No. 21 / 1992, Explanatory Note.
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conducted under the authority of government to guard against the risk
of monopolistic practices by some. Although the shipping business
involves taking great risks, it also provides ample opportunities to
increase business and gain profits. The government policy, since 1985,
of providing opportunities to all entrepreneurs to participate in the
development of domestic and foreign sea transportation h a s resulted in
a dramatic increase in the number of shipping companies.28o The
government's soft policy provision included Decree No. 4 of the
President of Republic of Indonesia Instruction (INPRES No. 4 / 1985).
The General Ocean, Mainland and Special Shipping Company is an
example of a foreign

shipping company representative or

agent

conducting regular shipping activities in Indonesia, and participating as
a member company in liner conferences.
By appointing a local representative, a foreign operator enjoys
several benefits from the Guidelines, including the right to operate in
and transit through internal waters without limitations of time and
frequency of such operations. Such operators are also not restricted by
loading and unloading limitations.281
The spectacular growth in sea transportation started in 1994,
when the government enacted PP No. 20 / 1 9 9 4 , which related to
"Investment Law". One attractive provision of PP No. 20 / 1994 allows
foreign companies to own u p to 9 5 % of the financial investment in an
Indonesian company, including those in the shipping sector and in
other businesses which underpin the shipping industry. The business
280 Abu Bakar, Kapal Penumpang Bisnis Menjanjikan [passenger vessel has a good
prospect in shipping business), Mingguan Ekonomi Maritim, No. 174, 4*^ edn, 1-7,
Jakarta, January 2002, p. 14 states: "... Dirjen Perhubungan Laut Tjuk Sukardiman,
mengungkapkan bahwa Ditjen Perhubungan Lut membuka kesempatan bagi
perusahaan pelayaran swasta untk terjun dalam bisnis angkutan laut. Selain
memberikan kesempatan, menurutnya prosedur pengoperasian kapal juga terbilang
sederhana..." ("...Tjuk Sukardiman, Director of the Directorate General of Sea
Communication, observed that this Directorate provided opportunities and simplified
procedures for private entrepreneurs to be involved in the shipping business.
281 Hany Hilliard, Marine Development Policy, Working Paper, National Seminar,
Jakarta, November, 2000, p.27.
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opportunities created during the past three decades have not yet
involved all of the population wanting to take part in the development of
various prospective economic sectors. Lack of fairness in business
practices may prove to be part of the reason for this. For example, the
entrepreneurs who have been close to the ruling elite were well-supplied
with facilities, providing them with an unfair advantage.282

Turning to Article 27, Section (2) and Article 33 of the 1945
Constitution of the Republic of Indonesia, Article 27 states that: "Every
citizen shall have the right to work, and to a living, and this applies for
all h u m a n beings". Article 33 states that:
•

"The economy shall be organised as a common endeavor,
based upon the principle of the family system;

•

"Those branches of production, which are important for the
State and that also affect the life of most people, shall be
controlled by the State; and

•

"Land and water as well as all natural riches contained therein
shall be controlled by the State and shall be made use of for
the people."

From this it is apparent that differences between State and
individual interests need to be considered properly. The reason for
government intervention in the arrangement of Indonesian shipping
businesses is to provide opportunities for all Indonesian citizens to gain
from business prospects. Government support of Indonesian shipping
business is regarded as essential in the realisation of an equitable
national economic order that takes into account the interest and needs
of all citizens as recommended by the 1945 Indonesian Constitution.

282 Mingguan Ekonomi Maritim (The Maritime Economic Weekly), No. 178, 4 * edn, 29
January-4 February, 2002, p,2.
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7.2.

Monopolistic Practices and Unfair Business Competition
It is important to clarify the meaning of monopolistic and unfair

business competition under the UU Monopoli. Several articles that
relate to shipping business, such as Articles 1, 2, 4, and 16, and also
other articles which are relevant to shipping activities, need to be
considered in this sub chapter. In Article 1, UU Monopoli states that:
•

"Monopoly is the total control of production or marketing of
certain goods or use of services by an entrepreneur or a group
of entrepreneurs;

•

"Monopolistic practices involve the centralisation of economic
power by one or more entrepreneurs causing the total control
of production or marketing of certain goods or services
resulting in an unfair business competition and can cause
damage to the public interest;

•

"The fixing of prices of goods and services results from the
obvious control of their market by the centralisation of
economic power; and

•

"Where

an

entrepreneur

does

not

have

any

significant

competitors in the relevant market, where the market share is
being controlled, then he is in a dominant position. This
results in advantages in financial capability and in the ability
to access suppliers and markets as well as to adapt to the
supply and demand of certain goods or services".
Under this law, an entrepreneur is "an individual person or a
company, in the form of legal or non-legal entity established and
domiciled or engaged in activities within the legal territory of the
Republic of Indonesia, conducting various kinds of business activities in
the economic
collectively".283

sector

through

283 Article 1, Section (5), UU Monopoli.

contracts,

both

individually

and
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The law requires that in conducting their production activities or
in the marketing of goods and services entrepreneurs m u s t not engage
in conduct that is unfair or act in a manner contradictory to the law or
so as to hamper business competition.284 Unfair business competition
could occur through agreement and conspiracy. Unfair

business

competition may also result from an agreement created by one or more
entrepreneurs to bind themselves with one or other entrepreneurs
under any names, either made in writing or verbally. The result of such
an agreement, where it proves to be made by a strong group, is power
by that group to control the market.285 Unfair business competition
could further occur through conspiracy in the form of cooperation
conducted by entrepreneurs acting together with the intention of
controlling the relevant market for the sole interest of the conspiring
entrepreneurs .286

7.3.

The Determination of Monopolistic

Practices and Unfair

Business Competition
Almost every country has different regulations to determine the
limitation of monopolistic practices and unfair business competition,
and several countries have decided that monopoly as such is illegal
business, for example, the American government through the "Sherman
Antitrust Act (1890)", a law designed to make illegal all trusts and other
combinations of business activities aimed to create monopolies in
restraint of interstate commerce.287 The United Kingdom, in emerging
from an economy in which monopolies were the prerogative of the
Crown, developed legal principles to limit acts in restraint of trade,
principles which Australia h a s inherited and continues to develop.^ss

284 Ibid., P a r a g r a p h (6).
285 Ibid., P a r a g r a p h (7).
286 Ibid., P a r a g r a p h (8).

287 Microsoft® Encarta® Encyclopedia 2002© 1993-2001 Microsoft Corporation.
288 Ibid.
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Under

the

UU

Monopoli

(Indonesia),

a

business

can

categorised as a controlled monopoly and as engaging in

be

unfair

business competition when the entrepreneur or group of entrepreneurs
own more than 75% (seventy five percent) of the market share of one
type of certain goods or services [Article 4, Point (2) related to Article
25].289 The provisions of PP No. 2 0 / 1 9 9 4 , regarding investment law, is
also used by foreign companies to invest in the shipping business
sector. The volume of foreign capital is not comparable with that of
domestic capitalisation. Accepting that foreign capital would dominate
this sector, the government completed this regulation with one provision
to protect domestic companies in contracts with foreign parties. Article
16 states that entrepreneurs are prohibited from making any contracts
that impose provisions that could bring about monopolistic practices
and / or unfair business competition involving other parties overseas.
Articles 1 to 4 and Article 16 of Monopolistic Practices and Unfair
Business Competition, place some businesses into the category of
Monopoly and Unfair Business. Close scrutiny of the Indonesian law on
monopoly makes it clear that in Indonesia a monopoly may be a legal
business activity, as long as that monopoly enjoys less than 7 5 % of
total market control.
7.4. The Ban on Monopolistic Practices and Unfair

Business

Competition with regard to Shipping Business in Indonesia
The preamble of the Indonesian Navigation Law states that
navigation h a s an important role and a strategic position in the
Republic. Navigation activities in Indonesia are not merely a tool for
transportation but also act as an integrative factor,

strengthening

289 Article 25, UU No. 5 / 1999, on Monopoly, Paragraph 2 states:
• "An entrepreneur or a group of entrepreneurs controls 50% (fifty percent) or
more of the market share on one type of goods or services; or
• Two or three entrepreneurs or groups of entrepreneurs control 75% (seventy
percent) or more of the market share on one type of goods or services."
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national defence. It is also an instrument of friendship between the
nations of the world.

The Indonesian government is creating a shipping industry in
Indonesia a s a field for the business activities for all Indonesian citizens
without discriminating between small, middle and large entrepreneurs
(Article 69). Some provisions particularly underpin the development of
small shipping businesses (Article 77). To realise the government's
purpose co-operation is needed between it and all entrepreneurs. In
fact, this realisation is causing some problems, as foreign companies
are favoured over domestic companies for their services. For example,
currently domestic shipping, particularly for export and import activity,
has the capacity to carry only 4.62% of the total cargo (as much as
365.530.938 tons). Furthermore, its capacity for domestic shipping is
only 55% of the total. The capacity of the national companies, with
respect to the domestic segment is similar.
As a result many foreign companies have taken on the unmet
domestic need. This situation has implications for other sectors such as
budget deficits in the national transportation sector. Due to the
limitation of capability of domestic ships to carry passengers or cargoes,
many domestic companies only act as representatives or agents of
foreign companies.29o
7.5. Implementation of the Indonesian Navigation Law, the Ban on
Monopolistic Practices, and the Law on Unfair

Business

Competition
To protect and facilitate the operation of domestic shipping
companies the Indonesian government h a s reformed a number of

290 M. Simare-mare., Peranan P.T. Bahtera Adhiguna Dalam Sistem Angkutan laut
nasional (The existence of the Bahtera Adhiguna Company in National shipping
transport networking), Working Paper, Direktorat Usaha P.T. Pelayaran Bahtera
Adhiguna (PERSERO), Jakarta, November 2001, pp. 1-2.
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regulations so as to cut red tape. For example, PP No. 82 / 1999 and
The Direction of Implementation for the Decision of Ministry with regard
to Telecommunication and Communication No. 33 / 2001 act to
minimise the n u m b e r of domestic companies collapsing. The collective
aim of such regulation changes is that the shipping business will
become fairer. 291

There are several provisions mentioned previously in the UU No.
21 / 1992, Articles 63 to 84 and in Article 73, which relate to domestic
sea transport. This Article states that only ships that fly the Indonesian
flag may be involved in domestic sea transport. However where there is
no injustice involved in the implementation of the provision mentioned
under point 1, the government has the authority to decide on the usage
of

foreign

vessels

in

certain

circumstances,

and

for

certain

requirements, including domestic carriage. The operation of foreign
vessels as intended in this part is by the Indonesian Corporate Body
(refer to Articles 69 and 70, Section (2).

Article 74 UU No. 21 / 1992 determines the arrangement of
domestic

sea

transport

and

route

systems. It provides for

the

management pattern of domestic sea transport and this includes the
integration of the various transport nodes so that national transport is
facilitated. One example of this is the complementing of liners and
regular routes with temporary route activities.
Article 78 of UU No. 21 / 1992, dealing with the Development of
Rural Sea Transportation (Small Shipping Business), states that the
objective of development for small shipping business is to enable the
important role of small shipping business to continue and also to form
part of the national shipping arrangement. The improvement of small
shipping business also aims at expanding opportunities in the field of

291 Ibid., p . 2 .
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business and jobs, developing h u m a n resources, and for fostering the
spirit of private enterprise in the shipping sector.
The third provision concerns the government's efforts to increase
opportunities for domestic shipping companies, such as in the interisland traffic of goods by an Indonesian flag-flying fleet. The fleet's
ownership and the fleet's crews must be Indonesian. Besides the
reformation of old regulations and the establishment of new regulation
and policy, the most important need is financial support to sustain the
on-going existence of national shipping companies.2^2
The

investigation

of obstacles

faced

by

domestic

shipping

companies was motivated by the current weakness in the bargaining
position of domestic shipping companies apropos foreign

shipping

companies. Several aspects emerged from a comparison of domestic and
foreign companies' efforts to increase their share of both the domestic
and international markets. Research shows that early 1989 was the
starting point of deregulation in the sea transportation sector. At this
point in time the total number of shipping companies was 512, and the
total n u m b e r of shipping support businesses was 194.

In 1999, the

total number of shipping companies increased dramatically to 1,624,
and the total number of shipping support businesses to 494. The
approximate increase was 196% in ten years or 19.6% a year.
Furthermore,

the total number

of national fleet units

has

increased to 8,002 since deregulation. From 1989 to 1999 there were
10,368 units, of which rural shipping or small shipping companies
comprised 29%. The fleet unit total is based on the numbers of fleet
units, and on the actual location of their operations in fulfilling the
needs of sea transport.2^3

292 Ibid.

293 Directorate General of Sea Communication, Communication Department, Sea
Transportation Policy Facing Navigation Globalisation Era in 2 p t century. Seminar of
Ocean and Fisheries, 2000, Jakarta, 2001, p.6.
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Statistical data for national business fleet development is shown
in Table 7.0.

Table 7.0: National Merchant Fleet Development in 1989 and 1999
Please see print copy for image

Source:

Directorate General of Sea Communication, Communication
Department, Sea Transportation Policy Facing Navigation
Globalisation Era in 21*' Century, Seminar of Ocean and
Fisheries, 2000, Jakarta, 2001, p.7.

This table indicates the rise in the number of national shipping
companies. However, this rise in the number of companies was not
followed by any improvement in the total number of national merchant
fleet units, nor in the carrying capacities of vessels. Such circumstances
affects the capacity of national shipping to gain an increased share of
both the national and overseas markets.
Information regarding the differences of cargo tonnages carried by
National and Foreign shipping companies from 1995 to 1998 can be
found in Tables 7.1, 7.2, 7.3, 7.4 and 7.5. These tables showed a
striking difference in capacity between domestic and foreign companies.

163

Table 7.1:

National Merchant Fleet Development Conditions in
1995
Please see print copy for image

Source: Directorate
General
of Sea
Communication,
Communication
Department, Sea Transportation Policy Facing Navigation Globalisation
Era in 21^* Century, Seminar of Ocean and Fisheries, 2000, Jakarta,
2001, p.8.

Table 7.2: Conditions in 1996
Please see print copy for image
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Please see print copy for image

Source: Directorate General of Sea Communication, Communication Department, Sea
Transportation Policy Facing Navigation Globalisation Era in 21** Centuiy,
Seminar of Ocean and Fisheries, 2000, Jakarta, 2001, p.8.

Table 7.3: Conditions in 1997
Please see print copy for image

Source: Directorate General of Sea Communication, Communication Department, Sea
Transportation Policy Facing Navigation Globalisation Era in 21^* Century,
Seminar of Ocean and Fisheries, 2000, Jakarta, 2001, p.8.

Table 7.4: Conditions in 1998
Please see print copy for image
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Please see print copy for image

Source: Directorate General of Sea Communication, Communication Department, Sea
Transportation Policy Facing Navigation Globalisation Era in 21st Century,
Seminar of Ocean and Fisheries, 2000, Jakarta, 2001, p.8.

The next table continues this illustration of the domestic shipping
companies' success in obtaining domestic segment market and overseas
market share. Based on data from the Directorate General of Sea
Communication,

Department

of

Telecommunication

and

Communication, in 1999, this table shows that the national vessel
capacity is largely in the hands of foreign companies, particularly in
export and import shipping. At the time of writing, this continues to
happen. Even though the capability of national fleets may have been
changed and improved, the percentage ratio is still quite similar to that
of 1999.
The following table shows the ratio of national and foreign
shipping companies expressed in terms of the total cargo capacity
carried by national and foreign vessels.
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Table 7.5: The Development of Cargo Shipping 1999
Please see print copy for image

Source: Directorate General of Sea Communication, Communication Department, Sea
Transportation Policy Facing Navigation Globalisation Era in 2lst Century,
Seminar of Ocean and Fisheries, 2000, Jakarta, 2001, p.8.

Tables 7.4 and 7.5 both show that cargo volume increased in a
steady manner from 1995 to 1996, with an average of 19% per year.
However,

in

1997

growth

slowed

down

dramatically

to

21%

(106,508,886 tons) of the total cargo number. This drop also occurred
in 1998 which was 2% down from 1997. Therefore, the total decrease
amounted to 23%. The monetary crisis of 1997 and its consequences,
may have contributed to this decrease. In 1999 cargo volume, and the
number

of national

shipping companies increased

approximately

32.41% from 1998.
In examining cargo totals that could be carried by foreign
companies, particularly for export and import activities, the data in
Table

7.6

shows

that

the

national

companies'

capability

is

approximately 5% more than that of foreign companies {16,080,989
/318, 6 7 8 , 4 0 0 = 1/19).
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In 1999 the national shipping companies could and should have
achieved 100% of the total amount of cargo volume available for
domestic shipping. Clearly, the provisions in UU No. 21 / 1992 Articles
73 to 80 require t h a t domestic cargo must be carried by ships which fly
the National Flag, and that foreign companies operating in Indonesian
territory m u s t be controlled by national companies. It is, however,
altogether different in practice. Several unfair business practices have
occurred with respect to the operation of foreign ships by domestic
companies. This h a s dampened the business climate needed for the
proper growth of national shipping.294
7.6. The Indonesian National Shipping Company (PELNI) Act of
Exemption from Monopolistic Practices and Unfair Business
Competition
The Indonesian National Shipping Company (PELNI) is one of the
prominent shipping companies in Indonesia. This is due to PELNI being
the leading national company since Indonesia gained independence in
1945. PELNI dominates the transport by sea of passengers and goods
by virtue of its economy price ticketing and lower costs. The company
provides essential transport services to isolated areas throughout all
Indonesian territories. Article 4, Point (2) provides that a business can
be categorised as a controlled monopoly and as being engaged in unfair
business

competition,

where

the

entrepreneur

or

groups

of

entrepreneurs own more than 75% (seventy five percent) of the market
share in that industry. However PELNI activities are exempted by the
Constitution.
7.7.

PELNI's Services
In accordance with the "Establishment Certificate of Company"

No. 3 1 , dated 30*^ October 1975, and registered in the Indonesian

^^'^ Ibid., p.8.
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Gazette No. 562 - 1976 as well as Indonesian Gazette Addition No. 60
dated 27th j ^ n e 1976, PELNI was recognised as a National Shipping
Company. As a State-owned enterprise, PELNI h a s an important duty,
among others, to provide a passenger and goods sea transportation
service at a cheaper price, and to include services to unprofitable areas,
where that area is isolated and no private company wants to service
those routes. More than 75% of domestic market demand (passengers
and cargoes) is dominated by PELNI. However, as already stated,
PELNI's business is not considered to fall under the category of
monopoly practice.
The PELNI mission provides a sea transportation service, which is
reliable for inter-island needs. The company also h a s the responsibility
to protect Indonesian territory as an integrated national unity, in order
to avoid separation in any aspects of its ideology, politics, economy,
social and cultural defence, or security. Furthermore, PELNI h a s the
responsibility to support a fair distribution of economic development in
the form of regular liner services as well as in providing pioneer sea
transportation. As a "Government Agency", it also has the obligation
and task of stabilising the sea transportation sector as directed by
government policy.
As a company, PELNI must itself pursue a policy to gain profit
from

business, yet as

a State-owned

enterprise, PELNI is

also

responsible for the provision of low-price services, and to service
isolated unprofitable areas ignored by private companies. PELNI m u s t
uphold

its

commitment

to

support

the

task

of

carrying

out

transmigration of the population masses from the island of Java to
other islands, including Sumatra and Kalimantan, and m u s t also be
involved in social missions, such as providing transportation for the
needs of the scouting movement.
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7.8.

An Overview and Comparison of Differing Opinions between
States

in

regard

to

Monopolistic

Practices

and

Unfair

Business Competition
The opinion of every country with regard to monopolistic practices
and unfair business competition is different. As mentioned in the
introduction, U.S.A. and the U.K., as well as Indonesia, all hold differing
opinions and attitudes towards monopolistic practices and

unfair

business competition.
In the early 19* century, after centuries of royal monopolistic
practices,

two

developments,

both

English

in

origin,

led

to

a

competitive-based economic order. A hostile attitude towards private
combinations in restraint of trade emerged through the development of
English Common Law. Private agreements of a monopolistic nature that
restrained free trade become increasingly unenforceable under the
common law. As a matter in fact, this common law hostility towards
monopoly was important in Great Britain and America. In the first half
of the 19* century, the expansion of production that followed the
industrial revolution, combined with ideas of the Scottish philosopher
and economist Adam Smith on private property, markets and the free
play of competition, became the dominant influences for shaping
economic life.
In the late 1 9 * century the tendencies inherent in a free market
economy order brought about new changes. In Great Britain, the United
States, and other industrial nations, giant business firms began to
emerge and dominate the economy. The modern corporation, with its
limited liability and immense financial power, began to emerge as the
dominant

form

of business

organisation.

The

tendency

towards

corporate control of manufacturing led to many attempts to create
combines, monopolies or trusts that could control an entire industry.
Eventually, the public outcry against such practices was great enough
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in the United States to lead Congress to pass the Sherman Antitrust Act
(1890), a law designed to make illegal all trusts and other combinations
that aimed to create monopolies in restraint of interstate commerce.
This attempt to make the pursuit of business monopoly illegal, using
the power of the state to force a bare minimum of competition in
industry and commerce, in fact only impeded the worst tendencies of
the market towards creating monopolies and restraining trade.
Further change came about because of technological advances
that enabled a handful of large firms to satisfy the demand in many
markets. The result was not complete monopoly but, rather,

an

economic order known as oligopoly, in which production is dominated
by a few firms. In the 1930s the growing harmony and unity of
economics

was

rudely

shattered

by the

publication

of

Edward

Chamberlin's Theory of Monopolistic Competition and J o a n Robinson's
Economics of Imperfect Competition in 1933, and then by the appearance
in 1936 of The General Theory of Employment,

Interest, and Money by

John Maynard Keynes.
Marxist-Leninism also contributed a theory of imperialism that
held that the consequence of the long-term tendency for the rate of
profit to fall led capitalists to form cartels and develop "monopoly
capitalism"295^ the most prominent feature of which was the integration
of financial and industrial capital. Accordingly, this new imperialist
stage of capitalism saw the acquisition of colonies, the division of the
world among the main European powers, and the ensuing conflicts
between them. The commodities produced by capitalism must possess
"use-value", otherwise they would not find buyers. They m u s t also have
exchange-value:

they

are

not

needed

for

the

capitalist's

own

consumption but are intended only for exchange for money. Thus
2^5 See <http: / /venus.spaceports.com/-theory/economy l.htm>: "Marx: had asserted
that the capitalist mode of production, though dominant, retained numerous vestiges
of pre-capitalist economic forms. Lenin extended this concept, stating that imperialism
could not exist without a broad base of pre-monopoly and even pre-capitalist economic
forms: the monopolies were destined to function alongside small-scale manufacture
and individual forms of capitalist production."
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capitalist production is essentially production for exchange and not for
needs. Competition drives inefficient capitalists into bankruptcy and
leads

to

concentration

and

monopolies.

Markets,

however,

are

constantly expanded and techniques of production and forms of
exchange are ceaselessly revolutionised.

The major difference between a monopoly firm and one in a
competitive industry is that the monopoly will have greater control over
the price it charges for its product, although this control is never
absolute. The monopoly firm t h u s

has more freedom

than

the

competitive firm to adjust price as well as production as it strives to
achieve a maximum profit.
From the viewpoint of society, a monopoly leads to effects that are
less desirable than those resulting from economic competition. In
general, a monopoly results in a smaller output of goods or services as
compared with competition, and also in prices that are often higher
than those in competitive industries. Another practice associated with
monopoly is price discrimination, which involves charging a different
price for the same goods or services to different segments of the same
market.
In more recent years, most governments have sought, through
competition measures, to prevent the outright emergence of private
monopolies in major industries by using the law, the courts, and
regulators to impose competitive conditions on firms in particular
industries. If competitive conditions are not possible - in the case of
natural monopolies - governments have either nationalised the industry
or regulated its profits so as to protect consumers.296

This explanation, together with some of the tables presented
above, provides an insight into how some monopolistic practices and
2^ Microsoft®, op. cit., 2002 Microsoft Corporation.
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unfair business competition still exist in Indonesia. Nevertheless, there
are differences between conditions in Indonesia and those pertaining in
the U.S.A. or the U. K., where monopolistic and imfair business
competition is strictly prohibited. However, in daily practice, there is
disagreement regarding the category and degree of violation of these
competition principles. For example, Microsoft's case was based on a n
assumption that the company carries out its monopolistic practices
within the computer industry, and the debate over this is still current at
this time.297

Indonesia needs to contemplate what would happen in its sea
transportation sector if its domestic companies could not compete with
foreign companies. The capability and capacity of domestic shipping
companies is not strong enough to allow the companies to effectively
compete as they are. There are several reasons which can be advanced
to explain this including:
•

The difficulties in obtaining financial support to increase the
total number of ships in the domestic fleet is indicative of
Indonesia's general lack of ability to dominate the market. One
problem of particular note is the tendency of shippers to
choose terms of trade which are beneficial neither to the
domestic shipping business nor to domestic entrepreneurs;
and

•

Whilst the growth of businesses that underpins

shipping

activities is improving overall, the increased deregulation of
business h a s brought about a decrease in the size of the
individual companies participating. This size decrease further
weakens the domestic shipping company sector.
This analysis is divided into three categories: aspects of finance,
government policy, and entrepreneurial attitude.

297 Stan J. Liebowitz and Stephen E. Margolis, Winners, Losers and Microsoft.
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7.9.

Financial Aspects

The shipping business is included in the category of extremely big
business due to its need for high financial expertise, technology, h u m a n
resources, experience, exposure to high risk, and the slow time involved
in obtaining profit. It is not easy to compete with foreign companies. For
these reasons significant financial support is needed, especially when
there are complicating matters such as:298
•

At present, the shipping business (particularly in Indonesia)
may not yet be considered in the category of a profitable
businesses.

Without

such

categorisation,

shipping

businesses cannot get financial credit from banks, as banks
do not want to endure high risks, particularly in regard to
the repayment of credit.299 in special circumstances, a bank
would provide credit u p to a debt equity ratio of 65:35. This
means

that

the debtor company must have funds

or

resources of at least 35% of the total amount of the asset
borrowed for;
•

Generally however the value of collateral m u s t be 50% of the
total amount of loan; and

•

Generally, the interest is comparable with other high risk
loans.

From an examination of the above points, it is clear that in the
case of a shipping company debtor loan provisions are quite onerous.
Due to such financial limitations, the domestic company h a s little
capability to enlarge and improve its fleet as well as replace old ships
with new ships to keep u p with the needs of consumers. Because of its
difficult and weak bargaining position the domestic companies are
disadvantaged

in

competing

with

foreign

companies,

as

foreign

companies have good ships, provide good services, have high volume
298 Directorate General of Sea Communication, op. cit., p. 10.
299 Ibid.
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capacity, m o d e m technology, operate at high speeds and the ships'
turn-around periods are shorter than those of domestic ships. The
conditions provided by foreign ships bring many benefits for the users
of the services: greater security, greater punctuality, effectiveness and
efficiency.

7.10. Government Policy on Shipping Taxation Rates
The government's objective in the formulation of several of its
maritime policies is to assist domestic entrepreneurs in respect of their
business development. There is though a risk of side effects with these
policies, and this risk usually emerges in most business activities.
However, the government also makes an effort to minimise such risks
and takes upon itself the responsibility to ensure that the businesses
run sinoothly. For example, government policy permits a lower rate of
taxation for national shipping companies in respect of import duty, take
over duty, sale tax for ships' spare parts, sale tax of ports, docking, and
income tax on imports. Besides that, the government also provides a
reduction in income tax for particular corporate bodies, reducing it to
1.2%

for domestic companies and 2.64% for foreign

companies.

Through the enactment of UU No. 34 / 2000, all shipping companies,
as well as all registered owners of water vessel, can avail themselves of
the tax concessions based on this amendment.
7.11. The Practice of Quasi-Chartering of Foreign Ships
The practices of foreign ship operators also influence the position
of domestic companies. This well-intentioned policy of the government
towards foreign ship operators h a s almost always been subverted to
gain personal benefit and personal profit.

The deregulation and the

debureaucratisation of the sea transport sector h a s in fact had some
negative effects. One example of this is relates to the chartering of
ships, an area in which more flexibility was provided for by means of
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the practice of ^quasi-chartering". This practice refers to the chartering
of vessels based on a trusteeship agreement between the domestic
company a n d a foreign company. This practice occurred frequently
between 1988 and 2001.3oo

The increased u s e of quasi-charter agreements is d u e to the
government losing its power to control and inspect the activities of
private companies. According to M. Simare-mare's opinion, t h e quasichartering of ships occurs because the government h a s failed in its
official duty to inspect a n d examine the documents relating to the
operation of foreign ships in Indonesia (PPKA). In fact, t h e official
government h a s no authority and is prohibited from investigating such
legal documents. The official government agent merely receipts the
documents, a n d takes no action in determining or confirming their
accuracy through taking action such a s physical inspection a n d
examination of ships and their related usage. In everyday practice, the
domestic company is a sleeping partner of the foreign company. By this
means the foreign company would gain the repayment of the partner's
fee.301

Moreover, the practice of quasi-chartering ships is a source of
monopolistic and unfair business competition by the foreign companies
in Indonesia. In fact, the practice of quasi-chartering ships is almost a s
unfair as the operation of the ships by the foreign company itself. There
is, beyond the tabled information provided above, no reliable recent
data to identify shipping operators engaged in this practice. The foreign
companies operating their ships in Indonesia have been provided with
this business opportunity a t a low cost. It is therefore possible for them
to dominate market demand for those routes where they sail.^os

300 M. S i m a r e - m a r e , Pengoperasian k a p a l Asing Di Indonesia (The operation of foreign
shipping c o m p a n i e s in Indonesia), D i r e k t u r U s a h a P.T. Adhiguna, 2 0 0 2 , p.2.
301 Ibid., p.4.
302 Ibid.
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It is clearly obvious that the nature of the operation of foreign
ships h a s created numerous problems for domestic companies. Among
these problems the negative effects caused by the practice of quasichartering by foreign shippers seem to loom quite large. Unfortunately
is appears to be difficult to gather accurate data related to the actual
number of ships belonging to national companies.
7.12. Conclusion
The implementation of the law governing monopolistic practices
and unfair business competition h a s been enabled via the Law of the
Republic of Indonesia Number 5 Year 1999, which is concerned with
"Bans on Monopolistic Practices and Unfair Business Competition"
named Undang-undang Monopoli (UU Monopoli). The government, in
producing suitable new polices and regulations h a s given strong
consideration to the significance of any negative impact of those
regulations and policies. It remains debatable whether, when compared
with the Microsoft case, the foreign shipping companies have in fact
implemented

monopolistic practices, and have engaged in

unfair

business competition in Indonesia.^^^
It is where the foreign shippers' operation and domination of local
and overseas markets h a s resulted in the practice of quasi-chartering,
and where the domestic companies lack the ability to provide services
as efficiently and as effectively as foreign companies that business
competition could be categorised as monopolistic and unfair. The
Indonesian government and local entrepreneurs have not created these
uncompetitive conditions by themselves alone - the unfair business
practices of foreign

shippers have also greatly contributed.

The

Indonesian Government must be objective and discerning in the
evaluation of the situation given that the monopolistic practices and
303 As noted by economists Stan J. Liebowitz and Stephen E. Margolis in the case of
Microsoft, where good products replaced bad ones within a short response time, the
category of monopolistic practice was ruled to be inappropriate.
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unfair business competition does in fact exist. In the daily activities
conducted by foreign shipping companies there h a s been monopolistic
and unfair business competition in, for example, the under-cutting of
prices already determined by the government.
The Government m u s t explore the financial situation in greater
detail

in

order

to

improve

and

assist

domestic

entrepreneurs,

particularly the small entrepreneur, to obtain the requisite funding. One
of the best solutions is legal enforcement which would avoid a negative
reputation for the Indonesian Government, as well as
international trust, especially in the shipping business sector.

procuring
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CHAPTER EIGHT
SALVAGE, SEARCH AND RESCUE
8.0.

Introduction
Indonesia is conscious that as an archipelagic^o^ country and also

as a member of the international community^os^ it could not shirk its
responsibility regarding the rescue of people in danger at sea, and the
protection of the marine environment from any action that could result
in damage. As well, Indonesia's territorial waters have a high level of sea
problems, due to their geographical condition.
This chapter will discuss concerns regarding the Indonesian
government's attitude to the management of salvage, search and rescue.
Also, this chapter will provide an overview of the implementation of the
intemational

convention

in

domestic

law.

Salvage

management,

particularly, will be illustrated by examples of salvage taken from the
appropriate literature.
Salvage, search and rescue regulations constitute an integral part
of the law of the sea, including that pertaining to shipping activities.^os
304 Article 46 of UNCLOS states:
• "Archipelagic State" means a state constituted wholly by one or more archipelagos
and may include other islands; and
• Archipelago" means a group of islands, including parts of islands, interconnecting
waters and other natural features which are so closely interrelated that such islands,
waters and other natural features form an intrinsic geographical, economic, and
political entity, or which historically have been regarded as such.
305 The Indonesian Search and Rescue Unit has existed since 1950 when Indonesia
enlisted as a member of the Intemational Civil Aviation Organisation (ICAO) with the
purpose of handling aviation accidents. In 1960 Indonesia was listed as a member of
the Inter-government Maritime Consultative Organisation (IMCO), later
known as the Intemational Maritime Organisation (IMO). See
<http://www.ri.go.id/produk uu/isi/pp2000/nollsd20-2000/nol2-2000.htm>
(accessed 8 * J a n 2003).
306 In Article 1, Section (a) of the Intemational Convention on Salvage 1989, 'Salvage
operation' "means any activity undertaken to assist vessels or any other property in
danger in navigable waters or any other waters whatsoever" and the Introduction to
the Intemational Convention on Maritime Search and Rescue 1979, adopted at a
Conference in Hamburg, was aimed at developing an intemational SAR plan, so that,
no matter where an accident occurs, the rescue of persons in distress at sea will be
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As IS known, these three activities are related to the rescuing of
passengers as well as property.so? There is reflected in this a sense of
humanity and a sense of belonging that is the motivation for this
provision of assistance to people and property in distress at sea,
whenever ships sink or are wrecked.

Salvage, search and rescue operations are initiated when there is
an accident to a ship at sea, such as collisions resulting in the breaking
u p of the ship, the sinking of the ship, and the loss, injury or even the
death of passengers. Fundamental factors involved in these events
include both predictable and unpredictable conditions. One predictable
condition is when a ship is overloaded or on fire, such as for instance
the accident suffered by the Tampomas II in Laut Masalembo in
Indonesian territorial seas in J a n u a r y 1980.3°^

In contrast, unpredictable conditions are based on h u m a n and
instrument error and the force of nature {force majeur) such a s massive
storms. In general it can be assumed that salvage; search and rescue
operations are activities intended to render assistance to people or
properties endangered by conditions in the sea. However, in practice
there

are

other

considerations

operating^o^

and

the

successful

completion of such operations is often difficult to achieve.

coordinated by a SAR organisation and, when necessary, by co-operation between
neighbouring SAR organisations.
307 See 'Sea Rescue', Microsoft® Encarta® Encyclopedia 2002.
308 Tenggelamnya kapal Tampomas II (Tampomas II tragedy'), Tempo Magazine, 7^
February 1980, pp. 10-13. The cause of Tampomas II tragedy' is complicated. The
Minister of Communication of Republic of Indonesia at that time, Rusmin Nuiyadin,
spoke of there being no irregularity in the condition of the engine-room. The causal
factor was located on the car deck where a range cargo was located, including cars
and motorcycles, were parked. Because of strong waves the ship's movements became
extreme and moved all the cars and motorcycles. And then he said that the fire might
have emerged from friction caused by the scraping between one and another of the
cars and motorcycles. "The fire could not be detected from the safety room, because
the Tampomas II had not completed installation of its fire alarm and fire detection
systems", said Hamzah Wishardi, Deck Officer III, who had escaped from this great
disaster.
309 D.A. Butier and W.D. Duncan, Eds, Maritime Law In Australia, Legal Books,
Redfem, 1992, p.244.
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Such difficulties arise because there are many factors involved.
Among these are the place and time of the accident in relation to the
State's jurisdiction, h u m a n resources (expertise), and the

financial

capacity for such operations. Rowena LomasneySio noted

further

difficulties in the successful mounting of salvage, search and rescue in
a paper on the formation of rescue coordination centres. These
difficulties include language differences, communication problems, and
absence of assigned rescue coordination centres in designated search
the lack of capacity for some

and rescue regions, and

rescue

coordination centres to respond in a timely and appropriate manner.
8.1.

UNCLOS Interpretation
Article 98 of UNCLOS determines that the duty of rendering

assistance is a primary one, as long as it can be done without causing
danger to the ship, crew or the passengers. Although all three activities
are similar duties, the implementation is quite different in practice.
Search and rescue are duties which must be executed immediately to
provide assistance when the master of a ship discovers danger to the
ship at sea. However, the action in salvage is not the same. A salvor
provides assistance in order to remove goods or substances from the
sea

including

environment,

materials
based

on

that
an

could

cause

agreement

harm

which

to the

includes

marine
economic

consideration.311 Search and rescue (SAR) tends to be more prone to
humanitarian values, which are clarified in Article 98 of UNCLOS.
Article 98 which states:

310 Rowena Lomasney, Maritime Safety and SAR in the Indian Ocean Region: An
Australian Perspective, Wollongong P a p e r s on Maritime Policy No. 6, 1998, p p . 9 3 - 9 9 .

311 Article 7, Annulment and Modification of Contracts, Intemational Convention on
Salvage, 1989, states:
"A contract or any terms thereof may be annulled or modified if:
(a) The contract has been entered into under undue influence or the influence of
danger and its terms are inequitable; or
(b) The payment under the contract is in an excessive degree too large or too small for
the service actually rendered."
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•

"Every state shall require the master of a ship ... insofar as he can
do so without any serious danger to the ship, crew or passengers
to render assistance to any person found in danger of being lost
in the sea;

•

"To proceed with all possible speed towards the rescue of a person
or persons in distress, so far as such action may reasonably be
expected of him if informed of their need of assistance;

•

"After a collision, to render assistance to the other ship, its crew
and passengers, where possible, and to inform the other ship of
the name of his own ship, its port of registry and the nearest port
at which it will call; and

•

Every coastal state shall promote the establishment, operation
and maintenance of an adequate and effective search and rescue
service regarding safety on and over the sea and,
circumstances
arrangements

so

require,

cooperate

with

by

way

of

mutual

neighbouring

states

where
regional

for

this

purpose."
UNCLOS does not provide any further major reference to the topic
of search and rescue. However some articles of UNCLOS do refer
obliquely to the implementation of search and rescue. An illustration of
this is in Article 94, Paragraph 4, point c, which states:
The master, officers and, to the appropriate extent, the crew
m u s t be fully conversant with and are required to observe
the application of international regulations concerning the
safety of life at sea, the prevention of collisions, the
prevention, reduction and control of marine pollution, and
the maintenance of communications by radio.
Although there is no direct order to render assistance to people in
distress at sea, the above statement in fact a direction for masters and
crews to provide for the safety of life at sea.
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One area in which maritime law differs from other categories of
law is the area of salvage.3i2 white has stated "the origin of the salvage
cause of action lies in the mist of maritime law supported by statutes,
some of which give effect to various intemational conventions".313 Lord
Roche, based on his observations in Admiralty

Commissioners

v.

Valverda (OwnersP^'^, stated "The law of salvage as administered by the
Court of Admiralty is a maritime law derived from ancient and various
sources and developed and built up by decisions of the Courf.^is White
has proposed that "salvage service is that service carried out to provide
and render rescue, or which contributes to the ultimate safety of a
vessel, apparel, cargo or wreck...".3i6 white, a QC, included in this
definition the lives of persons belonging to the vessel when in danger at
sea, or in tidal waters or on the shore of sea or tidal waters. The salvage
service is voluntarily and not in the performance of any legal or official
duty or merely in the interest of self-preservation, and must be a
success.317 The salvor, the person who renders the service, becomes
entitled to remuneration termed the salvage reward. Therefore, the word
"salvage" can refer to the salvage service or to the reward for such
service, depending on its context.^is

8.2.

International Convention on Salvage, 1989
In respect of the opinion expressed by White and Roche, it is

necessary

to

look

through

the

1989

International

Convention

concerning salvage. Article 1, Section (a). Article 6 and Article 12 point 1
clarify the meaning and the purpose of the term salvage. Article 1,
Section (a) defines "salvage operation" as any act or activity undertaken
to assist a vessel or any other property in danger in navigable waters or
312 Butler and Duncan, op. cit, p.241.
313 M.W.D. White, Ed., Australian Maritime Law, Bond University School of Law, The
Federation Press, 1991, p. 198.
314 Admiralty Commissioners
315 White, op. cit., p . 199.

v. Valverda (Owners) [1938] AC 173, p p . 2 0 2 - 2 0 3 .

316 I b i d .

317 Fisher v. The Oceanic Grandeur
318 White, loc cit.

(1972) 1 2 7 CLR 3 1 2 .
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in any other waters whatsoever. Article 6 of the Salvage Convention
determined this convention applies to any salvage operation, except to
the extent that the contract provides. The master has the authority to
conclude contracts for salvage operation on behalf of the vessel's owner,
and it is the master, or vessel's owner, who h a s the authority to
conclude such contracts on behalf of the owner of any property on
board. Nothing in this Article affects the application of Article 7 to
prevent or minimise damage to the environment. Furthermore Article 12
point 1 states that salvage operations that have had a useful result
should obtain j u s t reward or payment for actions carried out.

Thus it does not matter what the form of accident is or where the
accident happened when maritime rescue and salvage are concerned.
This is illustrated in point 2 of Article 98 of UNCLOS, where it is stated
that: "Every coastal state shall promote the establishment, operation
and maintenance of an adequate and effective search and rescue service
regarding safety on and over the sea." Therefore, Indonesia as a coastal
state, h a s a responsibility and obligation to develop SAR even though
not every country h a s yet implemented strict adherence to intemational
salvage, search and rescue agreements. Both intemational conventions
provide guidance on rescue procedures.3i9

8.3.

The Indonesian Salvage Regulation
As noted in the introduction, the UU No. 21 / 1992 is regarded as

an umbrella regulation that covers sea transportation arrangements,
319 The 1979 Search and Rescue Convention Revision states that the 1979 SAR
Convention imposed considerable obligations on parties - such as the setting up of the
shore installations required. As a result the Convention was not ratified by as many
countries as had been the case with some other treaties. Equally importantiy, many of
the world's coastal states had not accepted the Convention and the obligations it
imposed. It was generally agreed that one reason for the small number of acceptances
and the slow pace of implementation was the problems with the SAR Convention itself
and that these could best be overcome by amending the Convention. See Lomasney,
op. cit., p.93: "Unfortunately... at present, there are 131 signatories to the Safety of
Life at Sea (SOLAS) Convention and only 54 to the Maritime Search and Rescue
Convention."
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including those of salvage, search and rescue. Salvage in Article 19 of
UU No. 21 / 1992 is defined as coming into force in circumstances
where the salvage operation would be effected

on the ship, its

structure32o or its cargoes if disaster has occurred, and in all other
circumstances such as where other salvage tasks are undertaken
underwater,32i

that

fulfill

technical

requirements

appropriate

to

navigation safety.

In addition, Govemment

Decree No. 81

/

2000

regarding

Navigation, named PP No. 81 / 2000, provides for the conduct of
salvage activity. Other regulations which still exist that provide for
salvage operation are found in KUHD and Ship Ordonantie 1935. Under
the PP No. 81 / 2000, Article 42 states: "Salvage and other works
involving underwater activities may be carried out by salvors a n d / o r
other companies involved in underwater activities. In order to execute
salvage activities, technical requirements must be fulfilled including job
method, completeness of appropriate equipment, and skill qualification
of the labour force. Provisions dealing with technical requirements,
inspection, and co-operation shall be arranged by Ministerial Decree."
The Ministry shall conduct the inspection of salvage and other
works

involving

underwater

activities.

In

certain

circumstances,

domestic salvage and other works involving a n underwater company
can be done cooperatively with other domestic and foreign companies.
These provisions in relation to salvage companies make their
authorisation and procedure clear, establishing rights and obligations.
The most important of these are Articles 44 and 45 that are concerned
with the Vho, what and how' of establishing and operating a salvage
company. Article 44 states that a company operating a salvage business
320 From Article 19 it appears that salvage operations include the removal of parts of
the skeletal structure of the ship.
321 Articles 17 and 18 of UU No. 21 / 1992 provide for other works undertaken
underwater.
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a n d / o r other underwater works could be established as an Indonesian
legal entity, a Perseroan Terbatas (P.T.), which could be a limited
liability

company,

a

state-owned

enterprise,

a

local-govemment

enterprise, or a cooperative, and could be operated under a business
licence provided for the period of time for which the company is in
operation.

In order to possess salvage equipment, or to have the ability to
operate it, the company m u s t have experts with proper qualifications in
the planning and operation of salvage a n d / o r other works involving
underwater activities, and m u s t also have diving expertise.322 The
company

must

possess

a

company

establishment

certificate,

a

certificate of company domicile, and a Basic Tax Obligation Number,
Nomor Pajak Wajib Pajak (NPWP).323
As required by Articles 42 and 45 of PP No. 8 1 / 2 0 0 0 , the
implementation of salvage activities shall be based on a Ministerial
Decree, in this case the Minister of Communication. The Ministerial
Decree No. 2 3 / 1 9 9 0 on Licensing Provision of Salvage Company (KM.
No. 23) determines several provisions as procedural guidelines for the
establishment of a company, as well as covering guidelines for the
owner/s and cooperatives. From some 22 subjects covered by these
provisions, some are matters of substance, and are t h u s explained this
chapter in more detail. They are: the types of salvage companies;
activities; and joint operations.
The salvage joint venture company is obliged to have among its
operating equipment the following essentials: a towing fleet; a floating
crane for salvage; and a boat complete with crane facilities for working
underwater. Before the salvage company carries out operations it h a s a
duty

to

obtain

an

operation

permit

from

322 Article 4 5 of PP No. 8 1 / 2 0 0 0 .

323 N for number, P for basic, W for obligation and P for tax.

the

Department

of
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Telecommunication and Communication, needed as an authorisation.324
Every single document permit is valid for j u s t one project from the
beginning until completion.

Because the salvage operation not only focuses on business but
has elements of a rescue mission as well, the company is obliged to
report its activities to the govemment not more than 24 hours after the
company starts sending its equipment to the location where the salvage
operation would be performed.325

In the case where the ship flies the Indonesian flag, a salvage
operation could be executed by the owners of the ship itself, and not by
salvage companies, after the order for the operation h a s been issued by
the government.326 in fact, joint operations between a national company
and a foreign company for salvage, or for other works involving
underwater activities, may occur where the national company h a s not
yet the capability to undertake such operations itself.327 Such joint
operations may be carried out where the govemment h a s issued a
document ordering the operation. Joint operations may be temporary,
that is, operational for one activity at one time only. In this case the
foreign company h a s the responsibility to transfer the technology to the
national company, in accordance with prevailing regulation. Foreign
companies have an obligation to employ local employees and labourers
and local equipment as well, alongside foreign employees. The period of
time for such a joint operation is at least one year, and may be for as
long as a maximum of five years for any kind of salvage operation or
other underwater work.

324 KM 23 / 1990, Point h states: "The duty for authorisation is in the form of an
official document, named S.P.K, issued by the Department of Telecommunication and
Communication."
325 Ibid., point i.

326 ibid,^ point j .
327 Ibid., point m.
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The required programming and planning for implementation of
transfer of technology includes management operations as well as the
transfer of knowledge and skill from the foreign to the national
company. The programming and planning m u s t be explained clearly in
the agreement of joint operation.328 The foreign companies are also
obliged to u s e local equipment and domestic employees beside foreign
employees and equipment.
The phase of joint operations is only valid for one year and any
national company is allowed to enter joint operations with a foreign
company. In order to obtain the temporary joint operation approval,
several requirements need to be met by the foreign company, including
job contracts, joint operation contract, completeness and clarity of the
foreign company's data, a list of the number of foreign employees and
their qualifications employed in the company, as well as a complete
inventory of the equipment to be used.
The regulations of UU No. 21 / 1992, the Govemment Decree No.
81 / 2000 and the Ministerial Decree No. KM 23 do not address the
subject of salvage itself, and are directed only at salvage companies
themselves. Although these are all new regulations, some are unclear,
such as Articles 17 and 18 UU No. 2 1 / 1 9 9 2 regarding the structure of
ships and other works underwater. Thus, to fully present information
on salvage practices, this chapter will also provide an overview of the
regulation of salvage under the Indonesian Commercial Code.
8.4. Salvage,

Wreck

and

Finding

of

Properties

under

the

Indonesian Commercial Code (KUHD).
The basic provisions for salvage activities in the Indonesian
Commercial Code (KUHD) are the Transitional Provision as stated in

328 Ibid., p o i n t m, 2.
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Article 13 of UUNo. 21 / 1992, and Article 50 of PP No. 8 1 / 2 0 0 0 , which
states:
Upon the enforcement of this regulation, all regulations in a
lower hierarchical position to UU No. 21 / 1992 and PP No.
81 / 2000 and other provisions regulating or pertaining to
salvage, wreck and other works concerning underwater
shall remain in force as long as they are not contradictory
or have not yet been amended by the new regulation based
on this law.
Furthermore, Articles 545 to 568 regulate salvage, wreck and
finding of property from the wreckage of a ship. The obligation and
responsibility of the master of the ship is regulated in Articles 545 to
547. Article 545 states: "The master of the ship shall have the authority
to provide the salvage order for his or her crew to enter or not to enter a
ship when engaged in rendering assistance to people or property in
danger." Article 546 states that in a dangerous situation, the salvor may
only be engaged in salvage operations by command from the master of
the ship. In the case where the master of the ship a n d / o r the owner of
other property remain on board when the ship is in danger of sinking,
the handover of property from the salvor to the master of the ship or the
owner of other property must be carried out as soon as possible, as
required by Article 547.
In addition, the master of the ship and / or the owner of property
are obliged to provide a reward for salvage. Article 560, regarding the
rights of the salvor, states that the rendering of assistance to ships in
distress includes rescuing of cargoes and of passengers, and creates an
obligation to pay a reward to the salvor, which reward may not exceed
the salved value of the vessel and other property.329
In respect of the substances mentioned in the examination of the
fifth Article above, the KUHD provision on substances is closer to the
provision in the International Convention on Salvage 1989. Examples
329 Article 5 6 2 .
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regarding substances are found in Article 10 point 1, and in Article 13
point 3. Ariiicle 10 point 1 of the Salvage Convention states: "Every
master is bound, so far as he can do so without serious danger to his
vessel and person thereon, to render assistance to any person in danger
of being lost at sea." Furthermore Article 13 point 3 states: "The
rewards, exclusive of any interest and recoverable legal costs that may
be payable thereon, shall not exceed the salved value of the vessel and
other property."

8.5.

SAR and Humanitarian Sensibilities
The starting point of SAR is a universal humanitarian declaration.

As mentioned in the introductory part of this chapter, search and
rescue are duties concerned with a humanitarian mission. This is
accommodated by Article 98 of UNCLOS Section 2, which states:
Every coastal state shall promote the establishment,
operation and maintenance of an adequate and effective
search and rescue service regarding safety on and over the
sea and, where circumstances so require, by way of mutual
regional arrangements cooperate with neighboring states for
this purpose.
More attention has been paid to the terms and definitions in
Chapter 1 of the Amendments for the Intemational Convention on
Maritime Search and Rescue 1979, where it was determined with regard
to "search and rescue service" that:
The performance of distress monitoring, communication,
coordination and search and rescue functions include
provision of medical advice, initial medical assistance, or
medical evacuation, through the use of public and private
resources including cooperating aircraft, vessels and other
craft and installations.330

330 See <http://www.imo.org/Conventions/contents.asp7topic_ id=257&doc id=647>
(accessed 1»' February 2003).
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The current circumstance, which involves rendering assistance to
people in distress at sea, cannot be separated from its historical
background and the occurrence of past events. Previously, the existence
of the Intemational Convention on Maritime Search and Rescue, 1979,
itself created a statutory obligation for ships to support vessels in
distress, enshrining notions that are foimd both in customary tradition
and in intemational treaties such as (SOLAS) 1974. However, there was
no intemational system covering search and rescue operations until the
adoption of the SAR Convention. In some areas, there were wellestablished organisations that were able to provide assistance promptly
and efficiently, whereas in other areas there was nothing at all.^^i

As Indonesia is an archipelagic country with close neighbouring
countries such as Singapore, Malaysia, the Philippines and Thailand
which are also bordered

by sea^^^, Indonesia h a s a

significant

responsibility to develop its Search and Rescue system. In addition, the
Indonesian government is a party to certain intemational conventions
including the International Convention relating to navigation safety and
aviation safety. It has also approved the Intemational Convention for
the Safety of Life at Sea 1974, and implemented it by means of the
Indonesian Presidential Decree No. 6 5 / 1 9 8 0 dated 19* December 1980
and UNCLOS 1982 through the Indonesian Presidential Decree No.
17/1985 dated 31^* December 1985. As reflected in its being a party to
both International Conventions Indonesia has no reason for not being
involved in SAR activities. The Indonesian govemment took part in
these Conventions in consideration of Indonesia's own interests, and
the need to be involved in a form of intemational participation with
regard to search and rescue of people who are in distress at sea.3^3

331 International Convention o n Maritime S e a r c h a n d Rescue, 1979, a n Introduction,
p a r a g r a p h two.

332 Vivian L. Forbes, "Indonesia's Maritime Boundaries", A Malaysian Institute of
Maritime Affairs Monograph, 1995, p . l .
333 The Indonesian SAR Organisation was established officially for the first time in
1968 by the Ministerial Decree of Department of Telecommunication and
Communication of Republic of Indonesia.
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8.6.

The Indonesian SAR Regulation

The humanitarian activities that are carried out in Indonesia are
founded

on the PANCASILA334, particularly on point two, where

declaration is made conceming a "just and civilised humanity". Besides
that, search and rescue activities as recommended by UNCLOS and
several International Conventions. The Indonesian govemment h a s
enacted these intemational conventions, such enactment being found in
the Indonesian Navigation Law No. 2 1 / 1 9 9 2 (UU No. 21/1992), Articles
89 to 94 Chapter X which acts as an umbrella regulation.
These provisions are divided into categories. Articles 89 to 92 deal
with the responsibilities and obligations of the ship's master and crew,
and Articles 93 and 94 deal with the responsibilities of the govemment
and institutions. Furthermore Article 89 determines the responsibility of
the master of a ship and any of the ship's personnel to not only render
assistance for search and rescue, but to report officially any maritime
accidents or navigation hazards.
Under Article 90 the master of the ship and any lighthouse
personnel are able to undertake search and rescue activities as part of a
general responsibility to render assistance to people or ships in distress
on the sea. Under Section (1) the master of the ship or anyone else
involved in a collision with another ship h a s the duty to render
assistance to all passengers and crew of the ship involved in that
collision.
Article 9 1 , Section (1) requires the master of the ship or a ship's
captain to report all maritime conditions that might make for unsafe
navigation. A report on such conditions m u s t be addressed to the
334 PANCASILA as state philosophy provides for five inseparable and fundamental
principles which are:
1. Belief in the One Supreme God; 2. J u s t and civilised humanity; 3. The unity of
Indonesia; 4. Democracy through deliberation and consensus among representatives;
and 5. Social justice for all the people of Indonesia.
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official authority closest to the location of the dangerous condition
within Indonesia's territorial waters. Section (2) states that the master
of the ship is obliged to report to the official or master of the port
appointed to overcome any hazard to ships and their crew and
passengers at sea. That official is the one who is nearest to the hazard
that occurred within Indonesian jurisdiction.
Article 93 requires that any relevant official government appointee
has the authority to investigate the cause of the accident, and is able to
make

decisive

conclusions.

Under

Article

94,

Section

(1),

the

government h a s the obligation and responsibility to carry out search
and rescue activities for everyone involved in marine incidents that
occur within the jurisdiction of Indonesia's territorial waters. Section (2)
extends this obligation to any legal entity that operates a ship or
aircraft.
8.7.

National SAR Board
SAR activities in Indonesia are exercised through two institutions.

One is a government institution and the other is private. The National
Search and Rescue Agency of the Ministry of Communication of
Indonesia,

the

governmental
International

Badan

SAR Nasional

organisation,
Airport.

The

(BASARNAS)

located

at

Jakarta

Rescue

Coordinator's

is a

national

Soekamo/Hatta
functions

are

administered from Bandung in West Java.^^s
BASARNAS is the one official institution that performs

the

function of a Maritime Rescue Coordination Centre (MRCC) for internal
Indonesian regions, and was established in 1971.^36 The Navy and the
Maritime Police support the operations of the govemment institution
Badan SAR Nasional (BASARNAS). As described in the SAR Convention,
335The
Indonesian
SAR
History,
see
<http://www.basamas.go.id/basamas/sejarah.htm>. (accessed 20 Sep 2002).
336 SAR Tugas Kemanusiaan, an overview of BASARNAS, Report Paper, 2000, p . l .
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the

major

aim

of this

convention

is to define

the

roles

and

responsibilities, and to maximise the capability to render assistance in
respect of search and rescue.337 Because the BASARNAS operational
system is administered by an ad hoc organisation, it does not have the
power to manage any precarious hazard or accident by itself.
The Indonesian Government is aware that as an archipelagic
country, it does not have any choice but to engage in every activity and
to sign, accept or ratify the appropriate intemational conventions,
particularly those related to sea worthiness. Indonesia is, as well, a
member of the Intemational Civil Aviation Organisation (ICAO).338
Indonesia as a member of International Maritime Organisation
(IMO) h a s enacted the Intemational Convention on Maritime Search and
Rescue 1979, through KEPPRES no. 2 0 / 1 9 8 4 , and h a s enacted the
International Convention for the Safety of Life at Sea (SOLAS) 1974,
through KEPPRES339 no. 6 5 / 1 9 8 6 dated 9 * September 1986, the
International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW), 1978, through KEPPRES no. 10/
980 the Protocol to SOLAS 1978, by KEPPRES no. 6 5 / 1 9 8 0 , dated 19*
December

1980, and

also the

Convention

on

the

Intemational

Regulation for Preventing Collisions at Sea (COLREG) 1972.

As recommended by SAR convention the govemment h a s sought
to develop an Intemational SAR plan, so it should not matter where an
accident occurs, the rescue of a person in distress at sea will be
coordinated by a SAR organisation, and when necessary, by cooperation
between neighbouring SAR organisations. Therefore, the Indonesian
337 Terms and Definitions, Chapter I, Amendments to the Intemational Convention on
Maritime Search and Rescue, 27ti» April 1979.
338 Sejarah SAR Nasional, <http:/ /www.basamas. Go.id/basamas/seiarah.htm>.
(accessed 20 Sep 2002). In 1950 Indonesia became a member of the Intemational Civil
Aviation Organisation, and as an Intemational Convention member the Indonesian
govemment established the Indonesian Aviation Council based on the no. 5/1955
Govemment Decree.
339 KEPPRES is Keputusan Presiden, and it means the Indonesian Presidential Decree.
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government,

through

the

Department

of

Communication,

has

established SAR coordination with some neighbouring countries, such
as Malaysia (MALINDO), Singapore (INDOPURA), Australia (AUSINDO)
and with the USA (USINDO).
Indonesia holds bilateral search and rescue exercises, such as the
one held with Singapore in July 2002.340 The National Search and
Rescue Agency of Indonesia joined the Civil Aviation Authority of
Singapore for sea rescue exercises 130 kilometres west of Singapore.
More than one hundred personnel from both countries took part and
the operation also involved aircraft and ships from the air forces and
navies of both countries.
Indonesia is also one of four target countries of the PEER
program, a collaborative initiative of ADPC, USAID/OFDA, and the
Miami-Dade Fire Rescue's Disaster Preparedness and Response Bureau,
which was started in October 1998. The main purpose of the program is
to develop and strengthen the search and rescue training capabilities in
Asia at regional, sub-regional and national levels. This is the

first

initiative of its kind that will impart skills and enhance expertise to
provide effective and coordinated on-scene management of rescue and
medical response needs of target countries that also include India,
Nepal as well as the Philippines.
8.8.

A Brief Overview of BASARNAS
The core duties of BASARNAS involve developing, coordinating

and controlling SAR potential in accordance with SAR activities. The
implementation of SAR activities include searching for people and goods
in peril at sea, facing dangerous conditions during navigation or
aviation, and the rendering of assistance in other accident cases that
are appropriate to the intemational SAR regulation.
340 <http: / /www.asia.news.vahoo.com/020725/5/singaporel4164.html>.
15 Sep 2002)

(accessed
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The vision and mission of SAR Indonesia include:
Vision:

To be successful in SAR operations, no matter what the time
or place with promptness and efficiency.

Mission: Implementation of SAR operations with effective and efficient
results,

through

taking

maximum

action

as

well

as

conscripting those with the potential to help SAR.
The

establishment

of BASARNAS's organisational

structure

including its organisation and job descriptions, and the SAR Office
structure3'H, is based on the Ministry of Telecommunication
Communication

Decree KEP MEN HUB342 No. KM

and

80-81/1998.

Together with SAR management, six SAR Coordination Offices and 17
Sub-Coordination Offices support BASARNAS. The locations of the six
SAR Coordination Offices are in Jakarta, Surabaya, Ujung Pandang,
Biak, Medan and Denpasar. The establishment of these six SC offices in
their respective locations takes into consideration regionalisation (or
decentralisation), capital cities, and the sufficiency of available facilities
and their condition. The six SAR coordination offices are categorised as
SAR office

type A. Because

of Indonesia's

unique

geographical

conditions BASARNAS has established several sub-coordination offices
in some Indonesian regions as SAR office type B (the Regional SAR
office).

The objectives of SAR Regional Offices include, among others, the
development of coordination centres in each region, and to facilitate the
implementation SAR. The total number of SAR Regional Offices is 17
and they are divided into three groups. They are group A for the West
Indonesian region including the island of Java, group B for the Central
Indonesian region including Sumatra, Borneo and Bali, and group C
haindles SAR matters in the East Indonesian region.
341 Sejarah SAR Nasional, op. cit., p.4.
342 KEP.MEN.HUB: Keputusan Menteri Perhubungan Republik Indonesia can be
translated as Ministry of Telecommunication and Communication Decree.
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8.9.

SAR Operations
The success of SAR operations results fi-om several factors

including the workforce, human and technical capability and the
infrastructure that has been drawn from govemment institutions, other
SAR organisations, and those resources in the community with SAR
potential. Bearing in mind that BASARNAS is an ad-hoc institution, to
sustain its operations it has needed to establish SAR networking with
other institutions including the govemment, private organisations, the
SAR community, and the Army. As mentioned in the explanation above
relating to SAR regional offices, BASARNAS also has the authority to
appoint and arrange SAR Mission Coordination (SMC) for any particular
operation. The Director of BASARNAS occupies the role of SAR
coordinator.
8.10. Organisational Structure of BASARAS
SC

SMC

SRU

Land Search
Rescue Unit

Marine Search
Rescue Unit

Air Search
Rescue Unit

Note: SC denotes SAR Coordinator
SMC denotes SAR Mission Coordinator
RSU denotes SAR Unit

8.11. The Process of Appointing the Search Mission Coordinator
Each District/Region that has an office of SAR follows the next process:
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8.12. SAR Communication System
Indonesia's search and rescue communication system uses the
Global Maritime Distress and Safety System (GMDSS).^'^^ xhis is a new
satellite system of radio communication facilities used in the remote
sensing of any accident at sea. The GMDSS features the ability to
transmit such gathered data and thus provide secure and reliable
communication for shipping worldwide, and the provision of failsafe and
largely automated distress messaging as weU.^-^

This system is a

343 <http://www.irbs.com/bowditch/pdf/chapt28.pdf>. (accessed 19 Sep 2002)
3'*'' Lomasney, op. dt., p. 94.
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replacement of a previous system (see chapter IV SOLAS 1974) named
the "Morse Code" under titled Radiotelegraphy and Radiotelephony.
Morse Code was phased out 1999 when the GMDSS became effective.3^5
The GMDSS was adopted into Chapter IV of SOLAS 1988.
This Chapter recommended that the amendment enter into force
on 1st F e b m a i y 1992 and with a phase-in period to 1^ Febmaiy 1999.
By that date Morse Code became invalid. All passenger ships and all
cargo ships of 300 gross tonnage and upwards on intemational voyages
are now required to c a n y equipment designed to improve the chances of
rescue following an accident, including satellite emergency position
indicating radio beacons (EPIRBs) and search and rescue transponders
(SARTs) for the location of the ship or survival craft.
Modem technology radio communication systems central to Indonesia
As

recommended

by

the

SOLAS

Convention

(1988),

the

implementation of GMDSS became effective from l^t February 19993^6^
and all signatory countries were required to have implemented the
GMDSS by that date. As a signed country the Indonesian govemment
introduced the GMDSS comparatively recently, and the Indonesian
government's effort to bring in the implementation of GMDSS has been
through the provision of appropriate training in the Academy or in the
Navigation School. The training is particularly addressed to Indonesian
navigation officers.347

Furthermore, the Convention requires that the fitting of all
passenger ships and all cargo ships of 300 gross tonnage and upward
on intemational voyages m u s t include GMDSS equipment, which is
designed to detect the position of any ship at sea. In response to the
345 Chapter IV - Radio communications. Solas Convention 1974, amendment.
3'*^ Lomasney, loc. cit.
347 See <http:/ /www.pii.or.id/mii/mii051 /teksimulasilaut.html>. (accessed 15 Sep
2002) and Teknologi Simulasi untuk Pelatihan Pelaut (Simulation of technology for
Seaman Training), Insinyur Indonesia, teknologi maritime, 2000, p.3.

199

provision as stated in chapter IV SOLAS

1988, the

Indonesian

govemment h a s given priority to the provision of GMDSS to some of
Indonesia's merchant and passengers

fleets

such as the

private

company ships, which have now all been completely fitted with GMDSS.
Meanwhile, the utilisation of GMDSS facilities for PELNI348 a n d Navy
ships is still under consideration.349

8.13. Communication Networks
The communication network that h a s been implemented and
developed by BASARNAS is divided into four functions,

and

all

functions are linked to each other. The four functions are an early
remote-sensing network, a coordinating network, a command

and

restraint network, and the administration and logistic development
network.
The BASARNAS h a s implemented a satellite

remote-sensing

network to support its activities with regard to the detection of any
disaster situation including aviation, navigation and other accidents.
This system h a s a high response capability, delivering with speed and
accuracy all the information that it receives. The early remote-sensing
network

could

be used

for network

coordination

in respect of

administration and logistic development as well. ICAO (for aviation
disasters)

and

IMO (for navigation

accidents)

are

the

reference

regulations for the practice of BASARNAS activities.
The

application

of the early remote-sensing instrument

is

conducted by Air Traffic Service (ATS) for aviation disasters and by radio
coastal stations for accidents at sea. Other instruments used by the
BASARNAS in responding to dangerous situations include the Local
Unit Terminal for emergency signal detection, the ELT (Emergency
348 Capt. A. Suhada, P.T. PELNI, telephone interview, 30*^ September 2002.
349 S. Prasetyo Widy, the Indonesian Navy Major, interview, 20*^' September 2002.
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Locator Transmitters) and the EPIRB (Emergency Position Indicating
Radio Beacon). The radio, telex, telephone, AFTN and other such
equipment are tools used by BASARNAS to support its practice. The
purpose of the coordination network is to estabfish intemal and
external coordination. Internal coordination is achieved by BASARNAS
with the SAR Office, while external coordination is between BASARNAS
and national private organisations, the SAR Regional Office,

and

bilateral or intemational SAR organisations.
When more t h a n one resources coordination centre receives an
initial distress alert, a single centre is then nominated to act as
coordinator for the particular incident. Therefore, the command and
restraint

network

is

necessary

to

establish

which

particular

coordination centre is nominated for each specific event, and which
centres are restrained from acting as coordination centres for that
event.
The establishment of SAR regional offices includes administration
systems and logistics development - essential factors in the success of
SAR activities as a whole, particularly in isolated areas.
Several equipment and network systems are used by BASARNAS
including

the

(Cosmicheskaya

SAR

Satellite

System

(COSPAS-SARSAT),

COSPAS

Systyena Poiska Avariynych Sudov) and

SARSAT

(Search and Rescue Satellite - Aided Tracking). These are intemational
satellite systems that are used for detection and determination of
distress locations. Since 1991 the Indonesian BASARNAS organisation,
as a ground segment provider operating ground stations in two
locations in J a k a r t a and Ambon, h a s occupied a position as a member
of the COSPAS-SARSAT distress warning satellite system instrument.
Other instruments are VSAT (Very Small Aperture Terminal), SAROIMS
(SAR

Operational

Information

Communication Instrument.

Management

System)

and

Radio
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8.14. Flow-Chart Illustrating Remote-Sensing Network System
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8.15. Several Obstacles Faced by BASARNAS
BASARNAS is currently facing a number of obstacles to effectively
carrying out its activities in handling navigation or aviation accidents or
other mishaps. These include:
•

The weakness of BASARNAS in coordinating and managing the
SAR potential for search and rescue activities;

•

The lack of necessary or appropriate tools that need to be used,
inadequate and insufficiently reliable communication facilities as
well as the lack of human resources with SAR capability and
knowledge, and a lack of other infrastructure requirements,
particularly in SAR regional offices;
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•

The limitation of the national budget and of the receipt of foreign
aid for SAR development; and

•

The high degree of mobilisation of people and cargoes as a result
of the modemisation of shipping transportation h a s brought
about a growth in risk.

8.16. Examples of Incidents involving SAR Activities in Indonesia
Two examples will be provided in this section as an illustration of
the conditions under which SAR activities operate in Indonesia.
Tampomas II
One of the worst examples of SAR operations is the Tampomas II
ship accident in 1980.350 f h e ship, Tampomas

II, one of the great

passenger ships of Indonesia, was sunk at Masalembo in Indonesian
territorial waters. Before the Tampomas H became a passenger ship in
Indonesia it was a merchant ship operating under a German company
in Germany. This tragic event cannot be left out of the history of SAR
operations in Indonesia, where it h a s come to be regarded as a 'national
tragedy' that h a s brought the greatest misfortune to victims in the loss
of both lives and property. The sinking of the Tampomas

II could be

seen as a stern warning to the Indonesian govemment, particularly in
respect of SAR development.
The tragedy occurred because of several factors which included
the

condition

of the

ship,

inadequate

human

resources,

legal

enforcement problems, and adverse natural conditions.^si Because the
SAR operation did not run smoothly the number of victims was larger^^^
than might otherwise have been the case. The Director of National SAR
350 "Forty Hours of HeU at the Sea", Tempo Magazine, 7^ February 1981, p. 13.
351 Ibid.

352 Indarto. Dono. Marshal., T h e subject of SAR", Tempo Magazine, 7^ February 1981,
p.l4.
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Indonesia recognised that the rendering of assistance in the search and
rescue operation ran too slowly.353

In fact the Rescue Coordination Two Office at J u a n d a Surabaya
Airport received a call for assistance from the security for sea and
coastal unit at Tanjung Perak Surabaya Sea Port on 2 6 * J a n u a r y at
11.55 hours. But the SAR flight (Nomad) only took off at 13.50 hours,
four h o u r s after the accident was reported. By that time the

Tampomas

II had already been on fire for seventeen hours. The second SAR flight
took off at 18.12 hours and returned at 21.20 hours because it was
unsuccessful in finding the location of the accident, which was 200
miles from Surabaya. Finding the location was quite difficult because of
the terrible weather. Besides this the telecommunication system was
not working properly. The Director of BASARNAS, Marshal Dono
Indarto, became aware that increase in the number of victims was due
to a n u m b e r of reasons, including:
•

Almost none of the crew knew how to use the ship's safety
equipment properly;

•

Limited SAR knowledge; and

•

Limited number and variety of SAR tools, such as the lack of
a SAR helicopter, and the ineffective

telecommunication

system.
KMP Gurita
KMP^^"^ Gurita,

an

inter-island,

province-border

crossing

passenger and cargo ship, was sunk at Weh Island near Sabang, Aceh
Province, in Indonesian territorial waters on 1 9 * J a n u a r y 1996. The
location was four miles away from the vessel's destination which was
the port of Sabang. The sinking ship foundered in a deep hole on the
bottom of the seafloor, at a depth of 384 metres. This accident resulted
353 Ibid.
354 KMP Stands for a ship that crosses intemal Indonesian borders.
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in the loss or damage of more than 22 tons of cargo as well as the
disappearance of 133 people, and the loss of the lives of 53 passengers,
including the captain of the ship.355 The underlying factors of the
sinking of KMP Gurita include:
•

The extreme marine conditions, including enormous waves;
and

•

The overloading of the ship with passengers and cargo.

Rescue and recovery operations were quite difficult because:
•

The accident took place in a very complex area of deep seas
and specific hazards; and

•

The Indonesian Government had insufficient experience in
rescue and recovery operations, and in the removal of
shipwrecks.

The barrier to rendering assistance to the people in distress in the
Gurita's

case

was

the

location

of

Gurita's

sinking,

creating

complications. Also, due to the 384 metre depth salvage was not
possible. Taking into account all of the circumstances and response
capacity it was almost impossible to save all the passengers and cargo
involved in that accident.356
8.17. People Saved, Lost at Sea, Injured and Dead in Navigation
Accidents
The next statistical data is illustrate the results of navigation
accidents handled by BASARNAS.

355 See Article: "People disappointed by Ministry of Telecommunication and
Communication", Haryanto Dhanutirto, in Harian Merdeka, 26*^ January 1996, p . l .
356 According to Koeswanto Tanto, Naval Officer, a diver's ability is currently only to
the depth of 150 metres, Harian Pelita, 2^^ February 1996, p . l .
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Table 8.0:

Recapitulation of Occurrences resulting from Navigation
Accidents 1993/1994 until 1998/1999
Please see print copy for image

(Source: BASARNAS, 1999)

The Indonesian government must learn from the two examples
mentioned above and further develop and enhance the BASARNAS
organisations,
operational

including

systems.

their

equipment,

human

BASARNAS organisations

resources

need

to be

and
more

independent so that BASARNAS can manage SAR cases without waiting
on the

provision

of support

equipment

from

other

people

and

organisations. Unfortunately, although 16 years have passed since the
Tampomas accident occurred, BASARNAS h a s still not yet changed its
system of operations, nor h a s it improved nor even completed its
essential equipment inventory.
8.18. Conclusion
Salvage, search and rescue involve activities that are inseparable
from other activities of the shipping industry. In the event of people
suffering

distress

at

sea

when

their

ship

sinks

there

is

no

discrimination, particularly by SAR, in rendering assistance to them.
Sometimes however, because of reasons such as technical capacity,
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political barriers to communication, and untoward natural conditions,
salvage, search and rescue operations are not implemented properly.
UNCLOS 1982 Article 98 determines a duty to render assistance. The
SOLAS convention details the means whereby Indonesia, as
archipelagic

country

with

unique

geographical

conditions

an

where

shipping plays a significant part in supporting economic development,
national unity, defence, security and transportation, can fulfill her
national interest and intemational obligations in terms of salvage,
search and rescue at sea. Salvage and SAR operations are of special
interest to government and private organisations that are concerned
with navigation. Indonesia has created BASARNAS, a semi-government
organisation, to conduct all matters regarding salvage and SAR.
The BASARNAS authority is limited particularly for coordination
and management of SAR potential, because its activities still depend on
several other private organisations to support its needs. Therefore, u p to
the present, BASARNAS is still facing problems and obstacles in the
conduct

and

management

of its

activities

and

responsibilities.

Communication equipment is for example limited, the quality and
quantity of h u m a n resources is inadequate, and other infrastructure
and budgets are not adequate to cover all SAR operations. As a member
of IMO (1958) and ICAO (1950) the Indonesian govemment h a s ratified
some international conventions, established networking, and extended
joint operations with some countries such as Australia, USA, Singapore,
Philippines and Malaysia in an effort to overcome potential dangers
relating to people in distress at sea. However, in the implementation of
conventions

the

Indonesian

government

has

faced

numerous

impediments.

The Indonesian govemment, together with private organisations,
is continuously making efforts to respond to all international convention
requirements related to SAR operations by providing

appropriate

equipment and knowledge. However, because of the domestic situation
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on the one hand, and the more advanced technology and knowledge of
developed countries on the other hand, Indonesia is unable to fulfill all
the

requirements

implementation
Watchkeeping

of

of

intemational

Standardisation,

(STCW)

for

conventions,
Training,

Indonesian

shipmen.

such

as

Certification
The

the
and

Indonesian

government needs to consider more carefully the need for prioritisation
of its development of SAR operations, including budgets, SAR training,
equipping and joint operations. The two examples mentioned in this
chapter, the Tampomas

and Gurita accidents, are illustrations of

weaknesses in Indonesia's SAR operations.
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CHAPTER NINE
SHIP OWNERS' RESPONSIBILITIES, COMPENSATION AND DISPUTE
SETTLEMENT AND DEVELOPMENTS IN SHIP OWNERS' LIABILITY
TO OTHER NATIONS AND THE REGION
9.0.

Introduction
Whilst Indonesia h a s never adopted the Hague Rules

1924

directly, core elements exist in KUHD provisions that cover situations
where there is a contract for the carriage of goods by sea. This is
because

the

Dutch-East

Indies

Govemment

incorporated

these

elements in their colonial law "Wetbook van Koophandel", which in turn
was enacted by the Indonesian Govemment in the Indonesian law
known as KUHD.357 in so doing, it has placed itself into a stream of
antecedencts that derives from the development of European, British
and US law. It is thus appropriate to examine here the general state of
law internationally, and the specific situation in Indonesia and other
countries.
In certain circumstances and under certain conditions

the

exposure of commercial ship owners to full legal liability for losses in a
maritime venture have been lessened by a wholly statutory scheme of
liability that is discrete from voluntary contractual regimes of liability,
which are enforceable only by agreement.^^s This statutory limitation
35^ These Dutch and Indonesian laws are discussed in greater detail on page 20 of this
thesis.
358 Subekti, Hukum Perjanjian, Hubungan Antara Perikatan dan Perjanjian (The
Connection between the Agreement and the Binding Regulation), Intermasa, Jakarta,
1985, states on p . l that in his opinion: "An agreement can be divided into two
categories - the first category is 'a promise' and the second is an 'agreement'". The
promise is created in a circumstance where one party or person has given an
undertaking to another party or person to do something. The result of this
circumstance creating a promise is an 'agreement'." He goes on to say: "The contract is
a legal link that binds two or more persons or parties, and bestows on all parties the
right to complain if any other party has not fulfilled an obligation under that contract.
The contract is an agreement that creates a condition or situation where a person or
persons have agreed to do something for another person or persons. The form of
contract may be a series of words that form an agreement to do something that the
contracted party has the capacity to do, in which case all rights and obligations under
the contract must be fulfilled. The source of the enforcement of a contract is the law."
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h a s , over time, abridged the natural rights of justice for poUtical
reasons. The policy behind this is to protect the

trade-carrying

commercial ship owner from financial ruin where his vessel causes
damage that h a s injured property and persons afloat or a port or a
shore installation.359

This chapter addresses issues relating to the ship owner's
responsibility to provide compensation in dispute settlements under the
KUHD, and, as a comparison, highlights laws used by other countries
with regard to dispute settlement processes governing the responsibility
and compensation requirements of ship owners.
9.1.

General History
Charles Haddon-Cave has traced the origins of the principle of

limitation of liability back to the maritime law of the Middle Ages and to
the contract of command or partnership, used

by 14*^ century

Mediterranean ship owners and merchants.^eo Under these contracts
the liability of the ship owner for contracts entered into by his agent
with third parties was limited to the value of the res ship. In Roman law
the wrongdoer, whether ex delicto or ex contractu (that is, arising from
tort or arising from contract), was liable in solidum - to make full
compensation.
Hugo Grotius, the founding father of intemational law, 361 writing
in 1625, shows that the principle of limitation of liability existed in his
day and had prevailed for a long time. Grotius suggested that the
359 Peter King, "Limitation of LiabiUty", in White, QC, MWD, Ed., 'Austrahan Maritime
Law', 1991, The Federation Press: Sydney, p.233.
3^° Charles Haddon-Cave, QC, Passengers Carried by Sea Limitation Against Passenger
Claims: Medieval, Unbreakable and Unconscionable, Part II - the Work of the CMI,
p.235,
<http://www.comitemaritime.Org/singapore2/conference37/passengers/limitations.p
df> (accessed 2 0 * Mar 2002).
361 Hademi Suganami, "Grotius and Intemational Equality", in Hedley BuU, Benedict
Kingsbury and Adam Roberts (Eds), Hugo Grotius and Intemational Relations, Oxford
University Press, 1990, p. 1990.
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normal rule of Roman law had not been followed in Holland because it
was both "inequitable and injurious to the interests of trade'. In the
17th century limitation provisions sprouted u p throughout continental
Europe, and are to be found in the Statutes of Hamburg of 1603, the
Hanseatic Ordinances of 1614 and 1644, the Maritime Code of Sweden
1667, and the Marine Ordinance of Louis XIV in 1681, which codified
maritime law in France, and was used as the model in the Netherlands,
Venice, Spain and Prussia.362

The first English limitation statute was passed in

1734,363

appearing to mirror Continental legislation. It was the case of Boucher v.
Lawson 1733 that made the English act. In that case a ship owner was
found liable, without limit, for the loss of a cargo of gold coins that had
been stolen by the master of his ship.364 The ship owner was let off on a
technicality on appeal. This case resulted in a great deal of protesting
by ship owners outside Parliament. They were worried about the
implications for themselves, as well as annoyed that their competitors
on the Continent already had the advantage of limitation. Parliament
was quickly pressurised into passing the Responsibility of Ship Owners
Act 1733. The preamble to the Act states that the intention of the
statute is to "...to promote the increase of the number of ships and
vessels, and to prevent any discouragement to merchants and others
from being interested and concerned therein ... which will necessarily
tend to the prejudice of the trade and navigation of this kingdom."
The scope of limitation was increased over the next century by the
Acts of 1786 and 1816, but it was not until the Merchant Shipping Act
362 Haddon-Cave, loc. cit.
363 7 Geo 2, c.15.
364 Benny P. J u d e and S.A.Benny, "Shipping Law - Clash of the Convention", in The
Historical Development of Limitation of Liability, states; "This Act allowed a ship owner
to limit his liability in respect of theft by the master or crew to the value of the ship
and her freight. This right was extended in 1786 to cover the consequences of ... any
act, matter or thing or damage or forfeiture, done or occasioned, or incurred by the
said master or mariners or any of them without the privity and knowledge of such
owner or owners..." See <http: / /www.lawgazette.com.sg/2000-3 /focus3.hfam>
(accessed 23^^^ Feb 2003).
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of 1854 that ship owners were entitled to limit their liabiHty for loss of
life a n d personal injury. This came about after Lord Campbell's Act
1846 which gave dependants the right to sue for loss of life, and applied
not only to the burgeoning railways but also applied to loss of life at
sea. The 1854 legislation extended the protection to foreign owned
vessels and deemed a value to the ship in personal injury cases.365 One
MP reported in Hansard during the debates on this statute argued that
unless the ship owner's right to limit was extended nobody would be
able safely to immigrate to Australia because no prudent men would
own vessels.366 The merchant Shipping Act 1894367 codified the law of
limitation in terms substantially the same as the statues of 1854 and
1862.

9.2.

International Developments in the Limitation of Ship Owners'
Liability
The

most

significant

international

development

in

the

development of limitation to ship owner's liability was the 'Hague Rules'
of 1924,368 which were written by the institution known as the Comite
Maritime International (CMI). The CMI is the international body of
national maritime law associations (MLAs). MLAs are

themselves

comprised mostly of practising maritime lawyers and these lawyers
represent ship owner interests, cargo insurance interests, or both. MLA
Executive Committees are made u p of jurists from among the top

365 King, op. cit., p.234.
366 Haddon-Cave, op. cit., see note 2 above.
367 58 Vict, C.60.
368 Wiwoho Soedjono, Perkembangan Hukum Transportasi serta Pengaruh dari
Konvensi - Konvensi Intemational (The Development of Transportation Law and the
Influence of the Intemational Convention), Liberty, Yogyakarta, Cetakan Pertama, 1988,
p.3: "The Hague Rules 1924 consists of 16 chapters. Chapters I to Chapter VIII deal
with sea transportation that is protected by the bill of lading, the ship owner's
responsibility and the limitation of that responsibility. Chapter IX determines the gold
value of currency recognised for legitimate payment and Chapter X to Chapter XVI
state the countries that recognise these Hague Rules in their national laws, as well as
prescribing the manner of announcing ratification and the procedure for amendment.
The Indonesian Govemment in Article 517c of KUHD provides an extension to the
Hague Rules in Indonesian regulation, particularly in the regulation of goods entering
Indonesia."
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maritime lawyers, together with the participation of academics and
govemment and industry representatives. These are the rules agreed
among the MLAs of the world to define ship owner responsibility and
liabilities and were adopted into law by most nations.
The rules have since been modified slightly in 1968369 and in
1979370 into what is now known as the 'Hague-Visby Rules' b u t the
fundamentals, that being its application to sea carriage between tackleto-tackle, have not changed since its inception. Two attempts to extend
applicability beyond the traditional 'tackle-to-tackle' scope failed due to
insufficient support: first in 1978 when the 'Hamburg Rules'37i were
introduced to extend the scope of ship operators' responsibility from
tackle-to-tackle to port-to-port, and again in 1980 when the United
Nations proposed the door-to-door UN Convention on Intemational
Multimodal Transport of Goods.372 Thus, the initiative to propose an
updated regime to replace the now antiquated Hague-Visby Rules fell
back to into the CMI's court.
In 1996 the United Nations Commission on International Trade
Law [UNCITRAL],373 called attention to the fact that "existing national
laws and international conventions left significant gaps regarding
issues, such as the functioning of the bill of lading and sea waybill, the
relation of those transport documents to the rights and obligations
369 Visby Amendment to Hague Convention, see
<http://www.comitemaritime.org/ratific/brus/bruidx.html> (accessed 21^' Feb 2003).
3™ Ibid., the SDR Protocol.
^"^^ In 1978 the United Nations held a Convention on the Carriage of Goods by Sea to
modernise ocean carriage liability laws. At this Convention, cargo owners worldwide
supported the repeal of the "nautical fault" defence and an increase in ship owners'
liability. As a result of that Convention, the Hamburg Rules were drafted. One of the
principal changes made by the Hamburg Rules was to repeal the nautical fault
defence. In addition, the Hamburg Rules more than doubled the ship owners'
limitation of liability under COGSA. The Hamburg Rules did not come into force as an
intemational treaty until 1 November 1992, after being ratified by 20 nations,
<http:/ /www.senate.gov/~commerce/hearings/042 laug.pdf> (accessed Nov 2002).
372 United Nations Convention on Intemational Multimodal Transport of Goods
(Geneva, 24 May 1980), see Tony Young, "Issues of Transport Law: CIFFA
Commentary on the CMI Singapore Conference",
<www.ciffa.com/currentissues/currentissues transportlaw singapore.html> (accessed
20'^' Nov 2002.
3''3 See <http: / /www.uncitral.or^/> (accessed 2 0 * Nov 2002).
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between seller and buyer of the goods, and to the legal position of the
entities that provide financing to a party to a contract of carriage", and
called upon the CMI to address these concerns. In attempting to
address them, the CMI's attention would unavoidably turn toward the
existing reality of multimodal contracts of carriage involving a sea leg, of
which there are neither sui generis

intemational conventions nor

national laws governing them.
Yet, the object of the CMI, as stated in its constitution, is the
"unification of maritime law in all its aspects." Unfortunately, the reality
today is that maritime law covers only one aspect of multimodal or
intermodal carriage. Sea transport can no longer be

considered

independently of other modes, namely rail and truck, by virtue of
containerisation. Also a part of a multimodal contract of carriage today
may even involve carriage by air.
9.3.

Impact of USA 'Cogsa* Statute
Contemporaneously with the CMI's project, shipper interests in

the United States, through the Senate Surface Transport and Merchant
Marine Sub-committee, also embarked upon a project to modernise
their 1936 Carriage of Goods by Sea Act [Cogsa],374 their own version of
the Hague Rules.375 By 1998, the US had already come u p with an
initial draft of a multimodal 'Cogsa' bill with dramatic changes and
ominous implications for the transportation industry as well as for the
maritime laws of countries trading with the US.
The CMI was spurred into action by the US initiative. To
discourage the US from going forth with its own unilateral regime and
to respond to the call by the UN, the CMI formed an International
Working Group in 1998 to study the issues of transport law, followed by
374 See <http://www.cargoIaw.com/cogsa.html> (accessed 2 0 * Nov 2002), see also
Wiwoho Soedjono, Perkembangan Hukum Transportasi serta Pengaruh dari Konvensi Konvensi Intemational (The Development of Transportation Law and the Influence of the
Intemational Convention), Liberty, Yogyakarta, Cetakan Pertama, 1988.
375 Young, loc. cit.
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the formation of an Intemational Sub-Committee in 1999 that would
include four NGOs from the industry side: the Intemational Chamber of
Commerce (ICC), the Intemational Chamber of Shipping (ICS), the
International Union of Marine Insurance (lUMI) and the Intemational
Federation of Freight Forwarding Associations (FIATA).
The terms of reference of the Intemational Sub Committee were
simple and straightforward:
To consider in what areas of transport law, not at present governed by
intemationed liability regimes, greater intemational uniformity may be
achieved; to prepare the outline of an instrument designed to bring about
uniformity of transport law; and thereafter to draft provisions to be
incorporated in the proposed instrument including those relating to
liability.

In today's context, the challenge of unifying maritime law means
to succeed where the UN had failed in 1980 and to come u p with a
comprehensive international convention on multimodal transport within
the framework of an electronic commerce environment that would be
ratified and adopted into law by a majority of nations. UNCITRAL would
not want the CMI to propose any draft convention that did not have
unanimous industry support, lest it met with opposition and failed once
again.
CMI's International Working Group devised a draft

"Outline

Instrument" in the a u t u m n of 2000 that would be similar to the US
Senate Cogsa bill of 1999. The co-drafter of the Outline Instrument was
also the chief drafter of the Senate Cogsa bill. Unless any proposed
intemational convention h a s US support at UNCITRAL it will not
succeed. The Outline Instrument, therefore, takes into account many of
the provisions proposed in the US Cogsa bill, notably: application
inbound and outbound, door-to-door scope at a uniform Hague-Visby
liability limitation, definition of a "performing carrier" which enjoins all
agents and sub-contractors of the contracting carrier into the contract
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in lieu of an appropriate clause, and the elimination of the ship owner's
"error in navigation or management of the vessel" defence.376
9.4.

Ship Owner States versus Cargo Insurers
The Intemational Sub-Committee held four meetings between

J a n u a r y and October 2000. The minutes of the meetings indicate that
the positions of the national MLAs tend to be based on whether they
represented a ship owning nation or not. Those delegate lawyers who
represent ship owning nations tended to protect the interests of ship
owners while those who do not represent ship owning nations tended to
argue for the interests of cargo insurers, each side protecting their
interests. Discussions, therefore, inevitably turn into

negotiations

between ship owner and cargo insurance camps to the abandonment of
the original purpose. Thus, the cargo insurance camp argues for the
definition of a "package" to be the enumerated quantity as declared by
the shipper, while the ship owner camp argues that it be the container
itself. Cargo wants liability scope to be from point of origin to ultimate
destination, while ship owner wants it to remain tackle-to-tackle. Cargo
wants to see the error in navigation defence abolished while ship owners
will not agree unless they get something in return. At the end of the day
compromises were made, the bargain was struck, and the CMI, with
unanimity, will present its final document to UNCITRAL for adoption
and ratification by member states.
The Singapore Conference held in February of 2001377 was an
interim review of the pro-forma draft Outline Instrument that followed
the results of the negotiations that took place at the four ICS meetings
to date. Significant conclusions reached at the conference were:
•

It will be a multimodal (door-to-door) convention b u t then only
the sea leg (tackle-to-tackle) would be mandatory.

376 I b i d .
377 I b i d .

(Therefore
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individual states would be free to enact their own unique
provisions for the inland segments.);
•

If application is door-to-door, then the liability regime will be on a
'network' basis, that is, a chain of applicable regimes such as
CMR convention and respective national inland liability regimes
would apply over the land segments;

•

Carriers, however, may 'contract out' of liability altogether on any
given segment of the multimodal carriage by acting as shipper's
agent for those segments, including some of the sea segments,
u n d e r a 'through transport' exemption;

•

'Performing carrier' definition to be established to define as
'carrier' any agent or subcontractor who hitherto benefited from
the contracting carrier's contractual terms under the traditional
'Himalaya' clause;

•

'Error in navigation or management of the vessel' defence would
be abolished but in the context of other concessions yet to be
decided; and

•

The final instrument must facilitate and be compatible with
electronic commerce.378
A multimodal convention with only the sea segment provisions

being mandatory cannot be described as a multimodal convention. Yet,
by including non-mandatory provisions to govern inland carriage, the
Outline Instrument actually provides a formula for the fragmentation of
multimodal carriage laws when they are enacted by individual nations,
instead of creating a framework for the unification and harmonisation of
them. For example, the Outline Instrument would serve as a basis for
the United States to enact its multimodal Senate Cogsa bill with its
door-to-door uniform liability regime while European CMR member

378 I b i d .
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states or Canada would enact the same based on network liability, due
to their existing inland liability regimes.
The only way uniformity could be achieved among all modes of
transport was to abolish the "per package" liability basis of Hague-Visby
and to base it strictly on a "per kilo" basis. Yet cargo interests argued
for an increase in the per package limitation and ship owner interests
were absolutely intransigent to any extension of their liability scope
beyond the ship's rails, while governments were unlikely to modify their
inland liability laws with a "per package" limitation. If shippers, carriers
and insurers were to have simplicity, certainty and clarity in trade a
uniform and seamless multimodal transport liability regime that can
only be possible with a convergence of land and sea regimes is
required. 379
9.5.

Development of Ship Owners' Fault and Privity in Shipping
Safety Standards - the ISM Code
Because the ISM Code both reduces the limitation of liability of

the ship owner and imposes a higher degree of accountability on the
shipping industry (and alters existing corporate procedures and legal
structures, affecting insurance and commercial relationships) ,38o it is
necessary to look at the development of this code, the reasons for its
adoption, and the impact it has on Indonesia and other nations.
In 1993, the Intemational Maritime Organisation (IMO) - the
United Nations agency charged with regulating the industry standard
for shipping safety - adopted a new set of rules intended to address the
causes of h u m a n

error in maritime accidents. The

Intemational

Management Code for the Safe Operation of Ships and for Pollution
Prevention ("ISM Code" or "Code") was incorporated into the Safety of
379 Ibid.

380 The ISM code establishes safety-management objective and requires a safety
management system (SMS) to be established by "the company", which is defined as
the ship owner or any person, such as the manager, or bare boat charterer, who h a s
assumed responsibility for operating the ship.
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Life at Sea Convention of 1974 ("SOLAS") as Chapter IX, making it
automatically mandatory for all Convention signatories.381 The Code is
no doubt an effort by the maritime industry to improve safety on its own
and, t h u s , preempt govemment

officials

around

the world

from

imposing their own new and, likely, widely differing safety standards.
Under the Code, the maritime industry will have for the first time an
internationally uniform standard of management for safe operation of
ships and avoidance of pollution. This Article outlines the Code's
provisions and details the procedures by which ship owners will be
required to operate into the next century.
The Code is the most far-reaching regulatory change in shipping
of this century. Through SOLAS, it will have effect in over 130 nations
and become applicable to over 19,000 vessels. By 1 July 1998, all
passenger ships, oil and chemical tankers, gas and bulk carriers and
high-speed cargo craft must be certified under the Code or they will be
prohibited from entering most major ports in the world. By 1 July 2002
all other cargo ships and mobile offshore drilling units over 500 gross
tons also m u s t be certified. The ISM Code requires all ship owners to
develop their own Safety Management System (SMS). The Code does not
prescribe the text of an SMS, but requires ship owners and operators to
address specific topics in their SMSs.382
The Safety Management System operated by each ship owner or
company m u s t consist of the safety and environmental protection policy
of the company, and instructions and procedures ensuring

safe

operations whilst protecting the environment. The SMS m u s t have
defined levels of authority and lines of communication between and
among shore and shipboard personnel; and procedures for reporting
accidents and nonconformities to a designated on-shore individual who
381 R.J. Gruendel and J.P. Paraschos, IMO Code to Impose New Burdens on Vessel
Operators', in Curtis, Mallet-Prevost, Colt & Mosle, LLP, Newsletter, May 1997, New
York,
<http://www.cm-p.com/publications newsletters 1997 may imo.htm> (accessed 22o<J
Nov 2002).
382 Ibid.
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m u s t have access to the "highest level of management." The system's
procedures m u s t prepare for and respond to emergency situations as
well as establish procedures for intemal audits and

management

reviews.
In the

past,

determining the appropriate

safety

standards

applicable to a particular ship owner was not an easy task for the
courts. However, the ISM Code now will serve as the

minimum

benchmark by which the industry will be judged. Prior to the ISM Code,
a number of institutional relationships and practices acted as buffers to
protect the industry from unlimited liability. These buffers included the
division of responsibility for management (including safety) between
owners, agents, operators, managers and charterers, and the common
use of separate

shipping companies with low capitalisation

and

common ownership.
Because it was possible to control exposure, a ship owner's risk of
liability for loss or damage had traditionally been predictable, and
therefore insurable at an acceptable cost. Under the Code, however, the
owner or responsible party cannot easily delegate responsibility. There
is a strong possibility that a court would find a ship owner that fails to
operate its vessel in accordance with the ISM Code to be in breach of its
duties of due diligence. The mere physical separation between the vessel
at sea and the owner ashore will not allow the owner to avoid liability;
privity is fikely to be the issue. Privity is proven by showing that
management personnel knew or should have known of circumstances
giving rise to the risk and failed to address that risk. With the
designated person link to "the highest level of management," an owner
will have little chance to disprove privity.
Therefore, a finding of non-compliance with an SMS may lead to
loss of the right to limit liability of the ship owner under the Limitation
of Liability Act, 46 U.S.C. s l 8 3 . This, combined with possible loss of
insurance cover, could in extreme cases result in financial calamity for
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the ship owner/operator. The effects of the ISM Code on the s t m c t u r e
and practice of the industry may be profoimd. Many ship owners
operate u n d e r more than one flag.383
With unresolved questions of ISM reciprocity, it wiU no longer be
as easy or convenient for a ship owner operating a large number of
vessels to have each ship operating under a different flag or different
manager. Transfer of management from one manager to another will be
much more complex, as each ship is eligible for its SMC under only one
company's DOC. The SMC issued to a ship is in respect of that ship's
compliance with the SMS of its company at the time of evaluation. As
each management company will have its own system, before any new
SMC can be issued to the vessel, the ship and crew will have to operate
under and demonstrate compliance with the new company's SMS.
Ship

owners

must

now

ensure

that

managers,

bareboat

charterers, or any party assuming responsibility for the ship h a s also
contractually assumed all duties and responsibilities imposed by the
Code. If a

company chooses

to subcontract

certain

operational

responsibilities such as manning, technical support and maintenance
to third parties, it must identify in the SMS the role of such
subcontractor and its relation to the requirements of the relevant
Sections

of

the

ISM

Code.

Regardless

of

the

extent

of

the

subcontracting, the responsible company must ensure compliance with
the Code. The company must

demonstrate

each

subcontractor's

compliance with relevant policies, or the inspectors will insist upon an
on-site evaluation of the subcontractor. Smaller, self-managed ship
owners with limited resources will likely subcontract their technical
safety

management

operations to larger management

already operating under their own approved SMS.384

383 I b i d .
384 I b i d .

companies,
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The intemational

developments mentioned

above have

had

significant impact on Indonesia's handling of issues surrounding the
limitation of the liability of ship owners for damages incurred through
their marine activities. The substance of the Hague Rules of 1924 were
incorporated

into

the

Dutch-East

Indies

govemment

maritime

regulation "Wetboek van Koophandel" (1933), elements of which were in
t u m incorporated into Undang Undang Kepailitan (1992). The many
developments since the Hague Rules 1924 and the

Hague-Visby

amendments and variations to them, the Hamburg Convention and
others,

allow

Indonesia

to

efficiently

conform

to

intemational

requirements and standards by their enactment and proclamation. This
is an ongoing process, and the Indonesian parliament faces

an

enormous task in bringing Indonesian maritime law into alignment with
international standards and practices.
Indonesia therefore is active in participating in regional and
international conferences, particularly where they lead to the adoption
of conventions, such as the Singapore Conference held in February of
2001.385 Although some of the detail in the matters presented above
appear

elsewhere

understanding

in

this

Indonesia's

text,

inclusion

interest

and

here

reliance

is
on

important

in

intemational

developments.
9.6.

Indonesian Maritime Law under the Commercial Code
Indonesian maritime or shipping law in part falls under the

Indonesian commercial law in which the contents of the

Dutch

provisions have been subsequently fully applied by the Indonesian
Govemment according to the principle of concordance. In interpreting
the Indonesian maritime law, Dutch case laws (jurisprudenties) as well
as the writings of Dutch scholars are often authoritative as references in

385 Young, loc. cit.
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interpreting

corresponding

provisions

in the

Indonesian

Code.386

However, the changes that have occurred in Dutch law since Indonesian
independence have not found their way into current Indonesian law.
The

Dutch

law

is

part

of

the

civil

law

system,

understandably is different from English common law and

which
other

customary laws. The legal terminologies in the civil law system are not
always easily and accurately translated into an English version of the
common law system and vice-versa.387 The Commercial Code is
considered as a lex specialis vis-a-vis the civil code which is seen as the
lex generalis. Principles of the general private law embodied in the civil
code are applicable when the Commercial Code is silent on certain
issues, or where the reference to the provisions in the civil code is
specific. The contract for carriage is based on the principles of contract
law in the civil code.388 The general provisions conceming financing (e.g.
mortgages) for instance, are specifically applicable to the financing of
shipping.

9.7.

Compensation for Liability under KUHD
The present Indonesian Shipping Law that determines the sum of

compensation for which the ship owner is liable in the case of the loss
of the owner's goods, is based on Articles 466 to 489389 of the KUHD
(Indonesian Commercial Code). The obligation to provide compensation
is created by a contract between a carrier and a cargo owner. As

38fi Departemen Kehakiman Republik Indonesia, Petunjuk Penerapan peraturan
Perundang - Undangan Republik Indonesia.
387 Sunaryati Hartono, Lima Puluh Tahun Indonesia Sebagai Negara Hukum, Seminar
Hukum Nasional ke 15, Jakarta, 1995.
388 The Indonesian Civil Code Article 1592 / Undang - Undang Hukum Perdata.
389 Article 466 of KUHD states: "The shipper is a person or a company with a time
charter or a voyage charter agreement, or with any other agreement that creates an
obligation to conduct the carriage of all, or part, of a consignment of goods by sea";
and Article 467 of KUHD states: "The carrier is free to choose the type of vessel he will
use for carriage of goods by sea except where the shipper and the carrier have made
an agreement, before the carriage of goods have occurred, to determine of type of
vessel which will be used."
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mentioned by Subekti conceming "Connection of the Agreement and
Binding Regulation''39o indicated:

The contract is a legal link that binds two or more persons or
parties, and bestows on all parties the right to complain if any other
party h a s not fulfilled an obligation under that contract. The contract is
an agreement that creates a condition or situation where a person or
persons have agreed to do something for another person or persons.
The form of contract may be a series of words that form an agreement to
do something that the contracted party has the capacity to do, in which
case all rights and obligations under the contract m u s t be fulfilled. The
source of the enforcement of a contract is the law.
Further attention must be paid to the provision made in Article
468 that:
The contract of carriage of goods by sea requires that the carrier must
take care of the safety of goods carried as cargo. The carrier has a duty to
provide compensation or replacement in the event the goods being lost or
damaged or if the delivery is not on time. The carrier shall be free from
any responsibility if the carrier has evidence that the loss, damage or
delay of deliveiy is not the carrier's fault but results from a force majeur'.

However, Article 479 allows the shipper to object to providing
compensation to the carrier if he was not provided with accurate
information about the goods. This Article states that: "The carrier h a s to
compensate for the detriment caused by the shipper. If the shipper did
not specify the type of goods, or supply accurate information on the
proper handling or storage of the goods, then the carrier does not have
a legal right to receive a sum of compensation for damaged goods. This
assumption is also valid for goods that are presumed to be contraband,
where the shipper h a s given misleading or incomplete information to
the shipper".

390 Subekti, op. cit., 1979.
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The ship owner's responsibilities and the limitations set on the
compensation for which a ship owner is liable to provide to the
customer or the owners of cargo are increasingly more important
aspects of Indonesian shipping activity. The liability of the ship owner
and the extent to which it is limited can be taken as an indicator of the
standard of success or otherwise of the shipping industry as well as
that of the reputation of a shipping company. 391 Customers and cargo
owners would trust the company or the shipping entrepreneur if they
are able to provide for all of their rights when misfortune occurs to the
customer himself or to the cargo shipped whilst the customer and the
cargo is on board the ship or where the cargo has already been handed
over from the cargo owner to the shipper, 392

All detriment suffered by the customer or cargo must be borne
absolutely by the shipper in any claim for damages although the ship
owner h a s evidence that the fault is not that of the shipper. The IMO
and other organisations that are competent in shipping and marine
activities and regulation have enacted several International conventions
aimed at obtaining the best solution for each party who faces a dispute
with regard to the ship owner's liability. In respect of those matters, this
chapter explains how the Indonesian govemment and
shipping

entrepreneurs

have

responded

to

several

Indonesian
International

conventions regarding the ship owner's responsibility and liability, and
how the Indonesian shipping company provides compensation when the
customer h a s died or been injured, or when the cargo delivery is not
made on time.

391 Article 3 Paragraph 5 of the Law of the Republic of Indonesia No. 8/1999 on
Consumer Protection hereafter named UU No.8/1999 states: "The principle and the
purpose of UU No. 8/1999 is to create an awareness by entrepreneurs of the
importance of consumer protection, therefore bringing about an honest attitude and
responsibility in business."
392 Article 4 Paragraph 1 of UU No. 8/1999 states: "When the consumer uses the
entrepreneur's service, he has the right to expect it to be pleasant, secure and safe."
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The questions of whether or not the Indonesian govemment and
the Indonesian shipping companies have implemented all intemational
conventions relating to ship owner's liability, and how the domestic law
regulates these matters in Indonesia, are also addressed. It is necessary
in this chapter to provide the answers, to provide an explanatory
analysis and to make some suggestions for the benefit of the Indonesian
government and Indonesian shipping companies and entrepreneurs as
well. However, the measures undertaken bring into question the extent
to which the Indonesian government has implemented the Intemational
Convention concerning shipping activities. It is particularly important to
ask what new Indonesian regulations relating to the responsibility and
compensation of carriers have been implemented, and to find out how
the ship owner's responsibility to provide compensation to the customer
is affected by Articles 470 JO and Article 474 of KUHD.
Thus, an aim of this section is to provide the Indonesian
government and other interested participants in Indonesian shipping
activities information and ideas on improving regulations regarding
carrier responsibility and the sum of compensation appropriate where
the ship owner/carrier is liable for damages.
9.8.

An Overview

of Some

Regulations

Related to

Carriers'

Liabilities and Compensation Values
It is evident from this section that intemational organisations
concerned

with

the

utilisation

of the

sea

are

involved

in

the

implementation of new maritime laws393^ as with the arising of the law
of the sea (1982). But first it is relevant to examine briefly the
development of maritime laws such as the law of the sea (1982),
beginning with a statement on general principles.

393 United Nation Convention on the Law of the Sea, Preamble, see E.D. Brown, The
Intemational Law of the Sea Volume II: Documents, Cases and Tables, Dartmouth,
Aldershot, 1994, pps.3-4.
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9.9.

General Principles

The carriage agreement requires the carrier to protect all goods
that are carried by ships. The period of obligation period starts when
the carrier h a s accepted the freight of goods and handed the goods to a
consignee. The carrier has the responsibility to give compensation to
customers if the goods are not delivered in a good condition, or are lost
or late for deliveries.
In the determination of a ship owner's responsibilities it is
importance to decide who the ship's owner is. As UU No. 2 1 / 1 9 9 2 does
not provide for the determination of ownership of the ship, the
Indonesian Commercial Code394 and the Indonesian civil code are still
used to provide that determination.395

Among the several significant and fundamental

articles

for

determining a ship owner's responsibility and the total amount of
compensation for which he may be liable are Articles 506 and Article
509 of the Burgerlijke Wetboek, the Indonesian civil code, hereafter
named KUHPer, that determine the value of goods. These Articles divide
goods into two categories - movable and unmovable goods. The movable
goods can be moved because of their inherent nature, such as ships
and cars. Other goods have also has been deemed by regulation as
being in the movable goods category.

Similarly, some goods are

categorised as unmovable because of their nature. Article 507 of
KUHPer includes factory products and equipment in this category. The
determination of the category of the goods is essential in determining
their value and price. Article 470 of the Indonesian Commercial Code
(KUHD 1934) states:

394 Wiwoho Soedjono, op. cit., p . l states: "The dispute emerges when there is loss,
damage or delay of delivery of goods. In this situation generally the carrier is
responsible as stated in Article 468 of KUHD."

395 Subekti, loc.cit.
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•

"The carrier is forbidden to make any agreement that discharges
him from liability for any of his actions or even to limit the
compensation for the detriment suffered by a customer that was
caused by the carrier's mistakes or negligence. The carrier's
faults include not taking care of ships, equipment, and the crews
of ships, disorganising goods, limited security and ignoring the
capability of ships. Any agreement related to these conditions is
invalid; and

•

"Nevertheless, the carrier is allowed to make an agreement to not
provide compensation or be responsible for an amount more t h a n
h a s been determined under agreement, except if the carrier
knows the specific value and condition of goods before a contract
for the carriage of goods occurred. The total amount stated in an
agreement may not be more than Rp. 600 = AUD $ 0.12.''396

The total amount of compensation provided for in Article 470 of
KUHD is not sufficiently valuable and is not reasonable for this time.
Therefore, the entrepreneurs or the carrier and the shippers may use a
contract which is agreed to by all parties, as stated in Articles 1338,397
1339398 and 1340399 of KUHPer.

396 The price as stated in the Article 470 of KUHD is not currently of sufficient value.
However, this Article is still valid up to the time of writing.
397 Article 1338 of KUHPer states: "All agreements or contracts made officially are valid
under law for parties who are involved in that agreement or contract. The agreement
may not be cancelled without approval of the contracting parties. Agreements or
contracts are implemented with the good intentions of all parties."
398 Article 1339 of KUHPer states: "The agreement or contract is not only valid for
matters determined by the agreement, but also for all other matters appropriate to the
agreement."
399 Article 1340 of KUHPer states: "The agreement is valid for the participants to the
agreement. The agreement may not be to the detriment of third parties. Third parties
are not able to gain a benefit from an agreement to which they are not party. The
agreement may affect third parties if they are included under Article 1317 of KUHPer."
Article 1317 of KUHPer states: "In an agreement between two parties one party may
propose an agreement in the interest of third parties. The specific agreement stated in
this Article that prohibits cancellation if a third party has clarified that he or she may
be benefit from a specific condition of that agreement."
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When an accident occasioning detriment to the cargo owner or
passenger occurs, such as a failure to deliver cargo or an oil spillage, in
addition to determination of the owner of the ship, it is also necessary
to discover the identity of the guarantor. Under the KUHD the owner of
ship includes people or entrepreneurs who had chartered the ship for
their business. Article 466 KUHD relates to the carrier and the
charterer. This Article states that a "carrier" is a person who is involved
in transport activities by sea as a whole or in part, whether with time or
voyage charter system or through other agreements. If the charterer
makes a n agreement in the time charter system, the charterer who
leased the ship would act as a carrier. In comparison. Article III (1) of
the Hague Rules 1924 states:
The carrier shall be bound, before and at the beginning of the voyage to
exercise due diligence to make the ship seaworthy; properly man, equip
and supply the ship; make the holds, refrigerating and cool chambers,
and all other parts of the ship in which goods are carried, fit and safe
for their reception, carriage and preservation.

The KUHD was created using the Hague Rules as a guide due to
the inheritance of Dutch colonial laws by colonial Indonesia, then
known as the Dutch East-Indies. However, the KUHD does not adopt all
the principles of the Hague Rules, including the provision for making
carriers a s s u m e more responsibility than shippers. However, the carrier
would not be accountable for any claims if he or she provided sufficient
proof they did not damage the goods; both the shipper and the carrier
have a mutual interest in the carriage of goods. Hence in theory, each
party should act fairly.

Nevertheless, in practice this is often not the

case. Thus, the carriage agreement was conceived for no other reason
than to bind the shipper and the carrier to their legal responsibilities, so
that the carrier provides responsibility and the sum of compensation for
fulfilling their duties and obligations, while the shipper m u s t pay for all
services those that have been provided by the carrier.

Furthermore, Article 470 points out that it is imperative that the
shipper h a s to give accurate information to the carriers and describes
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the s u m of compensation as the carrier is not permitted to make an
agreement with the shipper to be liable for any damage or loss of goods
due to a lack of ship maintenance, or improper storage

and/or

mishandling of goods. In addition, it would be taken into account if the
shipper had informed the carrier about the value, condition and proper
storage and handling of goods, before the goods were handed to the
carrier. In such an event, the total amount of compensation is not less
then RP 600 (six hundred Rupiah, Indonesian currency = AUD $ 0.12).
Conversely, the carriers can make an agreement to free themselves from
any obligation if the information given by the shipper is inaccurate.
9.10. Carrier and Receiver Obligation
The legal aspects concerning the obligation of parties are in two
parts. The provisions on sea transport passengers or carriage of goods
by sea concern the rights and obligations of the carrier on the one hand
and the rights and obligations of the shipper/receiver (consignee) on the
other hand. The relationship between the carrier and the shipper
focuses on the responsibility of the carrier to carry the goods to the
destination point with good care and on the liability of the carrier in the
event the goods being lost or damaged.'^oo
9 . 1 1 . The Carrier's Responsibility for the Carriage of Goods by Sea
as Regulated by the Indonesian Commercial Code Articles 4 7 0
JO 4 7 4
According to the Indonesian Commercial Code, the Uability for the
carriage of goods, and the amount of compensation allowed derives from
'^oo Article 468 of KUHD states: "The carrier is responsible for the loss or damage of
goods from the time of receipt of the goods by the carrier until the carrier delivers the
goods to the consignee/receiver. The carrier is obliged to pay compensation for the
damage or goods not delivered on time. The carrier is free from the shipper's claim if
the carrier can give evidence that the condition causing the loss, damage or delay in
delivery was by unavoidable misfortune, or if the loss, damage or delay in delivery of
the goods was caused by fault on the part of the shipper. The carrier is responsible for
any damage, caused by any deficiency in equipment on the ship, or by human error
on the part of the ship's crew."
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the KUHD regulation of 1934 and is still in use in the present day, even
though

Indonesia

has

established

navigation, UU No. 21 /

a

new

regulation

regarding

1992. This new regulation includes

a

transitional provision that states that all points on shipping are valid a s
long a s there is no contradiction and have not yet been replaced with
new ones. As the required govemment decree h a s not been proclaimed.
Articles 85 to 87 of UU No 21/1992 do not yet regulate carrier
responsibility and compensation. To set u p a govemment regulation
generally takes time and is very costly. Moreover, the regulation may
have an effect on intemational trade. Therefore, KUHD still exists.
Article 86, Section 1 of UU No. 21/1992 holds a shipping
company is responsible for all consequences caused by the operations
of its ship, including the death of, or injuries to a passenger, the
destruction,

damage

or

loss

of cargo

or

other

goods

carried,

substandard conditions for passenger, goods or cargo, and other
responsibilities to first or third parties. The carrier or shipping company
owner may, under Section 2 of this Article, be exempted from half to all
of his responsibility if it is proven that he did not cause the loss.
In discussing carriage responsibility and compensation, it is
helpful to define the definitions of the carrier, carriage agreement,
goods/cargo and ship. Below are some definitions of these terms, and
the term for "carrier" is defined in Article 466 of KUHD.^oi Moreover,
Article 460 of KUHD states that if a time charter agreement was made,
the charterer who leased the ship is required to provide a ship to the
one who leases. During the period of contract, the lessor m u s t ensure
that the ship is in good condition and to provide a ship crew and all
necessary facilities to ensure that the goods will be stored and handled
with proper supervision.
"•"i A "carrier" is a person who is involved in transport activities by sea as a whole or a
part, whether with time charter or voyage charter or other agreements. If the carrier
makes an agreement in the time charter system, the charterer who leased the ship
would act as a carrier.
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The loose definition of the term "carrier" in the Articles above h a s
given rise to some misunderstanding. Any person or company who can
provide a ship and use it appropriately as stated in a contract h a s the
right to u s e this label. In fact, the term "carrier" takes on a wider
dimension when applied to Articles 320, 518d and 518k, which states
that carriers or ship entrepreneurs can be carriers.
Article 1332 KUH / Per of the Indonesian Civil Code states that
"Only goods that are tradable can be the main objects of an agreement."
Article 1333 of KUH Per also states that in the main agreement the
shipper h a s to clearly declare the type of goods that are carried by ship.
Individual items enclosed in large containers do not matter as long as
the visible goods can be counted and declared in writing.
Furthermore, both stipulations are interrelated with Article 504,
Section (2) of KUHD where it states that the shipper m u s t inform the
carrier about the goods carried in the cargo in order to complete the bill
of lading given to the shipper. According to Article 504 the type of goods
must be stated explicitly. The emphasis in the type of goods maintains
that it is the carrier's responsibility to pay the sum of compensation
when the ship h a s had an accident, or the goods inside the ship are
damaged or lost, or when the goods have caused an accident to the
ship, passengers, ship's crew, ship equipment and other goods.
Looking at the previous Article 479 of KUHD, this Article states
that the carrier h a s to compensate for the detriment caused by the
shipper. If the shipper did not specify the type of goods, or supply
accurate information on the proper handling or storage of the goods,
then the carrier does not have a legal right to receive a s u m of
compensation for damaged goods. This assumption is also valid for
goods, which are presumed as contraband, where the shipper h a s given
misleading or incomplete information to the shipper.
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The

Hague

Rules define

"goods" to include

goods,

wares,

merchandise and articles of every kind whatsoever, except live animal
cargo carried on deck, depending on how it is carried.
9.12. Carriage Agreement
In the KUHD, the agreement for the carriage of goods by sea is
regulated by Articles 468, 469, 470, 470a, and 520g, 520h. Every
Article h a s different regulations according to different types of goods
and services. It is also important in deciding the carrier's constraints in
terms of responsibility when making a carriage agreement.
Article 468 sets the limits of where and when the carrier's
responsibility begins and ends. The carrier is responsible for the loss or
damage of goods from the time they received the goods until the carrier
delivers the goods to the consignee/receiver. The carrier is obliged to
pay compensation for the damage or goods not delivered on time. The
carrier is free from the shipper's claim if the carrier can give evidence
that the condition is caused by misfortune which could not be avoided,
or if imperfection of goods was caused by the shipper's fault. The carrier
is responsible for any damage, caused by any equipment on the ship, or
by h u m a n error from the ship's crew.
This Article regulates the carrier's period responsibility, for all
types of goods regardless of the type of goods, t h u s it can be in the form
of a package or individual pieces.

It is important to note that this

Article does not discuss the system of carriage agreement that could
either be a time charter; a voyage charter or others. Article 520 (g) of
KUHD states that the carriage of "the number of pieces" of goods refers
to the carriage of those goods that are based on an agreement outside
the ship's charter contract. For the carriage of a number of pieces of
goods not covered by the charter ship contract. Article 520 (h) will be
valid.
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The Indonesian Commercial Code regulating the charter ship is
stated in Article 453. A charter ship h a s an agreement of charter based
on time or destination. The time charter is an agreement between the
ship's owners/charterers and the users, where the user will use the
ship for a specified time. The ship's owners/charterers must provide the
ship in a state that is ready for use. Meanwhile the shipper/user pays
the charter price based on the time accounted for.
The destination or voyage charter is an agreement between the
ship's owner/charterers and

the shipper/user,

where the

ship's

owners/charterers provide the ship as a whole or a part to the user. The
purpose of this charter is for the carriage of passengers or goods and
the cost for this agreement is based on a fixed price for one route or
more.
The agreement of carriage of personal items is stated in Article
520 (h) of KUHD. The carrier has to decide the time and place the ships
would anchor for loading. If time of loading is not announced in
advance, three weeks after the loading activity every shipper can
request the ship to depart as soon as possible. If the carrier refuses to
depart, the shipper can order unloading and the cost of unloading will
be charged to the carrier.
It is also necessary to examine the concept of carriage agreement
that is found in the Hague Rules because most of the Hague Rules are
still valid in Indonesia due to KUHD incorporating the Dutch "Wetbook
van Koophandel" which included key elements of those rules. The
Hague Rules state that a "Contract of Carriage" applies only to the
contract of carriage covered by a bill of lading or any similar document
of title, insofar as such documents relate to the carriage of goods by sea,
including any bill of lading or any similar document as aforesaid, issued
to a chairter-party from the moment at which such bill of lading, or
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similar document of title, regulates the relation between a carrier and a
holder.

Based on the provision above, it is obvious that the Hague Rules
will be valid for carriage agreements, which are protected by a bill of
lading or a similar document.

The carriage of goods agreement finalised by charter parties is not
included in the scope of Hague Rules.

The charterer who h a s used

h i s / h e r own ship wholly or in part, and for this carriage h a s not been
issued a bill of lading will find that the Hague Rules are invalid. This
would probably occur if the charterer has been chartered again, and the
re-charterer u s e s part of the space available on the ship. Here, if the
ship's owner h a s chartered his/her ship to a third party and the ship's
owner h a s issued a bill of lading, the charterer takes over the
responsibility for the bill of lading of the third parties, and the third
parties will be bound according to the Hague Rules. In some countries
there is a document, such as the one termed "konosemen" in Dutch law
that is quite identical to a bill of lading that is not influenced by the
English legal system. For example, a comparison of Articles 468, 520g
and 520h of KUHD and Article 1(b) of the Hague Rules show that
Indonesian Law system is similar to The Dutch Law (European
Continental) system; hence the document is in Indonesia also called
"konosemen".

However, the Hague Rules will eventually not apply in

Indonesia because Indonesia has not yet ratified the rules.
konosemen, it is stated that the Hague Rules are valid.

In a

The Hague

Rules do not provide further detailed definition of a bill of lading.402
The Indonesian Commercial Code h a s defined konosemen in
Article 506 as a dated letter where the carrier states that h e / s h e has
received goods for carriage to a certain place and then in that place as
'«'2 Yenny Barmawi, Tanggung Jawab Pengangkut Berdasarkan
Working Paper, 1990, p.3.

The Hague Rules,
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stated in the contract the carrier h a n d s over the goods to someone. The
carrier also states how the delivery will be processed. Someone under
thrs term means one who has been mentioned in the letter or who is a
third party whom the shipper or the third parties have authorised. The
word "authorises" is regarded as an intention to authorise by the
shipper. If the konosemen is offered after loading, and is t h u s based on
the shippers request, the carrier m u s t sign u p the ship's name on the
konosemen. If the konosemen is offered before loading, the shipper can
request the carrier to state the ship's name and the date when the
loading will occur.

In carriage activities, the use of a bill of lading or a konesemen is
used as evidence of the loading of goods in case of any misfortune, and
every party in practice understands that the loading of goods is
guaranteed by the bill of lading.

In addition. Articles 471-480, 520g

and 520h (KUHD) have not used the term konosemen explicitly.^oa
However in practice, the shipper and the carrier are aware of this fact.
9.13. Period of Responsibility for the Carriage of Goods
Article 468 (1) of KUHD restricts the timeframe during which the
carrier is responsible for protecting the goods carried by his ship, from
the time when the carrier receives the freight goods until the time he
h a n d s over the goods to the consignee. Article 1(e) of the Hague Rules,
in comparison, states that the period of responsibility is from the time
the goods are loaded on to the time they are unloaded from the ship,
specifically from when the goods are hooked onto the cargo hook of the

'^^ Article 471 of KUHD is focused on the ownership's responsibility resulting from
fault by the owners or their employees. This Article states: "...the existence of an
agreement to limit responsibility does not mean that the carrier shall be free from his
or her responsibility where there is found to be evidence of fault by the ship's owner or
employees, except if the ship owner has made an agreement limiting responsibilities to
certain kinds before the agreement for the carriage of goods occurred."

236

jrb crane in the loading port, and includes time taken to move from end
of tackle to end of tackle.404

The Hague Rules state they contain nothing to prevent a carrier
or a shipper from entering into any agreement, stipulation, condition,
reservation or exemption as to the responsibility and liability of the
carrier or the ship for the loss or damage to or in connection with the
subsequent discharge from the ship on which the goods are carried by
sea.

By taking Article 1 (e) in conjunction with Article VII, it is clear
that carriers are limited in their liability to the extent stated in these
provisions. In the absence of such a conjunction, however, each party is
free to make a contract before loading or after unloading from ship. It
appears that Article 468 (1) does not elaborate on the time period or
specify

the location, making it ambivalent

towards the

carrier's

responsibility. Article 468 of the Indonesian Commercial Code makes
the carrier responsible from the time he receives the goods until he
delivers it to the receiver, and obliges him to pay compensation for
damage for the non-delivery of goods carried, except if he can prove that
the damage, or non-delivery, was caused by a circumstances that could
not reasonably have been avoided by himself or his employees, or
caused by inherent flaws or hidden defects of the goods. Under the
Article 466^05 a carrier is presumed to be responsible for the delivery of
goods, regardless of what portion of the trip the cargo spends on board.
9.14. The Limits Set On Compensation
Article 470 KUHD makes clear "That the sum of compensation
should not be less than what is stated, which is Rp 600, (six hundred

'"'4 Purba Radiks, Angkutan Muatan L a u t , jilid 3, 1981, p. 130.
"^^ Article 466 of KUHD.
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Rupiah - Indonesian currency = US$0.06= AUD $ 0.12)". Article 470^*06
gives more emphasis to the carrier's responsibility in connection with
the value of the goods. This Article states that the carrier under no
circumstance is allowed to limit his liability for loss or damage arising
out of negligence, fault or failure in the carrying out of his (or his
employee's) duties or obligations, or due to the lack of sea- or cargoworthiness of the vessel. The Article also stipulates that the carrier will
be liable for any loss of value of the goods to the end receiver due to the
laite arrival of the goods from the carrier. Also, the Code provides a
package liability limit of Rp.600, which is a very low amount.

Article 474 states that if the carrier is not the owner of the ship
but only captains the ship, the responsibility and sum of compensation
for any damage of goods caused by their ship is limited to Rp 50 (US $
0.0 0 2= AU $ 0.003) for each cubic metre of the ship. The volume of the
ship is not inclusive of the space taken u p by the engine. It is defined
as a space that can be used to carry goods.
Article 475 of KUHD also states that Article 468 applies if the
carrier is not the ship's owner. The compensation in Article 475 is valid
for the carriage of goods by sea only, and compensation is limited to the
damage or loss of goods. Based on the previous Article 474, the
customer may ask the ship's owner for compensation.
In the case of a dispute, the carrier may state the limits of their
responsibility. The total amount of compensation as discussed in Article
474 above is not relevant at the present. For a further declaration of
facts,

the

data

below

give

a

comparison

of

the

amounts

of

compensation, that are provided for by the regulations of Articles 470 to
474 of KUHD.

406 Article 470 of KUHD.
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Table 9.0: Comparison of Total Amounts of Compensation in
Several Countries
Please see print copy for image

Source: Indonesian Shipping Company P.T. PELNI. 1985

By comparison with some other countries it is obvious that the
compensation

specified

by the Indonesian

Commercial

Code is
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negligible.407 Therefore, the Indonesian govemment has to look into the
issues accordingly so that Indonesia will not lag behind other countries.
However, if the Indonesian govemment persists with the present
compensation laws, Indonesian domestic shipping companies will not
be able to compete effectively with foreign shipping companies, being
unable to be hosts in their own country.

Article 599 of KUHD attempts to set boundaries for compensation
and these include:
•

A guarantee is cancelled when the goods are removed from the
official gazette 1933 No 47, 1943 No 214, and 1938 No 2;

•

A guarantee is cancelled when trade goods are prohibited from
being sold according to the prevailing regulation; and

•

A guarantee is cancelled for both domestic and foreign ships that
carry illegal goods.
International trade has influenced the demand for a

rethinking on shipping laws such that there must be

major

adequate

responsibility placed on the part of the carrier and a suitable sum of
compensation paid to the shipper.

In Indonesia, the shipper who is

using the ships demands a more satisfactory system of compensation
because the current conditions are different to those that pertained ten
or twenty years ago. Thus, the prevalent conditions challenge the
Indonesian Government to construct a list to stipulate goods which are

'"^'^ The value would be based on current values of gold (about $6,000.00). Australian
COGSA has been amended as part of a compromise to forestall the imposition of the
Hamburg Rules in Australia. Specific provisions were enacted to take effect on 1^ July
1998. See Carriage of Goods by Sea Regulations 1998. China has devised its own rules
using some features of Hague Visby and Hamburg. China has converted the 667SDR
to 700RMB. This would apply to claims within China. Claims outside China should be
converted into the local currency from SDRs (on the basis that the conversion from
RMBs should yield 667SDRs). For domestic trade and trade between Denmark,
Finland, Norway and Sweden, each country has added the Hamburg Rules to its code,
but retained H/V's limitation, one year time for suit, and defence of navigation or
management error. See
<http://www.admiraltvlaw.com/papers/cargo%20regimes.htm> (accessed Oct 2002).
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legal for trading and to revise the old official gazette

(Article 599 of

KUHD), which should be changed to suit the present shipping activities.
9.15. Comparison with South East Asian Countries
Until present, the regulation of agreement for the carriage of
goods by sea in Indonesia is based on the Indonesian Commercial Code
(KUHD 1934), which may not be suitable for present conditions. It is
worthwhile at this juncture to compare the Indonesian Commercial
Code with the Commercial Codes adopted by other countries.

Firstly,

some Association of South East Asian Nations (ASEAN) countries like
Singapore and Malaysia have provided an improved system of guarantee
and compensation a s opposed to the Indonesian system.

Secondly,

developed countries such as England, and J a p a n have regulated a more
rational

compensation,

which

has

been

incorporated

in

the

international conventions. These countries use the Hague Rules 1924
and the London Convention 1976.408 The comparison illustrates the
difference in s u m compensation, which will be discussed in the latter
part of this chapter.
It should be noted that since the inception of the Commercial
Code, not all intemational conventions on sea transportation that the
Indonesian Government h a s ratified are related to the responsibility and
compensation for accidents and other mishaps. This is largely due to
the fact that Indonesia h a s not been able to fulfill all the requirements
as a signatory state. For example, under the intemational conventions,
the ownership m u s t provide a higher sum of compensation than what is
required u n d e r the Indonesian regulations.
The Indonesian Maritime Law forms part of the Indonesian
Commercial Code (KUHD), which dates back to 1848 and is identical to
'"58 Wiwoho Soedjono, Perkembangan Hukum Transports serta Pengaruh
Konvensi - konvensi Intemational, 1988, pps.2-3.

dari
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the original Dutch Commercial Code of 1838. A revision in carrier
responsibility made by the Dutch in 1934 h a s been adopted in
Indonesia as part of the Indonesian maritime law and this h a s been in
use till the present. In 1952, the Netherlands, which was the original
state when the Wetboek van Koophandel (WVK) was conceived, revised
the law instituted in 1934, but this was not adopted by Indonesia.^oQ
Due to the problems stated above, some of the Indonesian
Regulations ought to follow Intemational Conventions on Carriage of
Goods by Sea Act 1924 especially on the bill of lading, responsibility
and compensation requirements. Also, the carrier's responsibility and
sum of compensation and most of the shipping activities processes in
Indonesia are still referred to as KUHD (Wetboek van Koophandel - The
Dutch Law), which is based on the Concordance principle, even though
Indonesia h a s established a new regulation. No. 2 1 / 1 9 9 2 . As for
information

this

change

has

been

confusing

for all

Indonesia's

entrepreneurs in the shipping business. For example, the KUHD offers a
compensation of 600 rupiahs for each package. In contrast, the new
regulation, No. 2 1 / 1 9 9 2 , does not specify the compensation amount,
which means that entrepreneurs still adopt the old law.
9.16. Application of International Regulations
Based on the assembled data carriage of goods by sea is not
merely limited to domestic waters, domestic users and

domestic

entrepreneurs but is also open to foreign companies that
Indonesian shipping.

need

It is evident that the activities of the ships and

h u m a n beings are mobile and travel from one place to another,
sometimes even going across international borders. Therefore, the
Indonesian Government m u s t adopt intemational regulations because
Indonesian shipping regulations differ too much from intemational
shipping regulations, causing many Indonesian shipping companies in
'•09 Umar M. Husseyn, Cargo Claims in Indonesia, 1990, p.4.
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intemational trade to compete unsuccessively in the intemational
market.

Indonesian shipping regulations, especially Articles 470 to 474 of
KUHD, which relate to the goods and package compensation, are
ambiguous and need to be revised. The regulations stipulate that the
sum of compensation is 50 rupiahs per cubic metre and 600 rupiahs
per package.

Yet Article 599 (KUHD), conceming the conditions for

illegal and legal goods, is still valid. The problems associated with such
lack of clear direction in the KUHD emerged when the newer Indonesian
Regulation

No

21/1992

was

implemented.

This

deals

with

compensation but, as discussed in an earlier paragraph, does not
specify the amount of compensation.

The amount of compensation stipulated in the KUHD is too low. It
is important to bear in mind that the amount of US$1 = 10,000 rupiahs
when interpreting figures. The demand for new and modem ships and
efficient

ship

management

has

given

rise

to

stiff

competition.

Customers would prefer to use intemational shipping companies as
opposed to domestic shipping companies because they get better service
- safe, efficient and prompt deliveries for the same price. Indonesian law
has

not

implemented

many

international

conventions

that

offer

compensation to customers who have had an accident or have suffered
other mishaps.
9.17. Current Difficulties with Adopting International Regulations
In the first place, intemational rules governing both the ship
owner's responsibilities and amount of compensation for which the
ship owner is liable are adapted by each country according to that
country's

financial

capability,

economic

progress,

business

considerations and laws. Secondly, industrialised countries

like
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western European countries use the Athens Convention and London
Convention 1976 as a guideline to the offering of compensation.'^io
Part Five of the Marine Liability Act (formerly the Carriage of
Goods by Water Act) governs the carriage of goods by sea to or from
Canada and within Canada. The Act implements the Hague-Visby
Rules and provides for the possible future implementation of the
Hamburg Rules. P u r s u a n t to the Hague-Visby Rules the carrier of the
cargo is liable for any loss of or damage to the cargo unless the loss or
damage is caused by an excepted peril. The carrier is, however,
entitled to limit liability to the limit of 666.67 SDRs per package
(approximately C$1,200) or 2 SDRs per kilogram

(approximately

C$3.60). The time limit for bringing a suit against the carrier is one
year from the date of discharge of the goods.'^ii
This thesis discusses restrictions on carrier responsibility and
the sum to be compensated according to the Indonesian Commercial
Code (KUHD) Book II which was implemented in Indonesia. According
to Article 470 of KUHD, the compensation of Rp.600 is given for each
piece of goods as a package liability limit and in Article 474 of KUHD,
compensation of Rp.50 is given for each cubic metre. The above
compensation is not reasonable. Furthermore, if the above amount is
converted to US dollars, the sum of compensation is not cost effective.
The analysis will be further discussed in this thesis.
9.18. The

Ship

Owners'

Responsibility

under

the

Indonesian

Navigation Law UU No. 2 1 / 1992
In 1992, the Indonesian Govemment passed into law a new
regulation. Navigation Law No 2 1 / 1 9 9 2 . This new law is to become the

'*i° Bemd Kroger, "Passengers carried by sea - should they be granted the same rights
as airlines passengers?", CMI YearBook 2001, see <http:/ /www.uncitral.org/enindex.hm> (accessed 12*1^ Feb 2003).
'•11 The Admiralty, see <http://www.admiraltylaw.com/carriage.htm> (accessed 10^
Nov 2002).
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basis of the new maritime legislation, which will replace the old
maritime laws and regulations, pertaining to shipping activities.
No. 2 1 / 1 9 9 2 The Indonesian Navigation Law Preamble states that
the navigation regulations which are used during this time are unfit for
the new era of knowledge and technology. The establishment and
organisation of sea transportation activities need to be brought into line
and to harmonise with the latest developments in intemational sea
transportation law commensurate with global conditions. Therefore it is
necessary for Indonesia to develop new regulations.
The Indonesian Navigation Law UU. No 2 1 / 1 9 9 2 , embodies the
principal regulations on the important aspects of shipping, including
the ship owner's liability.

The carrier's responsibility is regulated in

Part 10 of Article 86, and is specifically implemented by Article 92 of the
Indonesian Government Regulation No 8 2 / 1 9 9 9 "Conceming Water
Transportation" which states that a "Water Transport Company" is
responsible for any and all damage caused by the operation of its ships,
including4i2 the death of, or injury to, passengers.^i^ tJie destruction or
damage to, or loss of, cargo and other carried goods, any substandard
conditions experienced by passengers, goods or cargo and
responsibilities

extend

to

first

and

third

parties.

The

such
carrier's

responsibility for passengers and goods includes an obligation to
provide insurance.
The limitation of carrier's responsibility as stated on Section 1
point b is based on an agreement between the provider and the user of
the services and accords with prevailing regulations.'^i'* The limitation of

'•i^ The entrepreneur's responsibility as stated in this Article cover passengers for
death or injury caused by an accident during the action of transportation. The
accident must have occurred on the ship or in the circumstances of loading or
unloading as stated by valid provision of regulation,
"•i^ The meaning of passenger's injury includes physical a n d / o r mental injury.
'*!'• The statement on the cause of delay of delivery of goods can be issued by the
govemment port official.
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the responsibility of the carrier to the transport entrepreneur is stated
in Section 1, point c, and is based on the agreement between the
provider and the user of the services under the prevailing regulation.
The regulation still needs to be implemented by enabling decree in order
to facilitate its smooth operation.
However,

for

carrier

liability

and

payment

of

certain

compensation, the Indonesian Govemment h a s not yet decided a
standard price. The value of compensation still depends on each single
company's capability. For example, the claim of insurance which
provides by P.T. PELNI (Indonesian National Shipping Company) is:
Rp. 15.000.000

= AUD

$3.000/person

in

case

of

death,

AUD

$3.000/person in cases of permanent injury, and AUD $1,200 for
treatment for injury to health.^is
At certain times, carriers and shippers express dissatisfaction
with the decisions of the judiciary. Typically this happens where the
parties do not receive a verdict that favours them and brings resolution
to a problem that could otherwise be endless. The Indonesian legal
system h a s adopted the concept that a judge should rule on the basis of
law but m u s t also consider what is j u s t because in Article 1339 of the
Indonesian Civil Code: it is stated that Agreements do not only bind to
the matters stated. All cases are according to agreements based on
fairness, convention or regulation.
For instance, if Indonesian shipping companies have a dispute
involving foreign

companies,

both parties

may

settle their

case

according to the law that favours them. Indonesian shipping companies
have different regulations and policies to foreign shipping companies. In
Indonesia, this law is recognised as private intemational law, which is

"•is Addendum No.2, Cooperation Agreement between National Indonesia Shipping
Company and J a s a Raharja Insurance, J a s a raharja Putra Insurance and P u m a Artha
Nugraha Insurance Companysia, Jakarta, 16 August 2001.
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used to resolve disputes between countries, and they may choose which
law to which they will abide.

9.19 Choice of Law: Indonesian Case Law
The Indonesian private intemational law largely respects the
autonomy of the parties with regard to choice of law. The parties
concerned or the contracting parties are free to make the choice of law,
and it could be the law of a third country which may have nothing to do
with the interest of the parties. In most agreements in shipping, such as
in bill of lading and charter parties the English law h a s been used as
the governing law.^ie
International bills of lading issued

by Indonesian

overseas

shipping companies normally include a paramount clause'^^'^ referring to
the Hague Rules and J a k a r t a (Indonesia) as the jurisdiction forum. In
addition the bills of lading usually refer to the Indonesian Law (artSlO
KUHD - Konosemen) in so far as certain matters are not covered under
the rules of the respective bill of lading. This would mean that although
the Hague Rules are applicable, Indonesian Law would be applied in so
far as the bill of lading itself and the Hague rules are silent conceming
certain issues connected to the bill of lading. An example that could be
made in this regard is the issue of tonnage liability limitations. A low
amount for liability limitation of Rp.50 per net cubic metre volume of
the vessel is provided in the Code. It is to be noted that Indonesia h a s
adopted neither the 1957 nor 1976 Convention on the Limitation of
Ship Owner's Liability.^is

'^16 Gautama Soedargo, Perjanjian Intemational, Bina Cipta, Jakarta, Buku II, 1990,
p.20.
'*!' See 'paramount clause'.
'•IS Umar M. Hussejm, Indonesian Maritime Law, Hukum Maritim dan Masalah Masalah Pelayaran di Indonesia, Pustaka Sinar Harapan, Buku 3, 2001, p.233.
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9.20. Meeting

International

Standards

Required

for

Maritime

Competency: Indonesia's Lack of Maritime Training
The ship owner is unable to claim a limitation on his liability for
compensation under KUHD where the master or crew lacked the
appropriate competence to safely navigate the ship. It is t h u s essential
to now turn to the lack of maritime training in Indonesia. The
Indonesian maritime transport sector faces a shortage of well-trained
and qualified personnel. To address the problem, the Indonesian
government launched a project called the Maritime Sector Training
Program (MSTP), which r u n s in conjunction with the MSDP program.'^i^
It was designed to address the major policy and management issues
relating to the provision of trained and qualified manpower in the
maritime transport sector. In short, the project would provide facilities,
equipment, technical assistance and staff training in all aspects of
maritime transport.

The program includes upgrading of the merchant academies and
rating schools, improving the examination and certification standards
for marine officers, and strengthening the port workers' training centre.
Apart from that, the project also includes a training program for
trainers of maritime transport and upgrading the management and
planning skills of the staff who are to perform the vital function of
developing

curriculum

and

instructional

methods

within

the

Directorate-General of Sea Communication.
9.21. The Investigation of Ships' Accidents
When, during shipping activities, accidents occur to ships at sea,
the ship owners become liable under the law governing responsibility,
compensation and dispute resolution. The rights and obligations of all
-"9 operation System of National Sea Transportation and Its Problems, Directorate of
Sea Transport, Directorate-General of Sea Communication, Republic of Indonesia,
2000, p. 14.
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parties m u s t be considered. The parties involved in the matter of the
accident are not only the shipper and the carrier, b u t third parties as
well. For example, a third party who is not directiy involved in an
accident, still m u s t share the burden of the damages incurred in that
incident. Each party would make a complaint listing their rights, which
are appropriate to their desired outcome. In order to secure these rights
and thereby limit the responsibility of each party, it is necessary to
examine the factors comprising the accident.
The objective of the investigation of the ship's accident includes:
the cause of accident, a n d / o r the determination of the existence of fault
in

the

implementation

of professional

standards

of

seamanship

performed by the ship's captain or by the master of the ship, and to also
to obtain the best solution enabling the victims to receive some
compensation for all their loss, damage and inconvenience. Based on
the result of the investigation of the ship's accident,

necessary

measures could be taken to minimise and avoid other accidents, and
these results are an instrument for establishing and controlling the
_ future expertise of seamanship.
9.22. Comparison of the Liability of Ship Owners
In this section a comparison is made of the liability of ship
owners, and limitations to that liability, between the maritime laws of
Indonesia, the UK, Australia and the region generally. The UK deserves
Indonesia's particular attention, as it is the fountain of the British legal
system that informs all English-speaking jurisdictions, as well a s
several jurisdictions that were established during British colonial
occupation. In America, for example, most of the English common law
as it existed at the time of the American War of Independence became
the foundation of a distinctly American system of law^so in which
"^so Brent McClintock, The Law: The American System, 2001,
<http:/ /www2carthage.edu/~brent/amlaw.ppt> (accessed 12*1' peb 2003).
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common law h a s varied from state to state, with Louisiana differing
significantly from the rest as its system is based on the French civil law
model.421

Australia is also the focus of Indonesia's interest in maritime law
as it is her nearest422 and most accessible example of contemporary
maritime development within the British legal system423 and is, like
Indonesia,

a comparative late-comer to this development

placing

reliance, as did Indonesia, on the laws inherited from its colonial past.
Australian law is essentially no different from that of its 'mother'
country, the UK424^ whereas Indonesia is unfolding its maritime laws
gradually from a democratically constituted central govemment within a
complex context of local customary laws and traditions. In the face of
entrenched criminal practices, such as piracy, Australia h a s until
relatively recently coasted along happily under British admiralty laws
and maritime practices. Indonesia also desires to emulate Australia's
constant

and

committed

involvement

in

the

development

of

international legal regimes, particularly in terms of maritime law.
Mthoughthe„UK, Australia and Indonesia's laws come from different
origins, these differences must be overcome in the creation of an
intemational legal regime."^^s in trying to overcome those differences
« i See 'Common Law' entry in Microsoft® Encarta® Encyclopedia 2002©, 1993-2001
Microsoft Corporation, accessed 1 1 * February 2003.
''^a L. Vivian Forbes, Indonesia and Australia, in Indonesia Maritime Boundaries, A
Malaysian Institute of Maritime Affairs Monograph, 1995, p . l : "In geotectonic terms
the Indonesian islands form stepping stones which link the continents of Asia and
Australia. The overall distance between Indonesia and Australia is 478.4 (nm)'; and
pps.26-29: "Since the early 1970s Indonesia and Australia reached several agreements
such as on the determination of two sections of seabed boundaries, and in late
October 1981, Australia and Indonesia signed a Memorandum of Understanding
(MOU) on fisheries."
'^23 Marjorie Barnard, "The law and the purse", in A History of Australia, Praeger: New
York, 1963, p.347: "It must be clear that from the time of the British occupation of its
shores Australia was never without law, the Civil Law of England..., and the law they
dispensed was the common law of England."
^^24 Ibid.

^^25 Personal Communication, direct interview, 23'"'i November 2002 with Sunaiyati
Hartono, the Vice Director of the Indonesian Ombudsman Commission, on the
minimising of the differentiation of the legal system. She said that: "Nowadays it is not
the right time to discuss differentiation of the legal system. Up to the present
Indonesia still employs the continental legal system that was implemented by the
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through learning from and understanding the origin and development of
the maritime laws of other countries, Indonesia will better succeed in
achieving that outcome. In this chapter a brief glance is also cast at
recent developments in other countries in the region of Indonesia.
9 . 2 3 . The United Kingdom of Great Britain
In the UK the limitation of ship owners' liability appears to be
unbreakable.426 The injured party wishing to break the limit has, under
Article 13 of the Athens Convention, Article 4 of the LLMC'^27 and Article
25 of the Warsaw Convention428 the burden of proving that "... the
damage resulted from an act or omission of the carrier, his servants or
agents done with intent to cause damage or recklessly and with
knowledge

that

damage

would

probably

result. "429 The

phrase

"...recklessly and with knowledge that damage would probably result..."
is now regarded as having the same subjective meaning in many
jurisdictions: the wrongdoer must be proved actually to have known or
realised that damage would probably, and not j u s t possibly, result.^ao in

concordance principle from the Netherlands. However, although the Netherlands has
modified its continental legal system, the system is still used as a source for
Indonesia. The Dutch civil law has adopted the case law principles from the USA. How
is it in Indonesia? Today is a good time for Indonesia to be more open-minded and to
consider harmonising and adopting the legal principles from different countries such
as the USA for many reasons in order for the Indonesian law to not be always be left
behind."
''^e Sir Charles Haddon-Cave, QC, "Passengers carried by sea limitation against
passenger claims: medieval, unbreakable and unconscionable" "So, the limit really is
unbreakable; and lawyers may weep, or breathe a sigh of relief, depending for whom
we are acting at any particular time." See
<http://www.comitemaritime.0rg/singapore2/conference37/passengers/limitations.p
df> accessed 28"^ January 2003).
"^27 Convention on Limitation of Liability for Maritime Claims, 1976, Chapter 1, The
right of limitation, Article 4: "If any claims set out in Article 2 are made against any
person for whose act, neglect or default the shipowner or salvor is responsible, such
person shall be entitled to avail himself of the limitation of liability provide for this
convention."
"^28 Convention for the Unification of Certain Rules Relating to Intemational Carriage
by Air, 1929.
'*29 Haddon-Cave, loc. cit.
'*30 I b i d .
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the French Courts and the courts of certain other Continental countries
the test is considered to be an objective one.^ai
•

A cruise liner captain's conduct could, in English law432, give rise
to a charge of manslaughter but still be insufficient to break the
limit under the Athens, LLMC or Warsaw Conventions.433 The test
of involuntary manslaughter was restated by the English Courts
in R V. Adomaka^^'^ to be "gross negligence", which a jury might
properly find proof of;

•

indifference to an obvious risk to injury to health;

•

actual foresight of the risk coupled with either the determination
nevertheless to run it or with an intention to avoid it but involving
such a high degree of negligence in the attempted avoidance as
the jury considered justified conviction; or

•

inattention or failure to advert a serious risk by going beyond
mere inadvertence in respect of an obvious and important matter
which the defendants' duty demanded he should address. Thus,
in England and many other countries, the limit really is
unbreakable. ^^^s
Maritime law h a s exerted a strong influence on the thinking of

those involved with shaping aviation law in its early stages. Aircraft and
ships (unlike railway trains) were thought to share many of the same
problems and proclivities - cataclysmic losses, for example - and to
require similar treatment. The debate about limitation against maritime
claims h a s been going on in England for nearly a decade now. There
may be three broad categories^s^ in which the right to limit liability
could arise:

«i Ibid.
«2 Ibid.
«3 Ibid.

434 Ibid., R V. Adomafco[1995] 1 AC 1 7 1 .
435 Ibid.

436 Ibid., Lord Mustill in a speech in 1992, quoted by Sir Charles Haddon-Cave, QC, in
"Passengers carried by sea limitation against passenger claims: medieval, unbreakable
and unconscionable."
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The first category Lord Mustill identified is the 'closed' situation.
Here a limited number of persons - such as in carriage by sea, the ship
owner, charterer, hull and cargo underwriters, PfisI Clubs437 and reinsurers - voluntarily undertake an 'adventure' together and assume
their share of the risk by choice."^38

The

second

category

was what

he

termed

'partiy

closed'

situations. This comprised the large group of persons who engaged in
'closed' situations from time to time but who did not have sufficient
continuity of interest for the long-term benefits to be appreciable: for
instance, passengers going on the occasional holiday abroad. It is very
doubtful

whether what are said to be long-term

advantages of

limitation, allowing airlines and shipowners to prosper enabling greater
travelling choice, can actually be regarded as other than minimally
beneficial to this group compared with being prevented by limitation
from recovering a s u m that reflects its true loss caused by a carrier's
negligence.^^39

—

The third category comprised what he termed 'open' situations.

The members of this group have not chosen to be a party to the riskcreating situation, and are linked to the situation solely by unhappy
coincidence of time and geography (or, in the case of environmental
groups, by inclination).^40 Lord Mustill included in the third category
environmental groups who had captured the political area in which it is
taken for granted that every misfortune m u s t be compensated for in
full.'^^i He also called for a review of limitation of liability in all fields.^^^^

437 PSJI stands for Protection and Indemnity. P&I is insurance in respect of third party
liabilities and expenses arising from owning ships or operating ships as principals.
The risks typically covered by PfisI Clubs are cargo liabilities, liabilities and indemnities
and loss or damage to property other than cargo, <http:/ /www.ukpandi.com/>
(accessed 12t'i Feb 2003).
438 Haddon-Cave, loc. cit.
439 I b i d .
440 Ibid.

441 Ibid. The punitive damages in the Exxon Valdez, for example, were $5 billion, on
top of $2 billion spent on clean-up costs, $300 million to fishermen and others and a
$1 million fine.
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However David Steel (now Mr Justice Steel, the Admiralty Judge,
England) in a speech to the Cambridge Academy of Transport in
September 1994 mounted a vigorous defence of limitation at least in
relation to shipping.443 He, however, readily admitted and averred both
the point that the stark contrast between the characteristics of shipping
with the airline industry continued to make limitation a necessity, and
the point that the position of passengers (whether by sea or air) called
for different treatment from freight. And he drew attention to the BMLA
report published in March 1994^44, which concluded that:
... as the 20th century draws to a close no civilised nation should permit
the continued existence of rules that deny passengers ... fair
compensation for death and personal injury judged by the normal
domestic principles.445
Another 'rationale' was the perceived necessity to protect a
financially weak industry. The playing field has been entirely changed
by the advent of the modern insurance and reinsurance industry.446
Catastrophic risks should not be borne by the industry alone, and
the burden is now borne by the insurers. It is now a necessity of the
carrier or operator to be able to insure against these risks. The potential
claimants may also take insurance themselves. Travel insurance is
widely available, but is relatively expensive compared with cover
obtainable by the industry. Limitation of liability was the 'quid pro quo'
for the aggravated regime of presumed liability of the carrier. The
avoidance of litigation is facilitated by quick settiements. The Warsaw
regime h a s facilitated such settiements and t h u s avoided litigation.447 in
442 Ibid. Lord Mustill stated; "It may still take a number of years, but the time will
come when the ethics of limitation will be firmly put in issue. Surely, if the
intemational insurance market is to resist these pressures, and he was referring in
particular to the area of environmental pollution, it must first eliminate the elements
which would rightly be identified at first sight by any objective observer as wholly
indefensible."
443 Ibid.
444 Ibid.
445 Ibid.
446 Ibid.

447 Article 28 facilitates quicker settlement of litigation by determining the jurisdiction
of the courts and their processes.
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recent years this has not been the case: limitation regimes have been an
increasing source of litigation.448

In the Great China Metal case449^ for example, the issue was the
liability of the shipper for the loss of cargo. The cargo owners wanted to
establish that the shippers were liable for the loss. The shippers,
however, argued that under the law they were not liable for the loss. In
the arguments before and discussions between the judges of the High
Court of Australia in 1998 the Hague Rules and the Hague-Visby Rules
were examined within the context of the Australian jurisdiction. The
lack of clarity in the international legal regime resulted in the case not
being settled out of court, but instead being fought u p the levels of
appeal available to the High Court. In the High Court itself the issues
were complex and confusing in their resolution. The impost of legal
costs in matters where the law is not clear is t h u s well illustrated by
this case.
In comparison with the abovementioned case, illustrating the
dispute settlement for cargo claims in Indonesia, when the parties do
not agree to a solution from the court, the parties have the right to
request the court to bring their conflict to a different

arbitration

process.450 Thus, in Indonesia the settlement of disputes of cargo claims
is possible and allowed to be processed through the

arbitration

procedure.451
The historical 'rationales' for the shipping limitation regimes have
long disappeared and the continued limitation of passenger claims by
carriers are difficult to justify today. The industry should recognise this
448 Haddon-Cave, op. cit., quoting from Professor Drion's book, "Limitations of
liabilities in intemational air law", published in 1954.
449 Great China Metal Industries

Co. Ltd v. Malaysian

Intemational

Shipping

Corporation

Berhad S44/1997 (11* March 1998), see
http://www.austlii.edu.aU/cgibin/disp.pl/au/other/hca/transcripts/1997/S44/2.ht
ml.
450 U m a r M, Husse3m, Pelayaran di Indonesia d a n P e r m a s a l a h a n n y a , Sinar H a r a p a n ,
B u k u III, 2 0 0 0 , p . 2 1 0 .

451 The Indonesian Arbitration Board.
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and respond with proposals that will meet legitimate public and political
concerns - before those who have captured the political area are
successful in pressing for unlimited liability for every claim in every
catastrophe. Another serious incident - such as the "Herald of Free
Enterprise" or "Estonia" - could occur at any time.452 The risk of
another

catastrophic

marine

tragedy occurring is very real

and

increasing as the intemational maritime community has made slow
progress in implementing recommendations made at the "Herald"
inquiry for bulkheads on the car decks.453 There is also continuing
growth in the passenger cruise market as people increasingly have more
time and money to spend on travel and holidays454 and the size and
passenger carrying capacity of ferries and cruise liners is continuing to
increase.455 Furthermore, there are now many more operators involved
in this lucrative market and not all are well known.456
Many members of the public are entirely unaware of the concept
of limitation of claims for sea travel and would be astonished that such
systems, which many would regard as unfair, were allowed to continue
in the modern world.
There is a strong case for scrapping per capita limits altogether as
they operate capriciously and are unfair and outmoded in a modern,
civilised society. The shipping and insurance industry have yet to justify
the need even for any global limit. There is a case that 'ships are
different' because of enormous passenger carrying capacity of modem
cruise liners - and that a global limit is needed as a ceiling for a really
catastrophic incident. However, the insurance industry h a s yet to
demonstrate a cogent case that a global limit is really necessary to
enable them to offer insurance at a realistic premium.457

452
453
454
455
456
457

H a d d o n - C a v e , loc. cit.
Ibid.
Ibid.
Ibid.
Ibid.
Ibid.
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9 . 2 4 . Australia

The British Merchant Shipping Act of 1854, the intent of which
was to benefit claimants in personal injury cases by fixing a value for
ships a s a minimum amount (reflecting 1854 values) of the carrier's
liability a n d which became the mechanism of identifying the maximum
amount of his liability, remained the basis of law in Australia for more
than one hundred years.458 The 1912 Commonwealth Navigation Act459
made no specific provision for the limitation of a ship owner's liability,
and this matter was first dealt with by the Navigation (Amendment) Act
1958. S161 recognised the operation of the Merchant Shipping Act 1894
"and any Imperial Act amending that Act, insofar a s these Acts are part
of the law of the Commonwealth''.46o

It appears that the Commonwealth Parliament considered that
British amendments, including the Merchant
Shipowners

Shipping

(Liability of

and Others) Act 1958, that brought into effect the 1957

Brussels International Convention relating to the Limitation of Liability
of Owners of Sea-going Ships would operate in Australia.46i But the
High Court held in Bistricic v Rokov*^^ that the 1958 British legislation
had no application in Australia.463
It took the Navigation Amendment Act (Cth) 1979464 to enact the
1957

Limitation

Convention.

The amended

s330

identifies

this

Convention a s relevant, and s333 now provides that, with some
limitation, the Convention h a s the force of law a s part of the law of the
Commonwealth, limiting the ship owner's liability in respect of any

458 Peter King, "Limitation of liability", in White, QC (Ed.), MWD, Australian
Law, 1 9 9 1 , The Federation Press: Sydney, p . 2 3 4 .
459 Act No. 4 , 1913.
460 Act No. 3 6 , 1958.
461 King, op. cit., p.235.
462 (1976) 135 CLR 5 5 2 .
463 King, op. cit., pps.235-236.
464 Act No. 98, 1979, s65.
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claims in the absence of fault or privity of the owner.465 These claims
include the loss of life or personal injury to any person carried on the
ship and the loss of or any damage to any property on board the ship,466
This provision also applies to the charterer, manager and operator of
the ship a s well as to the master, crew members and other servants of
the owner, charterer or manager.467

In the Great China Metals case468 discussion before the bench of
the

High

Court

development

raised

the

interesting

historical

aspect

of Hague Rules, noting that they evolved

of

the

through

Australian legislation, the Carriage of Goods by Sea Act, 1904 amended
1977, which was a Commonwealth response to concerns of applegrowers in Tasmania. The notions in the Australian legislation found its
way into Canadian legislation before being adopted internationally into
the Hague Rules 1924.469

9.25. Regional Developments
The 10*^ Asian Shipowners' Forum (ASF) was held in Beijing on
21-23 May 2001.470 Considering the fact that many of the issues
affecting vessel insurance are legal issues which have an impact on
shipowners' liabilities, the ASF unanimously agreed that the scope of
the Ship Insurance Committee be extended to include legal liability

465 K i n g , loc. cit.
466 Ibid.

467 Ibid., p . 2 3 8 .

468 Great China Metal Industries Co. Ltd v. Malaysian Intemational Shipping Corporation
Berhad, op. cit. See Note 19, Discussion before the bench quoted from an article in the
Journal of Maritime Law and Commerce published in 1991 that stated: "In 1904,
Australia passed its first Sea-Carriage of Goods Act 1971, primarily in response to
pressure from Tasmanian fruit growers and other shippers of perishable products. The
Act was intended to be an Improvement' of the Harter Act by being more generous to
cargo interests. The carrier's obligation to furnish a seawortliy ship, for example, was
absolute, rather than being in effect an obligation to exercise due diligence to furnish a
seaworthy vessel."
469 I b i d .
470

<http://www.hksoa.org.hk/news/pr/Joint%20Statement%20for%20the%2010th%20
ASF.PDF>. ( accessed 28 Oct 2002)
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issues and that the name of the Committee be changed to the "ASF Ship
Insurance and Liability Committee". The ASF considered that these
were very positive changes that elevated the status of the Consortium to
a first class facility. The ASF also noted the conservative underwriting
approach of the consortium that h a s provided a fully acceptable result,
placing the Consortium in a strong position to remain competitive in the
face of hardening rates.47i

The ASF agreed that the many issues that have been raised
during the debate over the amendment of the Athens Convention are
important and an equitable solution that meets both the desire for
proper passenger compensation and the availability of insurance m u s t
be found. In this respect the ASF was concerned that, if it was agreed
that there should be a guaranteed global risk per incident in excess of
SDR 100 million, or if the total of per passenger limits could exceed this
figure, this should be considered by individual clubs as to whether it
should be subject to the pooling of claims within the P & I

Club

Agreement472 or insured through a new personal accident insurance
vehicle outside the P & I system.473

The examination of a comparison of developments in the UK,
Australia and the region highlight the obvious conflict of interests
between the interests of shipowners and those of the owners of cargo
and of passengers. The ship owners tend to minimise their duties under
the law, whereas

the cargo owners and passengers

expect

the

satisfaction of compensation for the loss of cargo and death or injury.
The history of this conflict shows that the lobb3dng of shipping
entrepreneurs in the UK produced regulations that place limitations on
their responsibilities.474
471 Great China Metal Industries

Co. Ltd v. Malaysian

Intemational

Shipping

Corporation

Intemational

Shipping

Corporation

Berhad, op. cit.
472 Protection a n d Indemnity Agreement.
473 Great China Metal Industries Co. Ltd v. Malaysian
Berhad, loc. cit.
474 King, op. cit., p . 2 3 3 .
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While it is true that most conflicts between shippers and their
clients are resolved or settied without recourse to court proceedings,
where the law is not clear the courts are the only way in which such
conflicts may be determined. In the UK, Australia and Indonesia the
courts try to arrive at the same outcome: justice, fairness

and

consistency of the law. It is difficult for shipping users to providing the
evidence that will allow a court to find for them, as the laws under
which the judges work are biased towards the shipping owners, and the
evidentiary requirements differ from jurisdiction to jurisdiction, such as
between the Commonwealth and the states in Australia. In Indonesia,
another problem facing users of shipping is their remoteness from
helpful information, advice and from the judicial institutions in which
they may expect redress. Indonesia's judicial infrastructure is still a
work in progress, and many isolated areas are still not well served by it.
Thus in Indonesia's remote areas, parties to a dispute are more inclined
to settle disputes without going to court, often at the disadvantage of
the cargo owner or passenger who has suffered loss, death or personal
injury. The compensation in these circumstances is usually far from
satisfying. Shippers are now legally required to operate under insurance
cover, but to make claims against that insurance is difficult for poor
people and those in remote areas.
The absence of a fully fledged judicial system permits the
continued existence of opportunistic corruption. Weaker parties to a
dispute may even be tempted to accept a small payout when in fact
their entitlement may be considerable, when they understand that the
shipper h a s support from other people or agencies acting corruptiy. As
the shipowners and the cargo owners and passengers are all dependant
on each other it is incumbent on them to be fair in all their dealings.
The good intention by both sides of the conflict is the main requirement.
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9.26. Conclusion

One of the very first considerations dealt with in this chapter was
referred

to in the General Introduction. It involves the

political

considerations that underlie the development of statutory limitations to
a ship owner's liability for compensation. The responsibility for the
provision of compensation, and the amount of such compensation,
borne by the carrier to the shipper, is mandatory for all countries that
are a signatory to, or who have wholly incorporated the Hague Rules
into their national laws.
The International Convention permits every contracting state to
apply the convention according to the interpretation of each party.
However, the implementation

of the convention regarding

carrier

responsibility and s u m of compensation in Indonesia h a s deviated from
the standard norm. The International Convention itself is a universal
regulation but whose implementation is not mandatory to every
country. The countries that do not implement accordingly could face
problems in their commercial activities. The Indonesian Maritime Law is
part of the Indonesian Commercial Code which dates from 1848 and
was originally identical with the Dutch Commercial Code of 1838.
Presently, Indonesian Maritime Enterprise still implements the law,
which was introduced by the Dutch in 1934. This law h a s not been
changed since then.

In 1952 the Netherlands, revised the law from

1934. However Indonesia still implements the law of 1934 in relation to
the responsibility and sum of compensation for the carrier. Indonesian
laws,

which

regulate

carrier

responsibility

and

the

sum

for

compensation, still implement the old regulation ever though it is
unsuitable and not reasonable for the shipper.
In order to overcome the current inertia when dealing with
compensation amounts, the Indonesian Govemment h a s taken the
initiative of setting u p a new regulation pertaining to the responsibility
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and s u m of compensation. However, this process has experienced a
backlash

from

the domestic entrepreneurial

shipping

community

because the new regulations have created ambiguity in that the sum of
compensation is not clearly indicated. The new regulations have also
not met the objectives in meeting the requirements of the domestic
entrepreneurs because there is a lack of desire on the government's part
to change the new regulations to bring them into line with the
compensation amounts paid by neighbouring countries.
On the other hand, the sum of compensation given by the
Malaysian Govemment under the Hague Rules/Malaysia Carriage of
Goods by Sea Ordinance 1950 for each package is 100 pounds sterling
for Peninsular Malaysia or RM $850.

If 1 AUD = RM $1.5 the sum

would be $600. Another example is the sum of compensation and the
carrier's responsibility based on the Singapore Government's policy,
which is 30 Gold Francs per kilogram.
Bear in mind that sixty years have passed with the Commercial
Code intact. The Indonesian shipping entrepreneurs have borne the
brunt of the lack of clear direction from the govemment and this has
resulted in unfair business practices and heavy competition. This
circumstance h a s also had a negative effect on other businesses, and
has led to the demise of small businesses and contributed to the
economic crisis in Indonesia.

Based on sound information gathered

nationally, statistical data illustrates that customers who are using
domestic

shipping

for

their

businesses

are

decreasing.

Foreign

companies comprise 94.8 % of the export activities of Indonesia.
However, it is ironic that domestic shipping companies account only for
5.2% of the total export activities.
Consequently, the entrepreneurs have composed their own business
strategy to pay for compensation amounts so as to minimise the
competition from foreign-owned shipping companies. This is a poor
reflection on the govemment, as the initiative should have come from
the govemment and not from the private sector. This has cuhninated in
a loss of interest and t m s t from both domestic and intemational
customers in using the services of domestic shipping companies.
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Law enforcement and legal certainty are significant in gaining
international trust. Both are indicators that a country is well managed
and h a s the desire to improve itself in the intemational arena. There is
a n impetus for the Indonesian govemment to leam from neighbouring
countries and to reform her old commercial regulations and to ensure
that these regulations are enforced.
The

ship

owner's

responsibility

and

the

total

amount

of

compensation have been regulated under the KUHD and the KUHPer.
Beside those regulations the determination

of the ship

owner's

responsibility shall be made under the law chosen by the parties to the
action.
To solve this dilemma, the Indonesian govemment should study
the system of guarantees and compensation adopted by other countries
and make suitable revisions to regulation No 2 1 / 1 9 9 2 so as to specify
the compensation amount. Other improvements that can be made are
in its economic development.475 Some Indonesian shipping companies
have taken the initiative of adopting intemational regulations based on
business considerations, for example, P.T. Lloyd Djakarta.476 The
negative aspect of such an initiative makes the Indonesian govemment
look inefficient and not forward-looking in business planning. The
Indonesian government should be shrewd when planning legal drafts to
incorporate business considerations so that it will be a govemment
initiative, rather than an entrepreneurial initiative to improve economic
development.
Besides that, another improvement that can be made is to require
every entrepreneur to make an agreement, which is suitable for his or
her business because Indonesia h a s instituted the freedom of contract
475 Adi Sumardiman, "Beberapa hal yang Penting di Perhatikan dalam Meratifikasi
Konvensi Hukum Laut 1982", in Analisa dan Evaluasi, Departemen Kehakiman-R.I.,
BPHN, Jakarta, 1992, p. 15.
476 p.T. Lloyd Djakarta, Company Profile, Jakarta, 1990, p,2.
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as stated in article 1338 section (1) The Indonesian Civil Code. Thus all
agreements are legal and valid under the law for all parties to the
agreement. The agreement may be altered by a mutual statement, or by
regulation, which states the reason for the alteration. The agreement is
applied on the basis of free and fair action. This means that every party
h a s the freedom to decide the contents of an agreement to the extent
that it does not contradict existing laws, morals and public policy.
Consistency

in

the

implementation

of

the

intemational

conventions that regulate carriers' responsibilities and the sums of
compensation for which they are liable is necessary.
Developments in maritime law in Indonesia, the UK, Australia
and the region generally, with regard to ship owners' liability and the
limitations to that liability, make it clear that all participants in
shipping m u s t accept that it is now a normal condition for business
that the liability of ship owners is limited. In contemporary global
business activities profits and losses are of greater concern than any
sense of humanity. The British legal establishment, comprising Royal
decrees and parliamentary laws interpreted and enforced by a judiciary
through case-based common law, has reacted to pressures resulting
from failures that have occurred in h u m a n enterprise. Because of those
pressures, the UK has, with all other significant ship owning nations,
developed

legal redresses

misadventure

for cargo owners

and

passengers

at sea despite their desire to protect

for

ship-owning

interests. Today parties involved in a maritime venture where cargo or
other property is lost, where for example it had to be thrown overboard
to keep a ship afloat during a storm, can appeal to the principles of
general average. The doctrines pertaining to general average are among
the most important in maritime law. Although the UK h a s shown itself
to be one of the nations representing ship owner interests and favours
protecting those interests against the interests of carriers, it has
nevertheless played a significant role in further ameliorating the losses
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of carriers suffered

at the hands of ship owners. The UK h a s

encouraged charterers, hull and cargo underwriters, P&I clubs and reinsurers, to voluntarily assume their share of the risk of cargo loss or
damage.

Australia has been noted as Indonesia's primary guide in her
development of a synthesis of her customary, inherited colonial and
modem laws so that the benefits of globally uniform ship owner liability
laws may flow to Indonesian entrepreneurs and the economy generally.
Australians may observe with great pride the generous support she has
given Indonesia, whatever the current political backdrop may be, to
developments not only in ship owner liability and insurance matters,
but also in almost every aspect of the nuts and bolts modem lawmaking, compliance and enforcement. With Indonesia, Australia shares
a dependency on foreign ship owners, and is trying to reclaim a greater
autonomy in developing its own maritime laws and industry. It was
during the time of the Dutch East Indies Government-in-Exile in
Australia that Indonesian shipping industry personnel first developed
close relations and a thorough knowledge of Australian maritime laws
and

practices,

and

sought

from

the exiled colonial

govemment

industrial equivalence with their Australian counterparts.477
Yet it is naturally from within the region that the greatest
pressures and influences are borne by Indonesia. It is this region with
whom Indonesia has had the longest maritime association, and as the
477 Rupert Lockwood, Black Armada, Australian Book Society, Sydney South,
Australia, 1975, p.32: "...the Indonesians (were) already in Australia as members of
the Netherlands East Indies armed forces, govemment-in-exile staffs, shipping
companies and ships' crews ... Liberty for the Tanah Merah prisoners (Indonesians
imprisoned by the Dutch in 1926 for demonstrating for Independence brought out
from Dutch New Guinea by Australian armed forces in 1943 at Dutch behest) ... ended
the segregation of the politically conscious prisoners from the Indonesian seamen,
soldiers, aircrewmen, civil servants, shipping clerks and others in the Netherlands
East Indies Government"; and p.34: "The liberated Indonesians were sent to civil and
military jobs ... In Brisbane , Sydney and Melbourne, Tanah Merah men joined other
Indonesians in sea transport services related to supply of Dutch ships and military
units ... and in clerical and technical operations. Those allotted industrial jobs won,
with Australian support, Australian standards in hours and working conditions, and
joined Australian trade unions."
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nations of this region work through the remnants of the colonial era the
old template of maritime association may be expected to again emerge
and dominate. However with the waning of the old colonial alHances
between Europe and the Americas, and the improvement in China's
deep water capacity, the nations of the region look forward to the
development of domestic, regional and intemational laws that will
provide a n appropriate balance between the interests of ship owners
and those of cargo owners in terms of the exposure to liability, and to
the limitations of that exposure.
An umbrella of law of this sort is needed to provide uniform
protection from the repeat of such failures, from the excesses of
inhumanity in the business dealings of entrepreneurs, and to apply
appropriate

compensation

in

a

way which

will not

cause

the

international insurance market to resist the pressures of the ethics of
limitation. Furthermore, the rights and obligations of users of shipping,
cargo owners and passengers must be known to all parties. This
absence of knowledge of rights and obligations h a s resulted from the
uneven distribution of educational opportunities, as well as the lack of
penetration of government services that provide information, or that act
as an advocacy of shipping users' interests. To obtain quick and fair
resolution to conflicts between these parties requires good intentions by
both parties, and while this cannot be guaranteed by legislation,
regulation or decree, it is essential that the development of laws
governing the liability of ship owners, and limitations to that liability
flow from an informed engagement in the law making process of all
interested and affected parties. As this chapter has noted, Indonesia
tries to ensure this domestically, regionally and internationally.
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CHAPTER TEN
THE INDONESIAN JUDICIAL FRAMEWORK AND JURISDICTION
OVER SHIPPING
10.0. Introduction
Indonesia is at present one of several countries that still apply the
Continental Law System, although in some countries, including the
Dutch State that fostered the legal system in Indonesia, the Continental
law system is no longer popular. In the opinion of Hartono Sunaryati,478
the Continental law system has been left behind by common law
systems
flourishes.

such

as

the American

law system,479 which

currentiy

She said that the Netherlands today has applied and

absorbed the American law system in the daily practice of education,
trade and dispute settlement in courts. However, Indonesia still refers
to continental law for many activities including shipping and trading,
and dispute settlement. As Indonesia is a free and sovereign country,
independent for over 50 years, there is no longer any compulsion for the
implementation of Continental law by the concordance principle. Yet, as
stated in the Indonesian Commercial Law (KUHD) and the Indonesian
Civil Code (KUHPer) the Continental law system is one of the legal
systems still in u s e in Indonesia today as a legal authority in cases
involving dispute settlement.
Moreover, the Indonesian legal system existing at this time cannot
be separated from its long history, where local custom and religion have
been an influence on legal development. Such influences are still to
some extent operational in today's daily activities, such as in Maccasar,

478 Hartono Sunaryati, Director of the Indonesia Ombudsman Institution, direct phone
interview, February, 2003.
479 Brent McClintock, The Law: The American System, 2001, states: "The U.S. adopted
the
English
common
law
during
colonial
times...",
see
<http: / /www2carthge.edu/-brent/amlaw.ppt> (accessed 4 * Feb 2003).
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Sumatra and Bali.480 The alteration of a legal system needs profound
consideration because there are many consequences that may flow from
such alteration, beyond those desired consequences that compelled the
alteration. The implementation of common law and American law in
Indonesia currently relates to a consideration of business principles. In
this early and immature implementation it is likely that significant
differences will occur between American and other common law based
systems. This is because of the continuing influence of continental law.
This chapter will provide a view, particularly in the context of
ship-owner responsibilities, of the Indonesian legal system, judicial
processes,
historical

court jurisdictions
background

should

and

procedures.

provide

an

Consideration

understanding

of

of
the

Indonesian legal system. It will also make more understandable what
the Indonesian government has done to address legal problems in the
global age.
10.1. The Development of the Indonesian Legal System
Indonesia's

geographical

condition

and

the

plurality of its

economic, culture and social elements are unique.48i This plurality
inpludes, for example, over three hundred distinct ethnic groupings.
The variety of ethnicities, the differences of environmental conditions,
climate and customs have affected

lifestyle, behaviour and

their

necessary regulation. These circumstances promote the establishment
of unified

legal perception

as

an

essential

instrument

for

the

administration of the state. Generally the Indonesian legal system can

480 Achmad Ubbe and Ellyana Syukur, The Customary Law in Sumatra Barat and
Sulawesi (West Sumatra and Celebes), Departemen Kehakiman, Badan Pembinaan
Hukum Nasional, Monography Hukum Adat, Jakarta, 1999, states: "Musyawarah dan
Mufakat (discussion and personal approach is the first step before making a decision
in the solving of a problem)."
4«i
Society
and
Culture,
The
Indonesian
Nation,
<http://202.159.108.43/data/sos.htm>
(last updated
03/20/98@webdesigner.
accessed 5*^ Feb 2003).
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be divided into six periods, and every period reflects a transition
towards a national legal system.482 The six categories are:
•

The period before the proclaimed of independence;

•

The period when the Islam first entered Indonesia;

•

The Christian (Portuguese and Dutch) Colonial period in the 17*^^
Century;

•

During the Dutch consolidation of its colonisation of Indonesia;

•

After Indonesian independence; and

•

The period of the 1960s.

10.2. The Period before the Proclamation of Independence
For 14 centuries customary law dominated the established and
understood legal system in Indonesia. Every region enacted its own
customary regulations in compliance with local culture. For example,
Javanese customary law is different from that of Kalimantan (Borneo) or
of Bali. Generally all customary laws have different principles and
methodologies. However, despite those distinctions they still have a
similarity of character, such as in consensus building through familial
affiliations without the support or authority of written law.483 The
appropriation and adaptation by Indonesians of Indie law, such as the
Laws of Manu,484 also influenced the character of these customary laws.

482 Sunario, The Development of the Indonesian Legal System, in Social and Culture,

1991.
483 Ibid.

484 Manusmriti, otherwise known as the Laws of Manu, were in force from 1500BC to
200AD
and
continue
to
influence
the
region,
see
<http: / /www.admiraltvlawguide.com/documents /manu.html> (accessed 16* Feb
2003). See also B. Johannes Sumarlin, Indonesia in the 1990s, A Euromoney
Publication, Jakarta, 1990, p. 11: "Major influences on the early cultural development
of Indonesia include the Hindu and Budhist religions, which spread from India around
the first century AD. These religions were dominant in the islands of Sumatra, Java,
Kalimantan (Borneo) and Bali, the Srivijaya Kingdom in Sumatra, which was a
significant sea power and trading state from the 7^ to the 13tii centuries, and in
Central Java during the 8^ to 10*^ centuries."
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10.3. The Influence of Religion
The Islam Period

In 1 6 * century Islam was introduced into Indonesia through
Moslem traders and was first adopted in northem Sumatra, and then
quickly became the dominant religion in much of the archipelago.485
These early Hindu-Buddhist kingdoms were gradually displaced by
Islamic states. Slowly some regions adopted Islam into their culture and
laws. At that time Indonesia had three types of laws: customary. Indie
and Islamic laws.486

The Christian Period
In the 17th century the first Europeans to exert a major influence
over parts of Indonesia were Portuguese, Dutch and other Europeans
traders. The European traders' initial purpose in coming to Nusantara
was to introduce and sell their products but, from time to time, they
also introduced Christianity and influenced the local inhabitants.487
Therefore, some of Indonesia's regions such as Batak, Sulawesi Utara
(Celebes), Maluku (the Moluccas), Irian jaya (Papua) and Flores have
adopted Christian doctrine as part of their customs and regulations.488

485 Sosial dan Budaya, History of Islam in Indonesia, states: "In the year of 30 Hijriyah
or 651 of the Christian Era was the first time Indonesia's people were introduced to
Islam, when Muslim seamen and merchants came to Nusantara. Gradually, the
indigenes started to embrace Islam even though not at first on a large scale. Aceh, the
most west region in Indonesia archipelago, was the first region to
receive Islam and Java Island adapted Islam in 475 Hijriyah / 1082 CE",
<http: / /www.ummah.net/islam/nusantara/ seiarah.html> (accessed 15*^ Feb 2003).
486 Sunario, loc. cit.
487 Sosial dan Budaya, Sejarah Kristenisasi ole Agama Protestan (History of
Christianisation by Protestant Religions), states: "In 183ICE the first of the Protestant
Missionaries arrived in Indonesia and opened a Teaching School in Minahasa, South
of Sulawesi. The Christianisation of local inhabitants was conducted by Missionaries
through the Teaching School. Mid 19*^ century Christianization occurred in Sangihe,
Talaud , and Maluku. In 1840 Christianization extended to Java
through Mr Emde and Coolen, both of them Dutch citizens...",
<http://www.tumasouw.tripod.com/ihave/seiarah kristenisasi di Indonesia.htm>
(accessed 15*^ Feb 2003)
488 Sunario, loc. cit.
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10.4. The Dutch Colonial Phase

In this phase the Dutch colonial government's efforts were to
enact a Dutch constitution, named Indische Staatsregeling (IS) ,489 in
Indonesian territory. At that time the Dutch govemment tried to
uniformly replace traditional Indonesian laws with Dutch law. However,
because of the strength of local culture and religion the Dutch
govemment did not succeed in replacing all traditional systems of law,
and they continued to exist.49o

10.5. After Independence
After Independence the Indonesian legal system can be divided
into two phases. The first phase is transitional, around 1945 to 1960,
and the second phase is from around the 1960s. The alteration of the
legal system from Dutch Colonial Law to National law occurred after
Indonesia succeeded in gaining its independence. In this period the
Indonesian government replaced the Indishce Staatsregeling (IS) with
the PANCASILA as its central legal system. In this transitional situation
the legal system could be divided into the four major categories of
Muslim, National, Dutch (adapted) and Customary. The national legal
system, particularly in daily practice, may be further divided into three
categories,

namely

jurisprudence,

common/customary

law

and

parliamentary legisIation.49i
The Period of the 1960s
The major guide line of state strategy, (GBHN), underlined the
creation of legal unification. The purpose of this strategy was to

489 P u s p a Yan Pramadya, K a m u s H u k u m (Dutch, Indonesia a n d English Law
Dictionary), Jakarta, 1977, p.786 states: "Indische stands for law and Staatregeling
stands for Constitution".
490 S u n a r i o , op. cit., "...because of V a n VoUenhoven's efforts, t h e c u s t o m a r y a n d
religious laws stUl exist alongside D u t c h Law. In this p h a s e in Indonesia there were
t h r e e types of laws, namely Dutch, C u s t o m a r y a n d Islamic Laws.
491 Ibid.
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implement one legal system, "The National Legal System", for all of
Indonesia's regions. The priority in this period was to replace the Dutch
Legal System with the National Legal System and to create new laws
and regulations more suitable and responsible both nationally and
internationally in the circumstances of the time.492 A variety of legal
instruments of national and intemational scope were established in this
period in the government's effort to equip the citizens as well as the
govemment with all the legal necessities. This diversity included:
criminal, administrative, environmental, economic, defence and other
legal

systems.

transformed

The

pre-existing

plurality

of

legal

systems

into a national legal system. Then the

was

govemment

concentrated and focused on turning the variety of legal instrument into
the "Indonesian Modern Law System''.493
10.6. Legal Pluralism
As noted above Indonesia consists of many ethnicities, religions
and differences

in culture. These circumstances are a

challenge

currently, and in the future, to the government's unification of the legal
system. Both Indonesia's diversity of peoples and legal systems and the
diversity of peoples and legal systems globally, create huge demands on
the Indonesia's government capacity to address the needs of all
interests, nationally and internationally. In other words the extent to
which the new national legal system reflects the pluralities established
over time in Indonesia actually makes it less flexible in respect of
international legal systems494.

492 I b i d .
493 I b i d .

494
Satjipto
Rahardjo,
Filsafat
Hukum,
in
< http://202.159.18.43/data/sos.htm> farrpsspH 15*^ Feb 2003).

Sosial

Budaya,
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Laws enacted in Indonesia can be divided into four primary
categories:

criminal

law,495 civil law,496 administrative

law,

and

procedural law. All of these categories are currentiy positive (written)
law and there have been many alterations, additions and enlargements
appropriate to current interests.
Historical expercience particularly colonisation by the political
maxim of "Divide et Impera" (Divide and Rule)497 that caused the
Indonesian nation to lose their freedom led to a determination by
Indonesia to gain control over its own destiny. The differentiation in the
inherited legal systems created a perception in the minds of Indonesia's
leaders of the need to create uniformity in Indonesia's laws. As stated in
the Preamble to the 1945 Constitution of the Republic of Indonesia:
"The foundation of the Republic of Indonesia is by law and not by power
alone." Furthermore, Articles 24498 and 27499 of the

Indonesian

Constitution provision that courts are to provide justice according to
law and are to make no distinction between persons.

Hopefully

Indonesia can, based on this provision in the Indonesian's Constitution,
create uniform national legal system which addresses all the nation's
interests and provides a feeling of security and protection in any
situation and in all conditions, judgements of courts is derived from the
495 The source of Criminal Law is the "Wetboek van Strafrecht", translated directly
from Dutch to Indonesian hereafter named "Kitab Undang - Undang Hukum Pidana".
This Law was reviewed in 1986.
496 The source of Civil Law is the "Burgerlijk Wetboek (Staatsblad 1847 / 23)" hereafter
named "Kitab undang - Undang Hukum Perdata" and the "Wetboek van Koophandle
en Failissements - Verordening" hereafter named "Kitab Undang - undang Hukum
Dagang dan Kepailitan" (The Indonesian Commercial and Bankruptcy Code).
497 Lie Tek Tjeng, Cina Perantau di Jaman Kolonial dan Jaman Indonesia Merdeka (The
Overseas Chinese in Colonial and Independence
Eras), states: "...the D u t c h Colony

which dominated at that time never tried uniting the varieties of Indonesia's ethnic
groups to bring them together. The Dutch Colonist was also smart to manipulate
religious factors, particularly Islam..."
498Article 24 of the 1945 Indonesian Constitution states:
• "The judicial powers shall be exercised by a Supreme Court and other courts
of law in accordance with statute law; and
• The structure and powers of those courts of law shall be regulated by statute
law."
499 Article 27 of the 1945 Indonesian Constitution states: "Without any exception, all
citizens shall be in an equal position before the Law and Govemment and shall be
obliged to uphold that Law and Govemment."
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principle of "judicandum est legibus, non exemplis" (justice and law
without exception).500

10.7. Judicial system
The Indonesian govemment enacted the Law of the Republic of
Indonesia No. 14/1970 on the basic provision of the judiciary, hereafter
named UU No. 14/1970, to guide the completion of judicial matters.
This law, through UU No. 3 5 / 1 9 9 9 , has particularly altered Articles
1,501 11^502 22,503 and 40.504 The government's purpose in altering some
Articles is to respond current situations and conditions in Indonesia,
and, especially through Article 22, to enhance the orderliness of
administration. In Article 22 the authority of military implication is
minimised.
By the UU No. 14 / 1970 the Indonesia's judiciary system was
divided into four categories, namely general courts, religious courts,
military courts, and state administrative courts. Furthermore, Article 1
of UU No.

14/1970

states that the power of the Judiciary

is

independent from the state in administering justice to maintain law and

500 Ranuhandoko I.P.M., Terminologi Hukum Inggris - Indonesia (Indonesian and
English Law Terminology), Sinar Grafika, Jakarta, 2000, p.358.
™i Article 1 of UU No. 14/1970 determines general provisions.
502 Article 11 of UU No. 14/1970 establishes the organisation, administration and
financial arrangement of the judicature.
503 Article 22 of UU No. 14/1970 states the jurisdiction of the judicature. It determines
the competence of a court to settle a dispute. For example, a military member who has
been alleged to have committed a criminal act shall be tried and judged by a court of
the branch of the General Courts, unless, in accordance with a decision of the
Minister of Defence and Security and with the approval of the Minister of Justice, the
case concerned shall be tried and judged by a court of the branch of the Military
Courts. Furthermore, this new regulation stated that: "A criminal act, committed
jointly by persons falling under the jurisdiction of the General Court and the Military
Court shall be tried and judged by a court of the branch of the General Court, unless
excepted by the Minister of Justice, in which case the matter shall be tried and judged
by a court of the branch of the Military Courts."
504 Article 40 of UU No. 14 / 1970 states aU Regulations on Basic Provisions of the
Judiciary which are contrary to this Law shall be null and void. The new Article states:
"All provisions implemented by Articles 11 and 22 are still valid as long as there is no
new replacement."
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justice based on PANCASILA,505 in order to uphold the rule of law in tiie
Republic of Indonesia.
The daily practice of judiciary in Indonesia is referred to UU No.
14/1970. Articles 2,506 4,50? 5^508 6,509 7510 and 145ii are significant in
providing that all Indonesian citizens without exception and all people
living in Indonesian territory are equal before the law. Article 2 implies
that in all dispute settiement for each case filed with the courts
completion of each case involved voluntary jurisdiction. Article 2 of UU
No. 14/1970 allows the establishment of other courts depending on the

505 S e e PANCASILA, C h a p t e r T h r e e .
506 Article 2 of the UU No. 14/1970 states:
• "The administration of the judiciary referred to in Article 1 UU No. 14/1970 is
entrusted to courts of justice and is fixed by law with the main task of
receiving, examining and judging as well as completing any cases filed with
court; and
• Other tasks other than those referred to in paragraph above may be entrusted
to the judiciary by virtue of statute law."
50V Article 4 of UU No. 14/1970 states:
• "The Administration of Justice shall be exercised In the name of Justice based
on the belief in The Almighty God'; and
• The Administration of justice shall be exercised efficiently, speedily, and
inexpensively; and
• Any interference in the exercise of the judicial function by authorities other
than the judiciary shall be prohibited, except for cases referred to in the
Constitution."
508 Article 5 of UU No. 1 4 / 1 9 7 0 states:

•
•

"The court administers justice according to law and makes no distinction
between persons; and
In civil proceedings the court assists persons seeking justice and tries its
utmost to overcome all hindrances and obstacle in order to obtain an efficient,
speedy and inexpensive administration of justice."

509 Article 6 of UU No. 1 4 / 1 9 7 0 s t a t e s :

•
•

"No-one whosoever may be summoned to appear before a court, other than by
the power assigned under law; and
No-one whosoever may be punished, except when based on legal evidence and
the court is convinced that the person held responsible and has been found
guilty of committing the act of which he is accused."

510 Article 7 of UU No. 1 4 / 1 9 7 0 states: "No p e r s o n whosoever m a y be arrested,

detained, searched and no seizure should be made upon his goods, unless by a
warrant of the competent authority, in accordance with procedures regulated by law."
511 Article 14 of UU No. 14/1970 states:
• "The court shall not refuse to examine and judge a case brought u p in court,
by reason of obscurity or indistinctness of the law: it has an obligation and a
responsibility to examine such a case.
• The provision referred to in the preceding paragraph does not exclude
agreement by arbitration in a civil case."
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specific matters of the case and where the subject of the case really
needs experts with specific knowledge, such as in the field of shipping.

UU No. 14/1970 is structured so that Articles 1 to 5 explain the
general provisions. Articles 6 to 10 are related to civil and criminal
justice. Articles 10 to 24 discuss the courts and their principles. Articles
25 and 26 elaborate the relationship of the court and other state bodies.
Articles 27 to 29 examine the judge and his duties. Articles 30 to 32
explain the status of the officers of the court. Articles 33 and 34 deal
with the execution of sentences of the courts. Articles 35 to 38
determine legal aid, and finally. Articles 39 to 41 conclude

the

provisions.

10.8. Types of Courts
Jurisdiction within Indonesia concerns the choice of the court
which, because of location and applicability, is considered to be most
suitable for the settlement of a given dispute. Internationally, the
concern is in establishing under which circumstances national courts
have jurisdiction to adjudicate upon a dispute to which one or more
aliens are parties. This intemational concern also affects the judicial
system within the country.

In Indonesia for every Regency (KABUPATEN) the court of first
instance is the District Court, which is a division in the regional
administration below that of the Province. The District Court is
competent to try all criminal and civil cases including cases where
aliens are involved. Article 19 of UU No. 14/1970 permits a notice of
appeal to the High Court to be given by parties to the hearing in the
court of first instance, unless acquitted by that court.
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The High Court

The High Court is a second level court. It is located in the capital
city of every province and every province h a s only one high court. The
high court hears cases in a 'cassation' process, which is only concerned
with the legal aspect of the case, and focuses on whether the lower
court h a s applied the law properly. FuriJiermore, this cassation process
applies also to the judgements of courts of appeal, and concerned
parties may give notice of cassation to the Supreme Court, which shall
examine the application of the law in that case.

The Supreme Court
The law of the Republic of Indonesia No. 14/1985, hereafter
named UU No. 14/1985 on the Supreme Court makes it the highest
court of the State. It is located in Jakarta, the capital of Indonesia. The
Supreme Court is empowered, under law, with the supreme supervision
of other courts. Appeal notices may be given to the Supreme Court and
its judgement is final as stated in Article 2 and Article 33512 of UU No
14/1985.
The Supreme Court in its duty isfreefromgovemment intervention and any other
interference. In order that all judgements shall be fair Article 10 of UU No. 14/1985
allows the examination of the relationship between the judge and the litigating parties.
Under Article 41 of UU No. 14/1985513 a judge is prohibited from presiding over the
case if certain relationships, such as familial, exist between the parties and the judge.
512 Article 33 of UU No. 14/1985 states:
• Paragraph (1): "The Supreme Court shall decide in the first and the last
instance all disputes conceming the jurisdictional competence to try a case
between:
a. two courts from different spheres of the judiciary;
b. two courts from the same sphere of the judiciary but from different appellate
districts; and
c. two Appellate level Courts from the same or different spheres of the
judiciary"; and
• Paragraph (2) states: "The Supreme Court shall have jurisdiction to decide in
the first and the last instance all disputes arising because of the expropriation
of a foreign vessel and its cargo by a vessel of war of the Republic of Indonesia
in force under regulation."
513 Article 41of UU No. 14/1985 states:
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The Supreme Court Organisation and Authorities
As stated in Article 17 of the Indonesian' Constitution

the

President's authority to appoint Ministers to assist in the administration
of the State includes the authority to appoint the Chief Justice and the
Vice Chief Justice.

The Indonesian Supreme Court Organisation

comprises the Chief Justice, the Vice Chief Justice, members of the
Judiciary, the Registrar and the Secretary General of the Supreme
Court.

Admiralty

Court

The Admiralty Court is not included in the categories of UU No.
14/1970. However, it was possible to establish the Admiralty Court on
the basis of Article 13 of UU No. 14/1790. This Article states: "Special
Courts beside the existing Courts shall only be established by law". The
establishment of the Admiralty Court is referred to in Article 20 of the
Indonesian Government Decree No 1/1998 hereafter named PP NO.
2 0 / 1 9 9 8 , that deals with the investigation of ship accidents. This Article
states: "The Admiralty Court is a Govemment Institution under a
Department and h a s direct responsibility to the Minister."

Paragraph (1): "A Judge must withdraw from a session when he or she is tied
by a blood relationship, or is related by marriage to the third degree, or is in a
marital relationship, even one where divorced, with a member or with the clerk
on the panel";
Paragraph (2): "A Justice or Clerk must withdraw from a session when he or
she is tied by a blood relationship or is related by marriage to the third degree
or is in a marital relationship, even where divorced, with a prosecutor, military
prosecutor, criminal defendant, legal advisor, civil defendant or plaintiff;
Paragraph (3): "A family relationship as intended in paragraphs (1) and (2) shall
also apply to the relationship between a Supreme Justice and/or Supreme
Court Clerk and a Judge and /or Clerk of the First Level Court as well as a
Judge a n d / o r Clerk of the Appellate Level Court who have heard the same
case";
Paragraph (4): "In the event that a Judge who decided the case at the fu-st or
appellate level then becomes a Supreme Justice that Justice is forbidden from
examining the same case"; and
Paragraph (5): "The Justice or Clerk falls under the defmitions intended in
paragraphs (1), (2), (3) and (4) they must be changed and when not changed or
when he or she does not withdraw and the case is decided, that decision is void
and the case is required to be heard again by another panel."
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The following explanation is in regard to several Articles related to
the Admiralty Court in the UU No 14/1970 that are a guide to
understanding

the

authority

to

determine

severe

and

fight

p u n i s h m e n t s , as well as the total amount of compensation payable.
Article 2 states in Section (1) of UU No 14/1970 states: "The
administration of the Judiciary referred to in Article 1 is entrusted to
the Court of justice and is fixed by law with the main task of receiving,
examining and judging as well as completing any cases filed with the
Courts." In Section (2), other tasks other than those referred to in
paragraph (1) may be entrusted to the judiciary by the virtue of
statutory rules. Article 3 states in Section (1) that the administration of
justice throughout the territory of the Republic of Indonesia is by the
State Administration of justice and is also fixed by law, and in Section
(2) that the State Administration of Justice is administered

and

maintained by law based on PANCASILA.

Article 4, Section (1) of UU No. 14/1970 requires tiiat the
Administration of justice shall be exercised "in the name of Justice
based on the belief in the Almighty God." Section (2) calls for the
administration of justice to be exercised efficientiy,

speedily and

inexpensively. Section (3) prohibits any interference in the exercise of
the judicial function by authorities other than the judiciary, except for
cases referred to in the constitution.
As stated in Article 27 of the 1945 Indonesian Constitution, that
without any exception, all citizens shall have an equal position in Law
and Government and shall be obliged to uphold that Law and
Govemment. The implementation of this Article is found in Articles 5 to
8 of UU No. 14/1970. Section (1) of Article 5 requires the court to
administer justice appropriate with the law and to not discriminate
between people.5i4 Section (2) of this Article requires that in civil
514 The people's right to find justice is guaranteed by human rights and shall be
protected by the state.
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proceedings the court assists persons seeking justice and makes the
u t m o s t effort to overcome all hindrances and obstacles in order to
obtain an efficient, speedy and inexpensive administration of justice.
Article 6 states in Section (1) that no-one may be summoned to
appear before a court other than that assigned to him by law, and in
Section

(2) that

no-one

may

be punished,

except where

such

punishment is based on legal evidence, and the court is convinced that
the person is responsible, and h a s been found guilty of committing the
act of which he is accused. Article 7 states that no-one may be arrested,
detained, or searched, and no seizure may be made of his goods, unless
by a warrant of competent authority and in accordance with the
procedures regulated by law. Furthermore, Article 8 requires any one
who is suspected, detained, prosecuted a n d / o r summoned to appear
before the court, and should be presumed innocent until proven guilty
by the court's decision, which is final.
Significantly this law imposes an obligation on the court as well
as on the judge in the discharge of his duties. As for Article 14, it has
been decided that the judge, being an instrument of the court, is
considered to have an appropriate understanding of the law. They who
seek justice come to him to ask for justice. If the judge does not find the
sources for his judgement from the written law (positive law), the judge
shall make his determination from sources of unwritten law on the
basis of the law deeming him a judicious person responsible to The God
Almighty, to himself, to the community and to the people and the
country. In this circumstance, the judge really m u s t fulfill

the

requirements in an informed and intelligent way. He cannot rely on
reasoning that is not available to the judiciary for this sort of problemsolving.
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10.9. Duties of the Admiralty Court

The duties of the Admiralty Court (Article 18) include tiie careful
examination of the cause of a ship's accident, and the determination as
to fault and negligence with regard to the execution of the duties by the
ship's captain or the master of the ship in accordance with professional
standards of seamanship. The Court is also required to ascertain the
certification

of the ship's captain or master. The

administrative

sanctions stated in Article 18 point (b) include a warning, and the
temporary cancellation of a professional seaman's certificate (related to
a specific position on the ship) for at least two years. Article 2,
Paragraph 1 of PP No. 1/1989 states that for ships within Indonesian
territory, and for ships flying the Indonesian flag outside Indonesian
territory, there is no limit imposed on the investigation of ships'
accidents. As paragraph 2 of this Article states, subjects of investigation
include: the sinking of a ship, fire, collision, and the ship running
aground. The most important provision in this PP deals with the
position of the Admiralty Court. Under the Article 17, the Admiralty
Court has an obligation to carry out investigations at the second level.

The investigation for the ship's accident may be divided into two
categories. They are the first level, and the continuation levels of the
investigation.515 The purpose of the first level of investigation is to
collect and gather information relevant to the ship's accident, and the
second level, the continuation of the investigation, provides objective
judgements

as

to

whether

there

were

mistakes

made

in

the

implementation of professional standards of seamanship5i6 performed
by the captain or master of the ship. The Admiralty Court as an
investigating institution occupies the second level. The harbourmaster

515 Article 3 of t h e G o v e m m e n t Decree No. 1 / 1 9 9 8 .

516 The Indonesian Govemment Decree No. 1/1998, Elucidation on the Investigation of
Ships' Accidents.
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or any other govemment official appointed by the Minister h a s authority
to investigate on the first level.5i7

Note that Article 97, Paragraph 3, of UNCLOS states: "No arrest or
detention of the ship, even as a measure of investigation, shall be
ordered by any authorities other than those of the flag State." Article 28
of PP No. 1/1998 determines the requirements of an Officer of the
Admiralty Court. Under this article anyone applying for the position of
an Officer of the Admiralty Court must have qualifications that include:
• Devotion to One God;
• Loyalty to the PANCASILA as fundamental to the State, and
the 1945 Constitution of the Republic of Indonesia;
• Have working experience of at least 15 years as a govemment
official;
• Law School, Ship Technical Engineering Graduate with the
Nautical Experience Certificate; and
• Have working experience of at least two years as a member of
the Admiralty Court (this is a specific requirement for the
Chief of the Admiralty Court).
The Indonesian government has enacted the Govemment Decree
(Decree No 1 of 1998) on "The Investigation of Ships' Accidents" to
govern the investigation of certain maritime situations in relation to
navigation accidents. The Decree contains sixty, mostiy practical,
articles. This sub chapter considers several significant articles and
examines some of the definitions used in this decree.
Chapter 1, Article 1, Section (1) confers authority on govemment
officials to investigate the cause of any ship's accident that has
occurred. Section (2) presumes negligence on the part of the ship's
captain or master or officer, if they did not properly execute professional
standards of seamanship.
517 Article 8 of PP No. 1/1998.

Section (3) metes out punishment to any
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person whose responsibility for liability is based on a finding of the
Admiralty Court sanctioned by administration.
The ship's officer includes the navigators, the ship's engineer and
the ship's radio officer. A witness is anyone who provides proper
information related to the needs of the investigation of a ship's accident.
Proper information, in this section, means information provided as
evidence by one with authority involved at first hand who experienced
or had direct or indirect knowledge of the circumstances of the accident.
An expert witness is anyone with a demonstrated capability and
capacity in a specific field, and who can provide proper professional
information

as

an

expert

to

clearly

describe

incidents

and

circumstances. The expert advice may be given by anyone who has been
appointed to the company as the ship's captain or master of the ship
when that person appears in the court's investigation. The Ministry in
this case is the ministry with the authority in the navigation sector.
Further, in regard to whom and for what the investigation was
executed. Article Two states in Section (1) that the investigation of a
ship's accident is executed in all instances of accidents to ships
occurring both inside and outside Indonesian's territorial waters. Under
Section (2), the investigation for the ship's accident occurs when a ship
is sinking, is on fire, suffers collision, is wrecked, or suffers any other
accident which can threaten the lives or safety of people.
10.10. The Ships' Accident Reports
Article 4 places the obligation to report a shipping accident on
everyone on board the ship with knowledge of it. Such a report is
directed to the port officer nearest to the accident area when the
incident occurred in Indonesia's territorial waters, the Indonesian
representative officer who is closest to the accident, or the govemment
official who h a s authority from the country where the

accident
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happened when the accident occurs outside of Indonesia's territorial
waters.

Where the ship in distress is located in Indonesian waters, the
ship's captain or master of the ship h a s full responsibihty to report to
the port master when he becomes aware of the distress. This also
applies where the ship is involved in an incident caused by another ship
in a dangerous condition, or by another ship in an unsafe position. The
captain m u s t direct to safety all crew and passengers from the ship.5i8
Masters of foreign ships, a s well the master of the ship that flies the
Indonesian

flag,

have a responsibility

to formally

report

to a n

Indonesian representative officer, or to the appropriate govemment
officer of the country where the accident occurs outside Indonesian
waters.
In its daily activities the Admiralty Court investigates shipping
accidents by order of, or request from, the Minister. The Admiralty
Court does not itself have the authority to initiate action regarding
shipping accidents directly without an order or request from the
Minister.519 What is the position of the Admiralty Court in the
Indonesian judicial system? Commensurate with Article 20 PP No.
1/1998, the Admiralty Court is declared a govemment institution under
the control and responsibility of the Ministry who is responsible in the
field of navigation.520 xhe Minister h a s authority to request or to cancel
investigations on the basis of a first level investigation report.52i
518 Article 5 of PP No. 1 / 1998.
519 Article 15 of PP No. 1/1989 states: "When, based on the investigation report of a
ship accident in the first level, the Minister decides that the investigation needs to
continue the Minister will request to the Admiralty Court to conduct the investigation.
The request shall be offered at least fourteen days after the Minister has received the
report."
520 Article 1 Paragraph 8 of PP. No. 1/1998 states: "Minister means the minister who
has responsibility for navigation activities." In the explanatory part of this regulation
there is no further elaboration on the Minister's authority and responsibility in the
field of navigation. The interpretation of the Minister's responsibilities is flexible and
invites confusion. This Article is only understandable to people who are active in the
shipping field but is difficult to understand for people who are not familiar with
navigation activities. For the moment navigation activity is under the authority of the
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The Admiralty Court is located in the capital city of the Repubhc
of Indonesia (Article 21). Article 23 states that the Admiralty Court is
conducted by the head of the Admiralty Court holding a qualification of
Master of Law, Nautical Expert Level I, Technical Expert in level I, and
Technical Master of Ship. The total number of members of Admiralty
Court so qualified, including those whose qualifications equal those of
the chief of the Admiralty Court, is 15. As stated in Article 18 in
accordance

with

administrative

sanction,

the judgement

of

the

Admiralty Court is an Admiralty jdgement that is provided in written
form (Article 44). The Admiralty Court judgment is final (Article 45).
Further to the validity of the Court's rufing Article 48 point (1)
states: "The administrative sanction shall be effective as punishment
after the master of the port or an officer representing Indonesia has
signed the decision of the Admiralty Court." Point (2) states: "The
master of the port or the Republic of Indonesia's representative officer
abroad h a s the responsibility to send the copy of notification with
regard to the implementation of the decision as stated in point (1) to the
Ministry."

The core function of the Admiralty Court is its judgement, and
that may only constitute an administrative sanction. The authority of
Admiralty Court is limited by the Indonesian judicial system. The
Court's competency for presiding over cases that particularly relate to
navigation accidents is found in Articles 10522 and 13523 of UU No. 14 /
1970.

Department of Communication, thus the Minister referred to in this regulation is the
Minister of the Department of Communication.
521 Article 16 of PP No. 1 / 1 9 9 8 states: "The Minister shall be i s s u e d Avith a canceUation
letter of a s h i p accident investigation b a s e d on t h e first level report."
522 Article 10 of UU No. 14 / 1970 s t a t e s : "The highest supervision over Courts in all
b r a n c h e s of t h e j u d i c a t u r e will be fixed in special Law. The r e a s o n for this requirement

is due to the special aspects of each branch of the Judicature, with regard to its cases
as well as its subjects in substantial law as well as in formal law."
523 Article 13 of UU No. 3 0 / 1999.
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Arbitration

Dispute settlements by the Arbitration Board are not included in
the hierarchy of the Indonesian judicature system. Article 3 of UU No.
1 4 / 1 9 7 0 Section (1) states: "The administration of justice throughout
the territory of the Repubhc of Indonesia is by the state administration
of justice and is fixed by law." This may mean justice is no longer to be
carried out by non-state court; that it may only be carried out by the
state administration of justice. However, another part of Article 3 states
that: "The conduct of a case may be still allowed outside the Court
where the case is based on reconciliation by an arbitrator. The
establishment of the Indonesian Arbitration Board is based on the Law
of the Republic of Indonesia No. 3 0 / 1 9 9 9 on Arbitration and Altemative
Dispute Resolution, hereafter named UU No. 3 0 / 1 9 9 9 , that deals with
the Indonesian arbitration law.''524 in addition, the Indonesian law of
civil procedure determines the arbitral procedures and ensures that
they are property conducted. There is a growing tendency to make an
arbitrator's decision binding and final without judicial interference.525
Generally provisions stated in KUHPer are used in the Arbitration and
Dispute

Resolution

Regulation.

Basically,

dispute

resolution

by

arbitration is a solution to finalise disputes by agreement, regulated in
KUHPer. In reference to agreements, Articles 1233,526 1234527 and
1320528 are some of the KUHPer Articles that still exist in Indonesia.

524 Law No. 30 / 1999, Law on Arbitration and Altemative Dispute Resolution was
enacted in 1999.
525 I b i d .

526 Article 1233 of KUHPer s t a t e s : "Every contract h a s its genesis in law."
527 Article 1234 of KUHPer s t a t e s : "Every contract consists of a n a g r e e m e n t to provide
something, or to do something or to not do something."

528 Article 1320 of KUHPer states: "...an agreement is lawful if:
• Each party unanimously makes the agreement;
• Each party has the capability to make an agreement and comply with aU
prevailing laws;
• There is an object to the agreement; and
• The object of the agreement is legal."
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1 0 . 1 1 . The Jurisdiction of Arbitration Institutions

An arbitration agreement is an agreement with an arbitration
clause in a form that is noted in an agreement made by parties before
the emergence of a dispute, or after a dispute occurs. Article 2 of UU
No. 3 0 / 1 9 9 9 states: "This regulates the altemative dispute resolution
through the procedure approved by the parties to the dispute resolution
without recourse to formal litigation." Furthermore, Article 3 states:
"The court of first instance does not have authority to administer justice
to parties in dispute where each of the parties h a s agreed

to

institutional arbitration."
The court of first instance has the jurisdiction for all cases
handled and rejected by the arbitration institution, except in specific
conditions determined

by regulation.

Where a party lacks

the

knowledge to select an appropriate arbitrator, the court of first instance
h a s the authority to appoint such an arbitrator. 529
The Indonesian National Arbitration (BANI) provides rules of
procedures for arbitration and a list of arbitrators consisting of experts
with various technical and professional backgrounds. The BANI mainly
deals with general contractual disputes.
Indonesia is a contracting party to the New York Convention
1958.530 The Supreme Court Regulation No. 1/1999 provides the rules
of procedure for the enforcement of foreign arbitral awards. The
regulation provides that the application for an executor and its
registration should be submitted through the District Court of Central
Jakarta.

529 Article 13 of UU No. 3 0 / 1999.
530 The I n d o n e s i a n g o v e m m e n t enacted t h e New York (NY) Convention 1958 t h r o u g h

Presidential Decree
No. 34 / 1981,
see<http://www.pertamina.com/indonesia/head_office/hupmas/news/Pressrelease/
2002/Agustus/P...> (accessed 5 * Feb 2003).
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The Indonesian Law of Civil Procedure provides general procedural
remedy for obtaining security for the enforcement of a claim. It also
includes procedures for the enforcement of court judgements and
arbitration awards. Judgement will be enforced following the apphcation
for and issuing of a court order. It may include the forced sale of the
property of the defendant on which the law of procedure also provides
certain requirements to be followed.

It should be noted that a foreign court judgement cannot be
enforced in Indonesia (Article 436 of the Law of Civil Procedure). To
obtain a n Indonesian Court judgement, a case that is already judged
overseas m u s t be reprocessed in an Indonesian Court, in which case
the foreign court judgement would serve as essential evidence in the
proceedings.
It is also to be noted in this respect the recognition

and

enforcement of a foreign judgement depends usually on the condition of
reciprocity. Bilateral agreements can be negotiated by a number of
states based on the terms and conditions upon which each of
contracting state should recognise a judgement given by a court except
where the judgment was obtained by fraud or where the defendant was
not given reasonable notice and a fair opportunity to present his case.
Reference is made in this respect to the Intemational Convention on
Civil Liability for Oil Pollution Damage 1969.
With respect to foreign arbitration awards, as mentioned above,
enforcement can be applied in Indonesia in accordance with the
procedure prescribed by the Supreme Court Regulation No. 1/1990.531

531 Law No. 30 / 1999, loc. cit.
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1 0 . 1 2 . Key Issues of Jurisdiction

This

explanation

will

hopefully

throw

fight

on

how

sea

transportation is regulated in Indonesia and how the parties concerned
deal vidth cargo claims. In the light of the existing state of law in the
country, which in certain respects has not been updated, the court
could play a significant role. One of the key issues of jurisdiction is
cargo claims. This section will provide a few brief highlights on matters
of jurisdiction and law enforcement, as well as the key issues related
thereto in the Indonesian maritime law with respect to cargo claims.
The state of the law in Indonesia, as far as the main laws, such as the
private

law

including

the

commercial

law

has,

since

national

independence, been basically the same as it had been during the Dutch
administration time. This was the result of a provision in the 1945
Constitution which, in order to prevent a vacuum in law, stipulates that
all the existing state institutions and regulations shall continue to
function so long as new ones have not been set u p in conformity with
the Constitution.
In the course of time, a substantial number of old laws and
regulation have been amended or replaced by new laws and regulations.
However,

with

respect

to

civil

and

commercial

law,

including

maritime/sea transport law, except for the small change on voting
rights in the corporate law that took place in 1971, the provisions are
basically still the same. The Civil Code and Commercial Code, which
date back from 1848, form the basis of the private and commercial law,
including maritime / sea transport law.
10.13. The Relationship of the Court and other State Bodies
The Supreme Court is the highest court of the state. The Supreme
Court h a s functions that empower it with the highest supervision over
the acts of other courts pursuant to provisions determined by law.
Where someone is unsatisfied with a judgement pronounced in the
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District or in the High Court, an appeal may be lodged by him or her in
the Supreme Court, which may reverse a n d / o r revise that judgment.
The Supreme Court h a s its special organisation, administration and
finance. AH judgements made by the Supreme Court are final and are
legally binding as well. However, where the judges are presented with
new evidence, the final judgment could be considerably better for the
appellant if the judges find that the new evidence found may provide for
relief from the punishment imposed by the lower courts. The Supreme
Court as the highest State institution in all of Indonesia's judicial
system is free from intervention by either other institutions or by the
government.532 Furthermore, its determinations reflect the position of
Admiralty law in the Indonesian judicial system.
Article 11 of UU No. 14/1970 states that general, religion,
military and state administrative courts fall under the power of each
ministry

concerned,

in

matters

pertaining

their

organisation,

administration and finance. Moreover, Article 13 states with regard to
the Special Court that the law shall only be established for those courts
that already exist. Regarding the Admiralty Court, this institution was
already established under Article 20 of the Telecommunication and
Communication Department.
Based on the above, the Indonesian Govemment, with regard to
authority and the administration of justice as well as the determination
of judgements, recognises judgements that have been decided by a
court within the scope of are general, religion, ministry and state
administrative courts. As with the judgements of the Admiralty Court,
the special Court provides decisions on administrative sanctions only.
Thus dispute settiement with regards to civil and criminal matters is
taken over by the General Court.

532

Article 2 of the Indonesian Law on the Supreme Court.
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10.14. Conclusion

In absorbing and responding to all interests, the Government's
efforts in establishing the legal system was to provide legal aid and the
enforcement of law (law and order) to all genuine Indonesian citizens
and foreigners such as investors, students and tourists. The customary
and religion influences in the Indonesian legal system is still found in
daily practice because of the circumstances of their growth and
development
Government's

over
effort

their
in

long

history.

addressing

all

Therefore,
legal

the

matters

Indonesian
is

by

the

establishment of different types of courts, such as general courts,
religious courts, military courts and state administrative courts. The
Military Courts have a particular authority to investigate and preside
over military cases. This authority is, however, rests on the principle
that the Republic of Indonesia is based on the rule of law, not on power
solely.
As described above the state of law, and particularly that of
maritime law, in Indonesia, is basically the same as it had been at the
time of the Dutch administration. Whenever applicable, in particular
with respect to monetary amounts in the old laws, the Indonesian Court
gives due consideration to Article 1339 of The Indonesian Civil Code
which expressly stipulates the agreement and the law, and the Court,
are all bound by justice and established, or common usages or
practices. In the concepts of freedom of contract and the autonomy of
parties the Indonesian legal system provides for the accommodation of
practical needs and development. Maritime transport in the Indonesian
sea-borne trade h a s much benefited from these concepts whereby cargo
claims are settled in accordance with intemational standards and
practices.

However the Indonesian shipping companies have struggle when
they are confronted with the Indonesian government's attitude towards
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globalisation issues. Indonesian maritime law h a s to take on a multisector approach, particularly with the regulation that deals with the
carriage of goods by sea. The Indonesian govemment m u s t change it, as
stated below:
•

Set u p new regulations that effectively handle intemational
issues, because trade is one of the most important elements in
the backbone of Indonesian economic development;

•

The development of laws h a s to correspond with the development
of the govemment decree;

•

The current regulation must be in harmony with formal law,
which h a s universal values; and

•

Ratifies the number of international conventions, which regulates
the carrier's responsibility and sum of compensation and other
activities on the sea.
In accordance with the authority connected with the purpose of

the provision in the Elucidation of the Constitution of 1945, the
Republic of Indonesia is based on the rule of law, not on power solely,
and t h u s the Admiralty Court is not an independent court. The Minister
h a s the authority and power to intervene or interfere in judicial affairs,
and the suspicions of people, who need accurate information, have
emerged in the investigation of shipping accidents. An example is the
"Tampomas Ship II" case. The people connected with the Tampomas
Ship II's case have u p to the present never been satisfied with the
Admiralty Court's decision. The aftermath of the Tampomas Ship II case
seems never-ending and will not disappear from Indonesian history
particularly for the people who have business in the field of shipping.
The lack of order that seems to occur sometimes in Indonesian
laws is not due to any inherent fault in the laws and regulations
themselves, but result from the mind-set of some officials and other key
participants in the legal process and from, in some instances and still in
some regions, from an ignorance of positive and customary laws
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resulting from a lack of information. It may be seen then that the future
enhancement of the Government's efforts in this regard lies with a more
intensive and widespread use of the arbitration laws. The arbitration
laws were established in Indonesia a long time ago, as evidenced by this
ancient but still popular expression from Sumatran Customary Law,
"Musyawarah and Mufakat", which every Indonesian understands to
mean that the first step before making a decision in solving a problem is
discussion and a personal approach.
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CHAPTER ELEVEN
CONCLUSIONS AND RECOMMENDATIONS
11.0. Conclusion

Sea transportation activities are inextricably interwoven by the
influence of various developments taking place in Indonesia . In respect
of these developments, arrangements for and the implementation of sea
transportation activities are rooted in the diverse conditions that have
occurred in Indonesia and in numerous situations nationally and
internationally. The Indonesian govemment currentiy faces critical
problems, particularly with regard to the shipping business. By
enacting the Indonesian Navigation Law - UU No. 2 1 / 1 9 9 2 and a
number of related domestic regulations, sea transportation has been
able to increase cargo and passenger flows; both inter-island and ocean
going. However, this success has not resulted in the realisation of the
full potential of the shipping sector.
The following obstacles cause difficulties:
•

Incapability of developing and providing sufficient vessels for
their fleets;

•

The national shipping companies are not sufficiently capable of
developing and providing an increase in the number of their
fleets because of the lack of capital. Therefore, an unacceptable
n u m b e r of ships that operate are inadequate vessels. The
vessels are aged, with low capacities, limited capabilities and
are not comparable with similar ships of foreign companies;

•

Fierce competition; and

•

The market segment for domestic sea transportation must be
carried by the domestic shipping companies to a full one
hundred percent, because the national regulations (Article 76
UU No. 2 1 / 1 9 9 2 and Articles 8, 9 and 10 PP No. 82/1999)
state that domestic transport,

including passengers

and
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cargoes,

is

to

be

conducted

by

the

national

shipping

companies. However, because of the inability of national fleets,
due to the toted number and condition of vessels, as well as
business malpractice, domestic shipping cannot really compete
successfully with foreign shipping companies.
Up to the present, the shipping business in Indonesia h a s not
been classified as a creditable business for banks, because the shipping
business carries such high risk. A number of banks will not take the
risk because the credit repayments almost never run smoothly. Only
high interest rates are provided when bankers consider risking credit
for shipping business activities

Deregulation

and de-bureaucratisation

of sea

transportation

created positive effects in some aspects, such as making it easier to
charter vessels. This relief, however, has resulted in the practice of
dissimulation in chartering. It was difficult to monitor the development
of domestic shipping companies in these circumstances.
Maritime law in Indonesia, particularly for the shipping industry,
is basically the same as it had been at that time of the Dutch
administration. The new Shipping Act (UU No. 2 1 / 1992), however, h a s
laid the basis for the review of the Indonesian maritime legislation, but
it still requires a substantial number of implementing regulations.The
lack of understanding and compliance with maritime safety regulations
is because of the lack of information regarding the regulations by the
appropriate government institutions.
Not all of the legacy left by the Dutch colonialists was bad for
Indonesia. At least it included, for example, the establishment and
development of Indonesian Law. Although originating hundreds of years
ago, the KUHD and the KUHPer are still authoritative references in
several aspects of legal matters in daily practice in Indonesia. Experts in
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shipping activities are critical of the Law of the Repubhc of UU No.
2 1 / 1 9 9 2 on Navigation, enacted in 1992, in comparison with the laws
left by the Dutch. Given the time and costs in the process of drafting
legislation this law h a s been unsatisfactory and is not expected to have
a long life.533 T^g navigation law is j u s t one example of the costiy and
time-consuming

process of drafting law, and there is still much law in

need of review.

Nowadays, commodities for export and import transportation in
Indonesia can be carried from 137 ports that are open for intemational
trade. This policy affects intemational trade as many foreign fleets come
to Indonesia ports. This produces for national fleet a disadvantage as it
is harder for domestic shipping companies to compete for increased
cargo volume.
The shipping companies are not paying enough attention to
improving their seamen, as well as salvage, search and rescue skills,
through courses and training. Successful salvage, search and rescue
depends significantly on the improvement of seaman knowledge skill,
and indeed also on the capability of everyone who has a duty to assist
people and property when shipping accidents happen.
The Indonesian judge has heavy responsibility regarding h i s / h e r
duties as a "Law Enforcer" and as a "Creator of Peace and Justice".
H e / s h e m u s t have high qualifications to find solutions as stated in
Articles 14^34 and 27535 of UU No. 14/1970.
^33 The Indonesian Presidential Decree No. 188 / 1998 on The Process of Preparing
Draft Legislation.
534 Article 14 of UU No. 14 / 1970 states:
• Paragraph (1): "The Court shall not refuse to examine and judge a case brought
u p in court, by reason of obscurity or indistinctness of the law, it shall however
examine and judge the said case";
• Paragraph (2): "The provision referred to in paragraph (1) does not exclude the
possibility of reaching agreement by arbitration."
535 Article 27 of UU No. 14 / 1970 states:
• Paragraph (1): T h e judge as a maintainer of law and justice shall seek after,
follow and conceive the principles of living law in the community";
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1 1 . 1 . Recommendations

In order to develop sea transportation in Indonesia, serious
consideration is needed in respect of the following issues:
•

The

completion

of the

regulations

impacting

on

the

sea

transportation sector so that they may support and protect the
national shipping companies;
•

Priority m u s t be given to increasing the quality of h u m a n
resource development (HRD), so as to improve the knowledge,
professional capability and suitable mentality of personnel who
are involved in sea transportation as well as salvage, search and
rescue;

•

There is an urgent need to identify and prioritise preferences in
the acquisition of future shipping and maritime technologies; and

•

The state m u s t encourage cooperation between national and
foreign shipping companies based on future advantages for the
further development of a national fleet.
In line with the effort of utilising Indonesian territorial waters as

effectively as possible and the need to always consider the preservation
of the environment, it is essential to improve many related aspects.
These include h u m a n resources, infrastructures, finance, organisations,
institutions, data and information, as well as science and technology.
The stabifity of internal pofitical conditions is of primary priority to the
shipping industry.
In the international arena, although it is difficult to avoid global
regulations, the capabihty of diplomacy in regard to intemational
conventions which exist today is very significant. It m u s t be taken
seriously by the government particularly for example, in respect of

•

Paragraph (2): "In considering the seriousness of the punishment the judge
shall also take into account the good and bad qualities of the accused."
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Articles dealing with the determination of seaman certificates for a
temporary period.
Finally, attention must be paid to the enforcement of laws. It may
be prudent for the Indonesian Govemment, through its parUament to
examine the prospects of introducing the systematic and authoritative
reporting of cases for public use in all jurisdictions. This is worthy of
consideration, as Indonesian courts, such as the Admiralty Court;
presently do not make such precedents available to the public. This
would assist the process of intemationalisation of laws, which is a
complementary need. The view expressed by the High Court of Australia
in the "Bunga Seroja" case that: "The interpretation of uniform rules
m u s t take into consideration their intemational origin and must be
conducted in such a way as to be consistent with that generally adopted
in other countries''536 is worth noting by Indonesia. Indonesia is very
aware of its global role, particular economically, and t h u s needs to
develop domestic

legal processes

that

enable her

to

implement

international laws that are "... consistent with that generally adopted in
other countries".537

536 Great China Metal Industries

Co. Ltd v. Malaysian

Intemational

Shipping Corp. - The

"Bunga Seroja"
High Court, 22°<i October 1998, 1999, AMC 427,
<http://www.comitemaritime.or^/jurisp/jn generalhtml> (accessed 16* Nov 2002).
537 I b i d .
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