designation of such baselines using the LTE is recognised by the international

community.

Figure 2.7 illustrates the role of different LTEs in defining baselines. LTE 1 and LTE 2
are located wholly or partially within territorial sea measured from the nearest mainland
or island so that the two LTEs can be used as baselines. LTE 3 and 4 on the other hand
are located outside the territorial sea measured from the mainland or island so they
cannot serve as baselines to contribute to the definition of the outer limit of the
territorial sea. LTE 3 and 4 can, however, be used in the designation of straight
baselines if they have lighthouse on them or the designation of baselines through them
has received general international recognition. It is clear from Figure 2.7 that the size of
territorial sea a State may secure may be significantly enhanced because of the existence
of LTE around its mainland or islands. Hence, LTEs are potentially important, not
necessarily because of their intrinsic value which is often negligible, but as a potential

basepoint to advance maritime claims.

Figure 2.7 The Role of LTE in Baselines Definition®*?

2.4 Maritime Zones of Jurisdiction

Efforts to secure maritime areas by States are of longstanding and, naturally enough,
predate and provided a key catalyst for the codification of the law of the sea. After the
entry into force of LOSC 1982, there has been general consensus on the types and,

critically, spatial scope of the maritime zones of jurisdiction that a coastal State is

zoi The illustration was prepared by the author as part of his contribution to the update of TALOS Manual
5" edition.
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understanding on allowable catch and capacity to utilise living resources, a coastal State
will then be able to define whether or not the utilisation of living resources at a
particular time is within a tolerable range. Should a coastal State be unable to harvest
the entire allowable catch, it shall allow other States to utilise the surplus of the
allowable catch.?*® This, undoubtedly, should be done with relevant rules and agreement
pursuant to LOSC. This provision implies that while LOSC provides exclusive
sovereign rights to utilise resources by a coastal State, there is also possibility for equal
access to living resources by other States. However, it is worth noting that it is up to the
coastal to define its total allowable catch so this provision is therefore not a guarantee
for equal access to living resources by other States.

2.4.6 Continental Shelf

Unlike other maritime zones that require an active claim in order for coastal States to be
able to exercise their sovereignty or sovereign rights, continental shelf does not require
any overt claim. The continental shelf covers seabed which extends beyond territorial
sea to the outer edge of the continental margin. The provisions on the continental shelf
are contained in Article 76 of LOSC. Compared to the provision concerning the
definition of continental shelf in the 1958 Convention, Article 76 of LOSC sets more
systematic criteria with higher objectivity in their implementation. Simply put, it sets
out clearly the procedure to define the outer limits of continental shelf with certainty,
improving provisions for the same purpose in previous codification efforts, especially
the 1958 UNCLOS I.

It is important to note that the definition of the outer limits of continental shelf is
different from that with respect to other maritime zone of jurisdiction. Defining outer
continental shelf limits does not use only distance principles as is relevant to the
territorial sea, contiguous zone and EEZ, but also natural prolongation. The definition of
outer limits or continental shelf involves two entitlement or allowing criteria®*’ and two
constraints or ‘cut offs’.?*® Interestingly, while the procedure is highly technical and
with relatively high certainty, the provision does not come up with one single number
when it comes to the breadth of continental shelf measured from baselines. In addition,

the definition of outer limits of continental shelf, should it go beyond 200 nautical miles

246 | OSC, Article 62 (2)
27 OSC, Article 76 (4) (a).
28 LOSC, Atrticle 76 (5).
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from baselines, is not purely unilateral. Coastal States need to delineate the outer limits
of their continental shelf beyond 200 nautical miles and make submission to the United
Nations Commission on the Limits of the Continental Shelf (CLCS) for
recommendation.*® Only after receiving recommendation from CLCS, can a coastal
State define its “final and binding” outer limits of its continental shelf beyond 200

nautical miles from its baselines.?°

2.5 Maritime Boundary Delimitation

Further to the discussion contained in subsection 2.4 above, it is clear that a coastal
State, pursuant to LOSC, is potentially entitled, subject to its geographical
circumstances and particularly its proximity to other coastal States and thus their claims
to maritime jurisdiction, to advance broad maritime zones extending 200 nautical miles
and in some cases even further seawards from baselines along the coast. Consequently,
many coastal States are in a position to claim very large maritime areas, in some cases

significantly larger than its land surface area.?*

It has been observed that if all coastal States were to make their maximum maritime
claims permitted by LOSC, around 44.5 per cent of the world ocean could possibly fall
under some form of national jurisdiction. This means that the remaining high seas
would encompass approximately 55.5 per cent of world’s ocean surface.”*?
Interestingly, it seems that should every coastal State claim a full suite of maritime
zones, every coastal State would have overlapping claims with at least one of its
maritime neighbours. To be able to fully claim EEZ, for example, the distance of a
coastal State from its neighbours must be more than two times 200 nautical miles. For

the case of continental shelf, the distance required may be even more substantial. >

9 OSC, Atrticle 76 (8)

20| OSC, Article 76(8).

1 A good example in this context is provided by Australia which, although it has a very substantial land
area of 7.69 million km?, has a significantly more extensive maritime jurisdiction of 11.39 million km?
(figures excluding the Australian Antarctic Territory). See, Symonds, P. Alcock, M. and French, C.
‘Setting Australia’s Limits: Understanding Australia’s Marine Jurisdiction’ (2009) 93 AUSGEO News
(March), 1. Available at <http://www.ga.gov.au/ausgeonews/ausgeonews200903/index.jsp>.

%52 pryett, L. 2004. Area Calculations of the Claims and Potential Claims to Offshore Jurisdictional Zones
and High Seas, unpublished data derived from the August 2003 Edition of the Global Maritime
Boundaries Database, General Dynamics, Herndon, VA, USA, in Prescott, JRV. and Schofield, C. 2005.
The Maritime Political Boundaries of the World, 2nd edition, Martinus Nijhoff Publishers, p. 9, 27

253 Continental shelf can go significantly beyond the 200 nautical miles limit up to 350 nautical miles or
even further from baselines. See: LOSC, Article 76.
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For distances among most States are less than two times 200 nautical miles, maritime
boundary delimitation is required. With respect to the global picture, it is not easy to tell
the exact number of maritime boundaries in the world with absolute precision since
there are different criteria and assumptions to judge whether or not, for example, a line
segment qualifies a single boundary. Considerable progress has been made in the
delimitation of maritime boundaries in recent decades.”" Nonetheless, one credible
source asserts that at the time of writing, around 170 maritime boundaries have been
agreed of approximately 365 maritime boundaries overall.?®® Thus, only around half of

potential maritime boundaries have been agreed.?*

2.5.1 Principles of Maritime Boundary Delimitation

Considering the breadth of claims to maritime jurisdiction coupled with the
geographical location of coastal States in the world and the configuration of their coasts,
overlapping claims to maritime zones among them is inevitable. Consequently, coastal
States need to share or, more likely divide, the maritime areas that they are in principle
each entitled to. This is referred to as maritime boundary delimitation, key elements of

which are illustrated in the schematic provided as Figure 2.10.

24 See in particular the volumes arising from the American Society of International Law Maritime
Boundaries project: Charney, J.I. and Alexander, L.M. (eds.), International Maritime Boundaries, Vols.|
and Il (Dordrecht: Martinus Nijhoff, 1993); Charney, J.I. and Alexander, L.M. (eds.), International
Maritime Boundaries, VVol.l1l (Dordrecht: Martinus Nijhoff, 1998); Charney, J.I. and Smith, R.W. (eds.),
International Maritime Boundaries, Vol. IV (Dordrecht: Martinus Nijhoff, 2002); Smith, R.W. and
D.Colson (eds), International Maritime Boundaries, Vol. V, (Martinus Nijhoff: The Hague, 2005); and,
Smith, R.W. and D.Colson (eds), International Maritime Boundaries, Vol. VI, (Martinus Nijhoff: The
Hague, 2011).
2% personal communication with Dr. Martin Pratt on 13 February 2009. Martin Pratt is the Director of
Research of the International Boundary Research Unit (IBRU) University of Durham, UK.
26 1t can also be observed that many of the agreements that have been reached are partial in character
either because they only address part of the full length of the potential maritime boundary, such as
occurred between Indonesia and Singapore (see Chapter 4.5 and Chapter 7), or because the agreement
delimits only one maritime zone, such as the continental shelf, leaving the overlying water column
undelimited, as is the case for Indonesia and Malaysia in the Malacca Strait (see Chapter 4.4 and Chapter
8).
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Figure 2.10 Principles of Maritime Boundary Delimitation®’

The process of maritime boundary delimitation between two or more coastal States is
governed by the principles and rules of public international law.?*® International law
provides the “rules of the game” explaining how maritime boundary delimitations
should be established. However, maritime boundary delimitation is usually resolved
either through negotiation among affected parties or by submission of the case to the
third party.?® This third party can be mediators, or by means of an international court or
tribunal such as an arbitration tribunal constituted specifically to address a particular

260 261

dispute or case,”” the International Court of Justice (ICJ)*" or the International

Tribunal for the Law of the Sea (ITLOS).??

7 [llustration by the author.
z: Prescott, JRV. and Schofield, C. 2005, see above note 252, p. 218.

Ibid.
280 Arbitration tribunals can be formulated by agreement between the parties to address a particular
dispute or can be submitted via an institution such as the Permanent Court of Arbitration such as
occurred, for example, between Eritrea and Yemen concerning sovereignty over certain islands in the Red
Sea at the first stage of proceedings and then delimitation of the maritime boundary between them at the
second stage. See: Arbitration between Eritrea and Yemen, Award of the Arbitral Tribunal in the First
Stage (Territorial Sovereignty and Scope of Dispute) of 9 October 1988 and Award of the Arbitral
Tribunal in the Second Stage of the Proceedings (Maritime Delimitation), Award of 17 December 1999,
both awards available at, <http://www.pca-cpa.org/showpage.asp?pag_id=1160>.
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Figure 2.10 illustrates how overlapping claims occur in relation to the EEZ and
continental shelf because distance between States A and B is less than 400 nautical
miles but is more than 24 nautical miles. Should the distance between those two
neighbouring States have been less than 24 nautical miles then their territorial sea
claims would have overlapped with one another. This schematic diagram demonstrates
that maritime boundary delimitation can be required for territorial sea, EEZ, or
continental shelf, depending on the distance between the States, and specifically

between their opposing baselines, in question.

In this regard, the rules governing maritime boundary delimitation are distinct between
different maritime jurisdictional zones. For the territorial sea for example, it is explicitly
stated by LOSC that “neither of the two opposite or adjacent states is entitled to extend
its territorial sea beyond the median line” unless either State involved agrees otherwise,
or due to the existence of “historic title or other special circumstances”.?®® It is
understood from this provision that a particular method of delimitation of the territorial
sea is explicitly mentioned in LOSC, which is median line or equidistance line.?** It can
also be noted that some flexibility is built into the delimitation provisions relevant to the
territorial sea as a departure from a median or equidistance line is feasible in the light of
the existence of unspecified historic or special circumstances. In contrast, LOSC does
not specifically mention any method of delimitation for either EEZ or continental shelf
boundaries in the case where overlapping claims for these zones between two or more
States are identified. The provisions in LOSC relating to the delimitation of EEZ
boundaries between States with opposite or adjacent coasts merely mention that such
boundaries should be established to “achieve an equitable solution” and “on the basis of
international law.”*® Seeking an “equitable solution” is also the term used for the
delimitation of continental shelf in the case of overlapping claims between
States.”®Indeed, LOSC Articles relating to the delimitation of the EEZ and continental
shelf are identical save for the terms “exclusive economic zone” and “continental shelf”

being substituted for one another. Notwithstanding the positive intention of using LOSC

201 gee: International Court of Justice at <http://www.icj-cij.org>.

262 gee: International Tribunal for the Law of the Sea at <http://www.itlos.org>.

%3 Losc, Avticle 15.

264 The Manual on the Technical Aspects of the LOSC published by International Hydrographic Bureau
(2006: 6-3) states that the term “median line” is similar to “equidistance line”, “a line every point of
which is equidistant from the nearest points on the territorial sea baselines of two States.”

265 OSC, Article 74(1).

266 OSC, Article 83(1).
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ILLUSTRATIVE MAP OF
THE GEOGRAPHICAL COORDINATES OF POINTS OF THE INDONESIAN ARCHIPELAGIC BASELINES
BASED ON THE GOVERNMENT REGULATION OF THE REPUBLIC OF INDONESIA NUMBER 38 OF 2002
AS AMENDED BY THE GOVERNMENT REGULATION OF THE REPUBLIC OF INDONESIA NUMBER 37 OF 2008
DEPOSITED TO THE UNITED NATIONS SECRETARY GENERAL

Figure 3.6 Map Showing the Completed Archipelagic Baseline of Indonesia®®®

To sum up, PP No. 37/2008 revises the baseline system defined in 2002 by providing
for alterations in three areas. First, basepoints previously located on Pulau Sipadan and
Ligitan have been excluded in recognition of the ICJ’s Judgment regarding Pulau
Sipadan and Pulau Ligitan and alternative basepoints have been established on Pulau
Sebatik and Karang Unarang. Second, the gap has finally been closed in Indonesia’s
archipelagic baselines around Timor Island. Third, relatively minor but necessary

revisions have been made to certain baseline segments along the south coast of Java.

3.10 The Act No. 43/2008 on National Territory

On October 28th, 2008, the Indonesian House of Representatives, Dewan Perwakilan
Rakyat, DPR passed Act No. 43/2008 on national territory (wilayah negara). It is the
first time for Indonesia to enact a specific act concerning national territory including
land and sea. Even though through the principle of uti possidetis juris, Indonesia

inherited territory of its predecessor, the Dutch, Indonesia has never specifically

%0 ]lustrative map accompanying the deposit of geographical coordinates of points of Indonesia’s
archipelagic baselines. Available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/MAPS/idn_mzn67_2009.jpg
>,

136






Papua New Guinea, and Australia (see Chapter 4). The next step for Indonesia
regarding maritime boundaries is the completion of pending maritime boundaries,

which becomes the main concern of this thesis.

By the conclusion of the third UNCLQOS, the archipelagic state concept was accepted by
the International community and adopted in the LOSC. This can be seen as a significant
contribution of Indonesia and other archipelagic States to the development of the law of
the sea. Not only did Indonesia receive benefit from the development, it also contributed
to the development itself. Therefore, the internal development in Indonesia and its
contribution cannot be separated from the current stage of the law of the sea that the
world enjoys. One of the developments in the 1982 LOSC that is viewed as an
achievement is much clearer provision definition of the outer limits of the continental

shelf which is discussed in Chapter 2 (subsection 2.4.6).
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CHAPTER 4 INDONESIA'S AGREED MARITIME BOUNDARIES

“Don't throw stones at your neighbours, if your own windows are glass.” - Benjamin Franklin

4.1 Introduction

This chapter concerns Indonesia’s maritime boundary agreements. As previously noted
in Chapter 2, by considering the outer limits of maritime zones of 200 nautical miles, As
briefly highlighted in Chapter 1, types of maritime boundaries between Indonesia and
its neighbours are territorial sea, EEZ and continental shelf. Indonesia may have more
than one type of boundary with a particular neighbouring State. With Malaysia, for
example, Indonesia needs to delimit boundaries with respect to the Territorial Sea (in

the Malacca Strait), the EEZ and continental shelf (in Malacca Strait and Sulawesi Sea).

The present Chapter builds on the material covered in Chapters 3 detailing the evolution
of Indonesia’s claims to baselines and maritime zones (Chapter 3). Indonesia has ten
potential neighbours with which Indonesia needs to delimit its maritime boundaries.
The neighbours are (from northwest in a clockwise manner) India, Thailand, Malaysia,
Singapore, Vietnam, Philippines, Palau, Papua New Guinea (PNG), Australia and

Timor-Leste.

In so doing this chapter aims to provide a systematic inventory and critical analysis of
Indonesia’s maritime boundaries with its neighbours by focusing on agreed maritime
boundaries. Up to October 2013 Indonesia had agreed 17 maritime boundaries with its
neighbours. All of these 17 agreements had been concluded with seven neighbouring
States namely, India, Thailand, Malaysia, Singapore, Vietnam, Papua New Guinea
(PNG and Australia. The following subsections discuss Indonesia’s maritime
boundaries with each of these States according to their geographical position, starting

from India in the northwest and proceeding in a clockwise manner.

This chapter does not only list agreed Indonesia’s maritime boundaries but also analyses
issues and problems regarding the agreed boundaries. This is done to draw relevant
lessons from settled maritime boundaries and how they can be implemented in settling
pending maritime boundaries. To do so, a systematic study on agreements through
authentic/official agreement documents and scholarly-published works has been done.
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In addition to detailed and critical discussion agreed maritime boundaries this chapter is
aimed at analysing that agreed maritime boundaries are not the end of the story and that

they are only starting point for boundary administration and ocean governance.

4.2 Indonesia-India

Indonesia and India have concluded three maritime boundary agreements since 1974.
The first agreement was signed in Jakarta on 8 August 1974 concerning the delimitation
of their continental shelf in the Great Channel between Sumatra and Nicobar Islands in
the Andaman Sea.®® The agreement was ratified by Indonesia through a Presidential
Decree No. 31/1974.°%" India also ratified the agreement in 1974 and both exchanged
the ratifications and the agreement came into force on 17 December 1974.°%® The
boundary comprises four points which are equidistant from the nearest basepoints in
Nicobar Islands of India and Pulau Rondo and Pulau Benggala of Indonesia. The
boundary line so defined is a relatively short segment of maritime boundary, only 48
nautical miles in length.®* In fixing the boundary line, all insular features were taken
into consideration.®® This also confirms that only coastlines, rather than size of
landmass, were considered as being relevant to the delimitation. Thus, the fact that
Sumatra is around 57 times greater than the total area of Andaman and Nicobar Islands

does not seem to have a bearing on the course of the delimitation line.®*

The second agreement between Indonesia and India was signed in New Delhi on 14
January 1977 and serves to extend the boundary segment agreed in 1974 and was
ratified by Indonesia through the Presidential Decree No. 26/1977.°% The agreement
entered into force on 22 December 1980 after an exchange of ratifications between
Indonesia and India.®* This agreement consists of two segments, one to the northeast

and one to the southwest, of the existing terminal points of the 1974 boundary line;

626 See, Prescott, JRV., (1993), “India-Indonesia”, in Charney J.I. and Alexander L.M. (eds) International
Maritime Boundaries, pp. 1363-1370, Martinus Nijhoff Publishers, the Netherlands.

%27 Oegroseno, 2009, see above note 2, pp. 49-58.

%28 The Geographer, (1975), “Continental Shelf Boundary: India-Indonesia”, Limits in the Seas No. 62 —
25 August 1975, p.1.

%29 Forbes, V. L. 1995, see above note 85, p. 35.

%30 prescott, JRV., (1993), “India-Indonesia”, op cit, p. 1365.

831 prescott, JRV., (1993), “India-Indonesia”, op cit, p. 1264.

632 See above note 627, p. 54.

633 Registration to the United Nations number 19475 on 22 December 1980. See, Maritime Space:
Maritime Zones and Maritime Delimitation — India, available at,
<http://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/IND.htm>, accessed on 28
May 2013.
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point 1 and 4, respectively.?®** The north-eastern segment is around 86 nautical miles in
length, while the south western segment is almost double the length of the north eastern
segment, which is 160 nautical miles.®®* With this second agreement, the total length of
Indonesia-India continental shelf boundary line is about 294 nautical miles. The north
eastern terminal point of the boundary line is close to the terminal point of the
previously agreed line between Indonesia and Thailand. Accordingly, the continental
shelf line of Indonesia-India and Indonesia-Thailand terminate at points that relatively
close each other. This means that there is still gap between them that need to be taken

care of through a tripoint agreement.

Similar to the 1974 agreement, the 1977 agreement seems to use the equidistant method
in constructing the boundary line. However, the line does not seem to be a strict
equidistant line but a simplified one since it would have had more turning points had the
former option been taken.®*® This is indicated by the naming of point K, N and O, which
suggests that two other points, L and M, may have been defined in the
negotiation/drafting stage but then been discarded in the final agreement to simplify the

line.®%’

The third maritime boundary agreement involving Indonesia and India is a trilateral
agreement which also involves Thailand. The agreement is to define the trijunction
point, a common point where continental shelf boundaries of Indonesia-India,
Indonesia-Thailand India-Thailand meet (see more on Indonesia-Thailand in section
4.3). This agreement was designed to close the previously-mentioned gap between the
three continental shelf lines. It was signed in New Delhi on 22 June 1978 and was
ratified by Indonesia through a Presidential Decree No. 24/1978.%%® The agreement
entered into force entry on 2 March 1979 after an exchange of ratifications between
Indonesia and India.®* In addition to defining the trijunction point, the third agreement
also establishes short segment lines from the existing terminal points of the Indonesia-

India, Indonesia-Thailand and India-Thailand to the agreed three junction point. Figure

%34 See above note 629, p. 35
835 prescott, JRV. (1993), “India-Indonesia”, op cit, p. 1371 provides a slightly different dimensions: 86.7
nautical miles for the north east segment and 183 nautical miles for the south western one. These
differences might be caused by the use of different map and method in performing measurement.
sz Prescott, JRV. (1993), “India-Indonesia”, op cit, p. 1373.

Ibid.
638 See above note 627, p. 54
639 Registration to the United Nations number 19476 on 22 December 1980. See, Maritime Space:
Maritime Zones and Maritime Delimitation — India, op cit.
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sea and became one of the maritime jurisdictions a coastal State may claim.®*
Accordingly, Indonesia and India still need to agree upon EEZ boundary dealing with
water column. Even though not explicitly mentioned in the existing agreement, both
States, at some stages, agreed to use the existing boundary line (seabed boundary) for
their EEZ boundary.®*® Peta NKRI%** reveals that Indonesia claims/proposes a different
EEZ line in the Andaman Sea from the existing continental shelf line. There is one
claimed EEZ segment, which does not coincide with the seabed line. With this,
Indonesia claims larger EEZ beyond the existing continental shelf boundary line (see
Figure 4.1). It seems that this claimed EEZ boundary line has been constructed by the
method of equidistance between Indonesia and India.

4.3 Indonesia-Thailand

Indonesia and Thailand have signed four maritime boundary agreements including two
trilateral agreements. One trilateral agreement involves India (see section 4.2) and
another one involves Malaysia (see also section 4.4). Those four agreements were
concluded in the 1970s when EEZ rights had not yet officially been recognised by the
international community. Consequently, those agreements concern the delimitation line

for the seabed alone while the water column boundary remains undelimited.

The first agreement was signed in Bangkok on 17 December 1971 concerning the
delimitation of a continental shelf boundary in the northern part of the Malacca Strait
and in the Andaman Sea.’”®> This agreement was ratified by Indonesia through
Presidential Decree No. 21/1972.%° The agreement entered into forced on entry into
force on 7 April 1973 after an exchange of ratification between Indonesia and
Thailand.®*” The boundary line consists of two points, unsurprisingly termed Points 1
and 2, which when joined form a straight line of 89 nautical miles in length. These two

points were both equidistant from relevant basepoints of Indonesia and Thailand. In this

%2 Indonesia claimed EEZ at the first time in 1983, one year after the LOSC was concluded in Montego
Bay, Jamaica. through Act No. 5/1983.

%43 See above note 626, p. 1364.

® peta NKRI, see above note 640.

%% See above note 627, p. 54.

%8 For a complete documentation of the agreement, see, Prescott, JRV., (1993), “Indonesia- Thailand
(Malacca Strait and Andaman Sea)” in Charney J.I. and Alexander L.M. (eds) International Maritime
Boundaries, pp. 1445-1463, Martinus Nijhoff Publishers, the Netherlands

%47 The registration to the United Nations number 16929 on 8 September 1978. See, Maritime Space:
Maritime Zones and Maritime Delimitation — Thailand, available at,
<http://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/THA.htm>, accessed on
29 May 2013.
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of a strict line of equidistance.®® It is unclear, however, how the two States ended up
agreeing on the line since the treaty does not include the rationale behind the line, which
is not uncommon in a maritime boundary treaty. This is similar to a continental shelf
boundary Indonesia agreed upon with Malaysia in 1969 (see section 4.4) and also a
continental shelf boundary of Indonesia and Australia signed in 1972 (see section 4.8).
Apparently, the seabed boundary was agreed by considering seabed geomorphology
where the continental shelf adjacent to Indonesia is narrower than that adjoining
Thailand. In addition, there is a broad depression between the two continental shelves,
similar to the case of Indonesia and Australia in the Timor Sea.®®® This also suggests
that the boundary delimitation does not use the method of equidistance.®® This is
understandable since the concept of continental shelf prior to the existence of LOSC
heavily relied on concepts of natural prolongations with criteria such as the
geomorphology of the seabed (that is, its shape) as well as exploitability factors and
such factors, and not on the distance from baseline, proved influential in the
construction of seabed delimitation lines at that stage in the evolution of ocean

boundary making (see Chapter 2).%%

The fourth maritime boundary agreed upon by Indonesia and Thailand is a trilateral
continental shelf boundary involving India (see further about Indonesia-India in
subsection 4.2). As previously mentioned, this agreement was intended to ‘close the
gaps’ among three maritime boundaries: Indonesia-India, Indonesia-Thailand and
Thailand-India. This was achieved by generating three short segments connecting each
terminal point of the aforementioned continental shelf boundaries with an agreed
trijunction or common point at coordinates of 07° 47° 00” N and 95° 31° 48” E. As

662 continental shelf

explained previously, the Indonesia-India and Thailand-India
boundaries are equidistant. However, the Indonesia-Thailand seabed boundary is

predominantly not equidistant, such that the boundary line lies on the Indonesian side of

%8 prescott, JRV, (1993), “Indonesia-Thailand (Andaman Sea)”, in Charney J.I. and Alexander L.M.
(eds) International Maritime Boundaries, pp. 1465-1472, Martinus Nijhoff Publishers, the Netherlands.
%9 prescott, JRV, (1993), “Indonesia-Thailand (Andaman Sea)”, op cit, p. 1465.

%80 prescott, JRV, (1993), “Indonesia-Thailand (Andaman Sea)”, op cit, p. 1468.

%1 Definition of continental shelf according to the 1958 Convention (Article 1) suggests that continental
shelf refers “to the seabed and subsoil of the submarine areas adjacent to the coast but outside the area of
the territorial sea, to a depth of 200 nautical miles or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources of the said areas; (b) to the seabed
and subsoil of similar submarine areas adjacent to the coasts of islands.”

%2 India-Thailand seabed boundary was signed on 22 June 1978. See, Prescott, JRV., (1993), “India-
Thailand” in Charney J.I. and Alexander L.M. (eds) International Maritime Boundaries, pp. 1433-1442,
Martinus Nijhoff Publishers, the Netherlands.
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It can be suggested that the delimitation of certain maritime boundaries in preference to
others stems from several factors. These include the overall bilateral relationship
between Indonesia and the neighbouring State in question as friendly diplomatic
relations provide a more conducive background for delimitation negotiations to proceed.
Additionally, where disputes arise over overlapping maritime claims then this can
provide a catalyst for boundary dispute resolution. Similarly, where valuable marine
resources are present, or are thought to be present, in contested marine spaces, then
maritime boundary delimitation negotiations are provided with greater impetus.
Political situation can also serve as an accelerating factor in maritime boundary
delimitation. In a State like Indonesia, whose history is coloured with colonialism and
fighting for independence, issues on sovereignty and sovereign rights are easy to sell.
During the presidential election in 2009, for example, issues on Ambalat Block dispute
with Malaysia (see Chapter 6) was one of the hotly-debated topic in campaigns.
Politicians tend to capitalise this kind of issue to attract voters.

The foregoing is not to suggest that the settlement of Indonesia’s undelimited maritime
boundaries is necessarily a low priority. While some of Indonesia’s undelimited
maritime boundaries have not proved problematic in terms of diplomatic tensions or
conflicting marine uses such as navigation rights and access to resources, among
Indonesia’s undelimited maritime boundaries are several particularly complex and
contentious ones which have, to date, defied resolution. These following subsections
discuss pending maritime boundaries with several States. They provide geo-legal
analysis on yet-to-be-delimited maritime boundary segments with Malaysia, Singapore,
Vietnam, the Philippines, Palau and Timor-Leste. These States were chosen for the case
of maritime boundary delimitation with those can represent the entire cases Indonesia is
facing with its ten neighbours. Maritime boundary with Australia is not discussed in this
chapter since no pending maritime boundaries require delimitation. The only issue with
Australia is the 1997 maritime boundaries that need to be ratified as critically discussed
in Chapter 4 (section 4.8) of this thesis. Papua New Guinea is not discussed either for
maritime boundaries with PNG have been nearly completed. Pending issues regarding
delimitation have been comprehensively discussed and analysed in Chapter 4 (section
4.7) of this thesis. India and Thailand are also absent from this chapter for both have
been discussed in sections 4.2 and 4.3 respectively in Chapter 4. With Thailand and

India, Indonesia has similar issue regarding EEZ delimitation, which at the time of

190



In summary, there are potentially three tri-junction points in the Singapore Strait
involving Indonesia, Malaysia and Singapore. It appears that the definition of the one at
the western side of the Singapore Strait is relatively more straight forward compared to
the one at the eastern side of the strait, especially the tri-junction point east of Pedra
Branca for the location will depend on the role of Pedra Branca, Middle Rocks and

South Ledge in maritime boundary delimitation in the area.

7.6.4 Delimitation Options

As previously highlighted in section 7.6.2, territorial sea delimitation generally uses the
principle of equidistance. However, this method was found similar to what is applied in
the three-stage approach since this method also starts with the construction of a
provisional line based on equidistance principle. Accordingly, for the purpose of this
research, a three-stage approach is used as it is considered as the most recent trend as
demonstrated in the decision by ICJ regarding maritime delimitation in the Black Sea

case between Ukraine and Romania, '

and also in the maritime delimitation in the Bay
of Bengal between Bangladesh and Myanmar.*?*” As discussed in an earlier part of this
thesis (see Chapter 2, subsection 2.6.5) three steps in the three-stage approach have been
employed to analyse maritime delimitation in the Singapore Strait. This subsection
analyses the three steps, which starts by drawing provisional equidistance/median line
followed by adjustment of the line by considering relevant factors. The final step is to

conduct a disproportionality test to ensure equitableness of the result.

7.6.4.1 Provisional equidistance/median lines

As previously mentioned, the maximum width the Singapore Strait is less than 24
nautical miles so the delimitation is only for territorial sea (see subsection 7.2.1). As
governed by the LOSC, territorial sea delimitation is pursuant to Article 15 which states
that should the distance between two neighbouring States is less than 24 nautical miles
then “neither of the two opposite or adjacent states is entitled to extend its territorial sea
beyond the median line” unless either state involved agrees otherwise, or due to the
existence of “historic title or other special circumstances”.***® This confirms that

equidistance or medial line has been accepted as one of the method in territorial sea

1246 Black Sea Case, see above note 316.
1247 Bay of Bengal Case, see above note 327.
1248 | osc, Article 15.
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its idealistic objectives, there is space for improvement, such as personnel’s capacity
building, to optimise its roles, mainly its coordination function towards better border
management in Indonesia (see Chapter 3, section 3.10). Capacity building is one of the

most important issues to address for the agency to perform its coordination function.

Indonesia seems to have done reasonably good job in conducting maritime delimitation
with its neighbours. More than 25 technical meeting with Malaysia concerning maritime
boundary delimitation is an indication of adequate efforts Indonesia has been
demonstrating. However, there is always space for improvement. One alternative
recommendation option of this research is that Indonesia may reconsider the principle
applies in maritime boundary delimitation with Malaysia for example that “nothing
agreed until everything is agreed”. With recent developments, especially those
regarding tension built due to maritime boundary disputes, the existing approach may
need reconsideration. It is good to view numerous segments and locations of maritime
boundary delimitation in a broader context but it is worth noting that it will take a very
long time until everything is agreed. Alternatively, agreement can be achieved for only
parts of the entire maritime boundaries and not to wait until the whole package is
completed. However, in dealing with such partial maritime boundary agreements it has
to be borne in mind that one particular segment/location is part of a broader whole

context so that there is always space for flexibility and even trade off.

Information dissemination seems to be critical for Indonesia. Based on the investigation
on the role of media in maritime boundary issues, it is concluded that inaccurate
information is one of the main tensions in the society regarding border issues.
Accordingly, information dissemination through media accessible by the laymen is one
of the solutions. There is also a need for the government and its relevant parties to
support publications of scientific-popular issues regarding maritime boundaries. Not
only that, diversification of media channels such as use of videos/short movies, comics,

short articles, is one of the options to address this issue.

9.6 Directions for Future Research

While Indonesia has been clearly active in delimiting its maritime boundaries with
neighbours, it is fair to say that it is far from the completion of its maritime boundaries.
In addition to international maritime boundaries, Indonesia also has a lot of internal,

sub-national maritime boundaries between provinces and regencies/cites (kapubaten) to
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settle as these administrative units have offshore jurisdiction as governed by Act
Number 32 of 2004 on Regional Government.’**® With 34 provinces and 508
kabupaten/cities in Indonesia, maritime delimitation will certainly take a lot of effort.
Indeed, several preliminary research efforts on maritime delimitation between provinces

have been conducted and published by the present author.*3

Pending maritime boundaries between provinces and kabupaten/cities have been proven
to have caused disputes and tensions among them. Therefore, delimitation needs to be
accelerated. For this purpose, intensive research needs to be carried out for better
approach and better results. It is suggested that research in maritime delimitation for
provinces and kabupaten/cities is an important topic for Indonesia in addition to
international maritime boundaries. Not only delimitation, boundary management in
relation to activities conducted by people residing around the boundary areas is equally
important to be subject of research. This proposed research would investigate further
how maritime boundaries can affect the life of people since borders are not only a
matter of legal and technical issues. The establishment of maritime boundaries should
be in such a way to facilitate people in performing their daily activities.

With regard to international maritime boundaries, the case is similar to maritime
boundaries between provinces and kabupaten/cities. Maritime boundaries settled with
through a mutual agreement with high technical accuracy are not the end of the process.
Without proper management settled maritime boundaries may mean nothing to the
people conducting activities border areas since maritime boundaries are invisible in
nature. Apart from intentional activities, this invisible nature of maritime boundaries
seems to be one of the reasons of border crossing committed by fishermen, for example.
Research on the effective information dissemination and attitude of people residing
around or undertaking activities near boundary areas towards maritime boundaries is

essential for better boundary management in the future.

With rapid developments in navigation and telecommunication technology, the use of
personal navigational aid such as handheld GPS and smart mobile phone by traditional

fishermen who mainly commit unintentional border crossing is worth researching. A

13% Act Number 32 of 2004 on Regional Government (State Gazette Year 2004 No. 125, Supplementary
State Gazette No. 4427).

13% gee, Arsana, | M. A., Adnyana, | G. S., and Sumaryo (2007), Technical Aspects of Regional Maritime
Boundary Delimitation in Indonesia:A Case Study on the Maritime Boundary Delimitation between the
Provinces of Bali and Nusa Tenggara Barat, Map Asia 2007, Kuala Lumpur, Malaysia 14-16 August.
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focus of future research should therefore be on the development or customisation of
specifically-designed, user-friendly and affordable navigational technology. The
behaviour and attitude of the users toward the use of the technology is also worth
researching. Furthermore, there is urgent need for the further development of marine
spatial data infrastructure for better and comprehensive understanding on the ocean,
which eventually facilitates relevant parties to make decision.

Potential research in the future should focus mainly on the administration/ management
aspects of maritime boundaries in Indonesia. Nonetheless, research on method of
delimitation will still be important even though technically the method to draw
boundary lines, for example, appears to be already settled. The recent development from
two-stage to three-stage approach is a good example how new method in the entire
process of maritime boundary delimitation will continue to evolve. Simply put, there is
always space for improvement. As previously highlighted, even the three-stage
approach appears to have sources of uncertainties to deal with and it requires
improvement so that it can be implemented in future maritime boundary delimitation
with higher level of certainty in terms of processes/procedures and results. This can be
an important research topic in the future by testing the three-stage approach in more
varied environment and cases. In addition, researches on the way people perceive
maritime boundaries appears to be important for better management of maritime
boundaries in the future. At the end of the day, boundary delimitation is not a terminal
point but rather the starting point for comprehensive management of the ocean space.
Therefore, there remains a lot to be achieved and intensive and comprehensive research
on many aspects of international maritime boundary delimitation and management for

Indonesia and beyond is required.

To sum up, this thesis has sought to explore challenges and opportunities in the
delimitation of Indonesia’s maritime boundaries. Several options of maritime
boundaries between Indonesia and its neighbours were produced through the analysis of
three different case studies. It is hoped that the proposed options will be viewed useful
by Indonesia and its neighbouring States in their ongoing and future maritime boundary
delimitation. These options of maritime boundary delimitation are with a view to
enhancing the chance of Indonesia finalising its maritime boundaries and improving
administration and management of its limits, boundaries and the ocean space within
that.
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