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figure 7  Maritime boundaries and overlapping maritime claims in the South-western South 
China Sea

Indonesia has been resistant to any suggestion that it must negotiate a mari-
time boundary agreement with China because its maritime zones overlap with 
those claimed by China.117 However, if China were to claim an EEZ from the 
largest islands in the Spratlys and draw a full-effect equidistance line from the 
larger Spratly Islands, it would create an overlap with the north-eastern part of 
Indonesia’s EEZ claim. In such a case, Indonesia is likely to take the view that 
the small isolated and largely uninhabited Spratly Islands should be accorded 
a reduced effect so that the claims from the Spratly Islands would not overlap 
with Indonesia’s EEZ claim from the Natuna Islands.118

 Conclusions

The major obstacle which must be overcome before JDAs can be seriously con-
sidered is to reach agreement on the areas of overlapping claims where JDAs 

117 See in particular, Oegroseno (n 115).
118 See I. Made Andi Arsana and Clive Schofield, ‘Indonesia’s “Invisible” Border with China’, in 

Elleman, Kotkin and Schofield (n 95) 60–79, at pp. 67–70.
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and other cooperative provisional arrangements can take place. At the present 
time, there is substantial uncertainty with respect to the areas of overlapping 
EEZ claims between the mainland coasts and the islands. This is because none 
of the Claimants have indicated which islands, if any, they believe are enti-
tled to an EEZ and continental shelf of their own. Furthermore, none of the 
Claimants have indicated the baselines on the islands over which they claim 
sovereignty or issued charts or geographic coordinates showing the outer limit 
of the EEZ claims from the islands.

Agreement on areas for joint development is not possible if China main-
tains that the area for joint development must include all of the ocean space 
within the nine-dashed line. On the other hand, agreement on areas for joint 
development is also not possible if the ASEAN Claimants insist that none of 
the disputed islands in the South China Sea are entitled to an EEZ and conti-
nental shelf of their own.

There are several advantages to pursuing discussions to agree on areas of 
overlapping claims where joint development can take place. First, the arrange-
ments in areas of overlapping claims would be without prejudice to sovereignty 
claims over the islands or final boundary delimitation agreements between the 
islands and the mainland coasts. Second, the difficult issues regarding the sta-
tus of the extended continental shelf claims and their overlap with EEZ claims 
from the islands could be avoided. Third, the Claimants could remain on the 
features they presently occupy, again without prejudice to a final settlement of 
the disputes. Fourth, it would not be necessary to determine the status of each 
and every geographic feature if Claimants could agree on which of the larger 
islands in the Spratlys and Paracels are entitled in principle to an EEZ and con-
tinental shelf of their own.

China could trigger a paradigm shift in its disputes in the South China Sea 
if it were to formally declare an EEZ from the largest islands in the Spratly 
Islands and Paracel Islands and issue charts indicating the outer limit of its 
EEZ claims from the islands. If China made such an EEZ claim, it would set the 
stage for serious negotiations on setting aside the disputes, defining the areas 
of overlapping claims, and pursuing negotiations for JDAs and other “provi-
sional arrangements of a practical nature” under Article 74(3) of the LOSC. In 
our view, such a move would go a long way towards both clarifying claims and 
de-escalating the South China Sea disputes.

The advantage for China in making such a claim is that it would be con-
sistent with the LOSC. In addition, it would leave a large area of overlapping 
EEZ claims that would be subject to the provisions in Article 74. The States 
concerned would be under an obligation to comply with Article 74(3) and to 
make every effort to enter into “provisional arrangements of a practical nature”, 
such as JDAs. Furthermore, they would be under an obligation not to take any 
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unilateral actions which would jeopardise or hamper the reaching of a final 
agreement on the maritime boundaries. In other words, the unilateral claim by 
China would define the area of overlapping claims and establish a legal basis 
consistent with the LOSC for joint development in the area of overlapping 
claims. Another advantage for China if it followed this course of action is that 
the ASEAN Claimants would not have the option of invoking the compulsory 
procedures entailing binding decisions in section 2 of Part XV of the LOSC on 
the settlement of disputes.

The ASEAN Claimants would also benefit if China were to exercise this 
option. This is because it would clarify which areas of their EEZs were not sub-
ject to overlapping claims. They could then exercise their sovereign rights and 
jurisdiction in these areas without fear of any interference and without any 
prospect of their right to the natural resources in these areas of their EEZs 
being called into question.

If China defined its EEZ claim from the Paracel Islands, it would complicate 
its bilateral negotiations for defining its boundary with Vietnam. However, it 
would clarify the issues which China and Vietnam must address in this area. 
Clarifying the dimensions of areas of overlapping maritime claims involving 
the disputed islands represents an essential first step towards discussion on 
potential joint development areas. As illustrated by boundary delimitation and 
joint fishing arrangements between China and Vietnam in the Gulf of Tonkin, 
a solution may not be impossible.

The issues in the remaining areas in the other sectors in the South China 
Sea are far less complex. The Scarborough Shoal area is a territorial sover-
eignty dispute between China and the Philippines which could be set aside 
by provisional arrangements to jointly develop the fisheries resources in the 
waters in and surrounding the shoal. The area between the Philippines and 
Taiwan is a boundary delimitation dispute complicated by the role of Pratas 
Island, baselines issues and the legal status of Taiwan; however, it could be 
resolved through provisional arrangements between the three parties with 
respect to, for example, the joint development of the fisheries resources. The 
area off Indonesia’s Natuna Island is such a distance from any disputed islands 
that the degree of overlapping claims is constrained and is arguably of limited 
interest to China. However, if an equidistance line were constructed between 
Indonesia’s Natuna Islands and the largest islands in the Spratlys, some overlap 
would appear to exist, and this may have to be addressed. Nevertheless, a much 
higher priority for Indonesia will be to negotiate its EEZ boundary agreements 
with Vietnam and Malaysia in this area.

In summary, despite its limitations, the LOSC provides a legal framework 
which the Claimants could utilise if they have the political will and trust 
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figure 8 Existing maritime claims and EEZ claim from largest islands (with equidistance 
lines) and 12-nm territorial sea arcs from rocks

 necessary to set aside the disputes on territorial sovereignty and maritime 
claims and begin serious negotiations on JDAs and other provisional arrange-
ments of a practical nature in the areas of overlapping maritime claims. The 
LOSC also provides a framework whereby all of the Claimants, including 
China, can pursue their national interests in the South China Sea in a man-
ner that is consistent with international law. The proposals advanced here 
offer an avenue whereby China’s maritime claims can be brought into con-
formity with the LOSC at relatively limited cost but potentially substantial  
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benefit to itself and to the other South China Sea Claimants. This would poten-
tially provide a platform for constructive discussions on cooperation and 
joint development in the areas of overlapping claims defined on the basis of 
the LOSC, which would be to the benefit of all parties to the South China Sea  
disputes.
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 Appendix: Explanatory Note on Figures

Fig. 1 is a version of the map prepared by Clive Schofield and Andi Arsana of 
the Australian National Centre for Ocean Resources and Security (ANCORS) 
for the agora on the South China Sea in the American Journal of International 
Law (AJIL), Vol. 107, No. 1, January 2013, page 96. It was based on the map issued 
by the Geographer’s Office of the U.S. Department of State in January 2010, No. 
803425AI(G02257) 1–10. However, the authors determined that several features 
near Vanguard Bank which had 12-nm territorial sea arcs around them on the 
US map were in fact submerged. Therefore, these features were not included 
in the map for the AJIL. Subsequent analysis has led to the conclusion that 
other features are not above high-tide features and this is reflected in the other 
figures included in this article (see below).

Fig. 2 is adapted from Fig. 2.11 in Clive Schofield, ‘Defining the “Boundary” 
between Land and Sea: Territorial Sea Baselines in the South China Sea’, in 
S Jayakumar, Tommy Koh and Robert Beckman, eds, The South China Sea 
Disputes and the Law of the Sea (Edward Elgar Publishing, forthcoming, UK, 
2014). It illustrates that the impact of straight baseline claims is significantly 
more pronounced with respect to “additional” areas of internal waters and ter-
ritorial sea generated than in terms of expanding the limits of the EEZ.

Fig. 3 illustrates the effect if an EEZ were claimed from the largest islands in the 
South China Sea. In drawing hypothetical EEZ claims from the islands in the 
direction of the open sea in the central part of the South China Sea, the islands 
were given full effect by drawing 200-nm arcs from the islands. As indicated on 
the map, the result is that all of the South China Sea would be subject to EEZ 
claims, except for a relatively small high seas pocket in the north-eastern part 
of the South China Sea.

With respect to maritime spaces lying between the larger islands of the 
South China Sea and the surrounding mainland and main island coasts, over-
lapping maritime claims would result as there is predominantly less than 400 
nm between them. Consequently, in the direction of mainland coasts of the 
States bordering the South China Sea, theoretical equidistance lines were con-
structed between the islands and the surrounding mainland and main island 
coasts. The reason for this is that even if the islands are in principle entitled to 
an EEZ of 200 nm, the maximum extent of the EEZ that could be accorded to 
the islands would be that within a strict equidistance line drawn between the 
islands and the mainland coast.
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The 28 islands used for this exercise are 12 islands in the Spratly Islands 
group, 15 islands in the Paracel Islands group, and Pratas Island. These features 
were selected based on analysis of satellite imagery and information in the 
sailing directions issued by the United States and the United Kingdom and rel-
evant literature.119 Evidence suggests that these features meet the definition 
of an island in Article 121, that is, they are naturally formed areas of land sur-
rounded by and above water at high tide. The islands that were selected are  
the largest and/or are vegetated. Therefore, it can be maintained that they are 
not “rocks which cannot sustain human habitation or economic life of its own 
that are not entitled to an EEZ and continental shelf. Accordingly, it can be 
argued that these features are capable, in principle, of generating an EEZ of 
their own”.

The insular features in the Spratly Islands group used to construct theoreti-
cal equidistance lines and 200-nm arcs were as follows (from largest to small-
est in estimated area): Itu Aba, Thitu Island, West York Island, Northeast Cay, 
Southwest Cay, Spratly Island, Namyit Island, Nansha(n) Island, Sand Cay, 
Loaita Island, Sin Cowe Island and Amboyna Cay.

The islands in the Paracel Islands group used for the same exercise were 
as follows: Woody Island and Rocky Islet, Lincoln Island, Triton Island, 
Pattle Island, Duncan Island, West Sand, Money Island, Robert Island, North 
Island, Drummond Island, Tree Island, South Island, Middle Island, Passuh 
Keah and South Sand. These features are the largest in the Paracel Islands 
group and all but West Sand appear to be vegetated. Given the relatively large 
size of West Sand, coupled with its connection to the reef on which Tree Island 
(which is vegetated) lies, West Sand was included as a basepoint for the pur-
poses of the present exercise.120 However, given its proximity to Tree Island, 
another of the larger Paracel Islands which is also vegetated, its influence on 
the theoretical equidistance line is minimal.

119 Hancox and Prescott (n 53); UKHO, Admiralty Sailing Directions China Sea Pilot (Volume 1, 
8th ed., UKHO, Taunton, 2010) 75–78; Mark J. Valencia, Jon M. Van Dyke and Noel A. Ludwig, 
Sharing the Resources of the South China Sea (Martinus Nijhoff Publishers, Boston, 1997) 
226–235; UKHO, China Sea Pilot, Vol. 2 (n 103), at pp. 64–73; and United States National 
Geospatial-Intelligence Agency, Sailing Directions (ENROUTE) PUB.161, South China Sea 
and the Gulf of Thailand (13th ed., National Geospatial-Intelligence Agency, Bethesda, 
2011) 5–14.

120 The relevant British Admiralty Sailing Directions (Pilot) note that West Sand is a “sandy 
cay” located near the west end of the reef on which Tree Island lies. See UKHO, China Sea 
Pilot, Vol. 1 (n 119), at p. 77.
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These features are annotated on Fig. 3. Also, note that for the purposes of this 
exercise, normal baselines were applied not only for the islands themselves, 
but also with respect to the surrounding mainland and main island coastlines.

Fig. 4 illustrates full, half and one-quarter weighting or effect accorded to the 
larger islands in the Spratly and Paracel Island groups identified in Fig. 3.

Figs. 5, 6 and 7 are larger-scale maps detailing maritime claims, including EEZ 
claims from larger islands, in the north-western, north-eastern and southern 
parts of the South China Sea. These maps, together with Figs. 8 and 9, illus-
trate the location of the larger islands of the Spratly Islands and Paracel Islands 
groups used for the construction of theoretical equidistance lines by showing 
shaded territorial sea areas around them. Unshaded 12-nm arcs are shown with 
respect to smaller features which may meet the definition of an island under 
the LOSC, but which in our view are too small and barren to be inhabitable 
and entitled to an EEZ of their own (see below). Unshaded 12-nm territorial sea 
limits are also shown around mainland and main island coasts.

Fig. 8 shows the hypothetical EEZ claims from the islands and the equidis-
tance lines. As noted above, the islands used to generate the EEZ claims are 
shown with shaded 12-nm territorial sea circles around them, and unshaded 
12-nm territorial sea arcs are shown around other features which may meet 
the definition of an island under the LOSC, but which were not used to claim 
an EEZ because they are too small and barren to be inhabitable and entitled 
to an EEZ of their own. The number of features in the latter category is very 
uncertain because past studies and past maps are not consistent. Although 
the 2010 US State Department map has 12-nm territorial sea arcs around more 
than 50 other features in the Spratly Islands, our analysis of the previous stud-
ies and sailing directions indicates that 34 of those features are either clearly 
below water at high tide or the sources are inconsistent as to whether they are 
above water at high tide. Consequently, we have adopted a consciously con-
servative approach and exercised prudence and caution, drawing 12-nm arcs 
only around the 16 small features (in addition to the 12 larger islands identified 
above) in the Spratly Islands, which the previous studies consistently refer to 
as being above water at high tide. For similar reasons, we have drawn 12-nm 
arcs around Scarborough Shoal as there is consistent evidence that 4–6 small 
rocks on the reef are above water at high tide.

The features which we identified as rocks entitled to a 12-nm territorial sea 
of their own include Scarborough Shoal, as well as the following 16 features in 
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figure 9  Annotated map of South China Sea Islands

the Spratly Islands: Loaita Cay, Lankiam Cay, Sandy Cay, Collins Reef, Len Dao, 
Barque Canada Reef, Commodore Reef, Louisa Reef, Mariveles Reef, Pearson 
Reef, Royal Charlotte Reef, Swallow Reef, Central Reef, Cuarteron Reef, East 
Reef and West Reef. The following features in the Paracel Islands also meet this 
definition: Antelope Reef, Bombay Reef, Discovery Reef, Middle Sand, North 
Sand, Observation Bank, Pyramid Rock, Quanfu Dao and Vuladdore Reef.

These territorial sea limits associated with these features are shown on Fig. 8  
and all features mentioned above are annotated on Fig. 9 below. In light of 
the complex tidal regime of the South China Sea, coupled with uncertainties 
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and inconsistencies with respect to hydrographic surveying in the region, it 
is acknowledged that a number of additional very small features may exist in 
the Paracel and Spratly Islands which are, in fact, above the high water. Such 
features can most plausibly be categorised as ‘rocks’ within the meaning of 
Article 121(3) of the LOSC and therefore would be capable of generating 12-nm 
territorial sea limits.121 However, even if such additional insular features do 
exist in the South China Sea, it is the authors’ view that they would not qualify 
as islands capable of generating EEZ and continental shelf rights and therefore 
would not have a meaningful impact on the central arguments advanced in 
this article.

Fig. 8 also shows the nine-dashed line that is indicated on Chinese maps of 
the South China Sea. The dashes on the Chinese map are indicated in bold and 
are also connected by interpolated lines to illustrate what China’s claim is if it 
claims rights and jurisdiction over all of the maritime space inside the nine-
dashed line.122 It should be noted that there is inherent uncertainty related 
to both the location of the nine-dashed line and the interpolated interven-
ing lines shown “joining” the nine dashes up. No official coordinates of the 
dashed line have been published. The dashed line segments illustrated were 
extracted from a map attached in the Chinese note to the Secretary-General of 
the United Nations in its response to Malaysia-Vietnam’s extended continental 
shelf submission and the intervening lines interpolated between them. This 
map therefore allows one to visualise the difference between the area inside 
the nine-dashed line and the area of overlapping claims that would result if an 
EEZ claim were made from the largest islands in the South China Sea.

121 In this context it is worth noting that, based on its past jurisprudence, the ICJ indicated 
in clear terms in 2012 that even the smallest island generates a 12-nm territorial sea. See 
Territorial and Maritime Dispute (Nicaragua v. Colombia) (n 57), at para. 37.

122 Communications Received with regard to the Joint Submission made by Malaysia and 
Viet Nam (n 22), China (7 May 2009). 


