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ABSTRACT
This thesis discusses the experience of a group of eight Pacific Island coastal States in
exercising their sovereign rights for the EEZ to take control of the tuna fishery and
reduce dominance of the distant water fishing fleets. The group is established under the
Nauru Agreement Concerning Cooperation in the Management of Fisheries Common
Interest, with the membership including the Federated States of Micronesia, Kiribati,
Marshall Islands, Nauru, Palau, Papua New Guinea, Solomon Islands and Tuvalu.
Known widely as the Parties to the Nauru Agreement, the group has adopted a
cooperative framework and work together to establish a number of instruments to
facilitate the co-ordination and harmonisation the management of the common fish
stocks within their EEZs. In doing this, the Parties to the Nauru Agreement were
asserting and protecting their sovereign rights, creating economic opportunities for their
people, and conserving and managing the tuna fish stock.
The thesis argues that the Parties to the Nauru Agreement has taken control of their tuna
fishery through the introduction of the instruments such as the minimum terms and
conditions for access under the First, Second and Third Implement Arrangements of the
Nauru Agreement, the Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery to limit fishing effort and the establishment of the Federated States
of Micronesia Arrangement for Regional Access which provide preferential treatment
for the domestic and/or locally-based vessels.
The thesis concludes that in order to maintain and/or strengthen the control the Parties
to the Nauru Agreement have attained, the group needs to redefine its cooperative
framework to cater for the different interests they have acquired.
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Chapter One: Introduction
1.1 Introduction
The Western and Central Pacific Ocean (WCPO) is known as the most abundant source
of fisheries resources in the world, with tuna as the most commercially viable marine
living resource in the region.1 Distant water fishing nations (DWFNs) have a long
history of tuna fishing in the WCPO.

The DWFNs fleets used sophisticated and

industrial fishing gears and methods2 in contrast to the Pacific Islanders who were using
small scale traditional methods of fishing, such as canoes, to access fishing grounds just
outside the reef.3 In the 1920s, the Japanese fleet were operating from their bases in the
Micronesian region until the Second World War broke out and their fishing activities
were restricted to their own waters.4 The United States (US) fleet entered the fishery in
the early 1950s and operated in the Micronesian region where the Japanese fleet used to
base their operations.5 The Japanese fleet re-entered the fishery in the mid-1950s and
twenty years later the Korean and Taiwanese fleets have started fishing in the WCPO.6
Between 1960 and 1970, the tuna catch from the WCPO increased significantly from

1

Langley, Adam, et al. 2009, "Slow steps towards management of the world's largest tuna fishery."
Marine Policy 33.2 (2009): 271-79. See also Shanks, Steven. 2010, "Introducing a transferable fishing
day management regime for Pacific Island countries." Marine Policy 34.2010 (2010): 988-94, and
Hannesson, Rognvaldur and John Kennedy, 2009, “Rent-maximisation Versus Competition in the
Western and Central Pacific Tuna Fishery” Journal of Natural Resources Policy Research, 1.1 (January
2009): 49-65.
2

R Churchill pointed out that one of the things developing coastal States resented about the DWFNs was
that their vessels were equipped with the latest technology to access fishing areas. See R. R Churchill and
A.V Lowe, eds., (1999), The Law of the Sea, Third Edition ed. (Manchester, United Kingdom:
Manchester University Press). Sutherland and Tsamenyi also referred to the foreign dominance of the
South Pacific tuna fisheries as longstanding and dated back as far as the 1950s. In addition, they pointed
out that the DWFNs employed fishing methods which included longline, pole and line, purse seining and
driftnetting. Source: William Sutherland and B. Martin Tsamenyi, (1992), Law and Politics in Regional
Co-operation: A Case Study of Fisheries Co-operation in the South Pacific (Hobart, Australia: Pacific
Law Press).
3

Robert Gillett, (2007), A Short History of Industrial Fishing in the Pacific Islands (RAP Publication
2007/22) (Bangkok, Thailand: Food and Agriculture Organisation (FAO)). p2.
4

Ibid. p2.

5

Ibid.

6

Ibid.

1

240,000 to 637,000 metric tonnes,7 the majority of which was taken by pole and line
vessels, followed by longline vessels.
Access to the WCPO tuna fishery until the 1970s was unhindered and the vessels freely
operated right up to the edge of the 12 nautical mile territorial seas of the coastal
States.8 The areas beyond the territorial seas were considered to be high seas, freely
open to fishing.9 This free access was removed following the adoption of the Exclusive
Economic Zone (EEZ) area extending up to 200 nautical miles from the baselines of the
coastal States by the Third Conference on the United Nations Law of the Sea (UNCLOS
III) which convened from 1973.10 This EEZ regime is reflected under Part V of the
United Nations Law of the Sea Convention (LOSC) and has played a pivotal role that
permanently changed the fisheries relations of coastal States, particularly the Pacific
Islands and the DWFNs.11 This is because the sovereign rights to the EEZs are assigned
to the coastal States.12
This thesis examines the experience of the Parties to Nauru Agreement (PNA),13 a subregional group comprising of eight Pacific Island States located within the equatorial
region of the WCPO, in implementing the coastal State rights and obligations arising
out of the EEZ concept under the LOSC, which in sum transferred property rights to
fisheries resources. The thesis discusses the development of the PNA and rationale for
its establishment, as well as analyses the various initiatives introduced by the PNA since
1982 to address the fundamental challenges in achieving long term conservation of
7

SPC, (2012), Western and Central Pacific Fisheries Commission Tuna Fishery Yearbook 2011. See
Table 84, p62.
8

David J Doulman, (1986), Fishing for Tuna: The Operations of Distant-Water Fleets in the Pacific
Islands Region (Honolulu, Hawaii: East-West Centre). See also Shigeru Oda, (1983), "Fisheries Under
the United Nations Convention on the Law of the Sea," The American Journal of International Law 77.4
(October 1983).
9

David J Doulman, (1986), Fishing for Tuna: The Operations of Distant-Water Fleets in the Pacific
Islands Region (East-West Centre).
10

For discussion on the issues leading up to the UNCLOS III, see Shigeru Oda, (1983), "Fisheries Under
the United Nations Convention on the Law of the Sea," The American Journal of International Law 77.4
(October 1983). See also Ann L Hollick, (1977), "The Origins of 200-Mile Offshore Zones," The
American Journal of International Law 71.3 (July 1977).
11

Part V of the LOSC provides the terms and conditions for the Exclusive Economic Zone. In particular,
Part V sets out the rights and the responsibilities of the coastal States for the area.
12

Article 56 of the LOSC states that coastal States have sovereign rights to the EEZ.

13

The Parties to the Nauru Agreement (PNA) are the Federated States of Micronesia, Kiribati, Marshall
Islands, Nauru, Palau, Papua New Guinea, Solomon Islands and Tuvalu. Chapter 2 provides a detailed
discussion on the PNA. A brief introduction is also provided under Section 1.4 of this Chapter.

2

fisheries resources while maximising economic benefits for the Pacific Islands. This
thesis provides a critical examination of how the PNA members have not only
implemented their rights and obligations to conserve and use tuna resources in their
EEZs but have also redefined and transformed the international fisheries relations
between DWFNs and small Island States in favour of coastal States.
This chapter sets the scene by providing an overview of the development of the EEZ
regime under the 1982 LOSC and the significance of this concept to Pacific Island
States. The chapter will also introduce the Parties to the Nauru Agreement as a fisheries
organisation, and its significance. Lastly, the chapter sets out the objectives of the
thesis, its structure, and significance.

1.2 Development of the EEZ Concept and its Significance to
Pacific Island States
Prior to the 1970s, international fishing activities were based on open access as a result
of the high seas freedom of fishing.14 States during this period were concerned with
three main questions:15 access to the resource, avoidance of conflict, and the use of
various fishing gears.16 There were very limited rules to ensure the sustainability of
resources. Given the ‘free for all’ nature of the high seas, there was no clear indication
as to who had ultimate responsibility to manage the resources. This situation is referred
to as the tragedy of the commons whereby a shared resource is depleted because the
participants work independently without care for the long term interests of the group.17
In 1945, the President of the United States of America, Harry S Truman issued a
Proclamation18 (widely known as the Truman Proclamation) to safeguard commercial
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William Sutherland and B. Martin Tsamenyi, (1992), Law and Politics in Regional Co-operation: A
Case Study of Fisheries Co-operation in the South Pacific. p1.
15

R. R Churchill and A.V Lowe, eds., (1999), The Law of the Sea. p284.

16

Ibid. p284.
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The tragedy of the commons concept was coined by Garret Hardin. For further discussion on the
concept, see Garrett Hardin, (1968), "The Tragedy of the Commons," Science 162.3859.; and Garret
Hardin, (1977), "The Tragedy of the Commons," Managing the Commons, eds. Garrett Hardin and John
Baden (San Francisco: W H Freeman and Company).
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fisheries interests.19

Under the Truman Proclamation, conservation zones were

established in those “areas contiguous to the coasts of the US wherein fishing activities
have been, or in the future may be developed and maintained on a substantial scale.”20
The Truman Proclamation is fundamental for two reasons. Firstly, it was a step away
from tradition whereby fishing activities were either undertaken within the 3 nautical
miles territorial sea and the coastal States have complete sovereignty over it. Secondly,
it paved the way for other coastal States to establish the continental shelf areas. For
example, a group of Latin American coastal States such as Mexico and Argentina
claimed their continental shelf area and full sovereignty over the water super-adjacent to
it, following the Truman Proclamation.21 In addition, Chile, Ecuador and Peru signed
the ‘Declaration of the Maritime Zone’ known as the ‘Santiago Declaration’ which
allowed them to declare sovereignty and jurisdiction over the 200 mile limit from the
coastline.22 This practice led to a situation where there was no uniformity on the
breadth of the territorial sea. That is, some States were starting to claim areas beyond
the traditional 3 nautical miles as their territorial sea.
Three series of United Nations Conferences on the Law of the Sea were convened
following the Truman Proclamation and the Santiago Declaration.

The First

Conference was convened in 1958 in Geneva, with the hope to address concerns raised
following the Santiago Declaration regarding the extension of maritime jurisdiction.23
Four international conventions concerning the sea were adopted at the First Conference
and they include the Convention on the Territorial Sea and Contiguous Zones, the
Convention on the High Seas, the Convention on the Fishing and Conservations of the
Living Resources of the High Seas, and the Convention on Continental Shelf,
collectively referred to as the 1958 Geneva Conventions. Despite their adoption, these
Conventions had limitations. For example, the Conventions failed to establish the
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Ann L Hollick, (1976-1977), "U.S Oceans Policy: The Truman Proclamations," Virginia Journal of
International Law 17.1. See also Jose A de Yturriaga, (1997), The International Regime of Fisheries:
From UNCLOS 1982 to the Presential Sea (The Hague, The Netherlands: Martinus Nijhoff Publishers).
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maximum breadth of the territorial sea and a clear definition of the high seas.
Furthermore, the Conventions lacked specific conservation or management provisions
to ensure sustainability of fish stocks.
The Second Conference was held in March 196024 to resolve some of the limitations of
the 1958 Geneva Conventions, in particular the maximum breadth of the territorial seas.
Despite this, no conclusion was reached on the breadth of the territorial sea. The third
attempt was made at the Third Conference which commenced in 1973.25

This

conference concluded in 1982 with the adoption of the LOSC.
Three fundamental aspects were established under the LOSC that directly relate to
fishing and fisheries. Firstly, it sets the limits of the territorial sea to 12 nautical miles,
measured from baselines determined in accordance with the Convention.26 Secondly,
the LOSC establishes the EEZ of up to 200 nautical miles from the baselines where
coastal States have sovereign rights.27 Thirdly, it provides the duties, obligations and/or
responsibilities of the coastal States and other States to conserve and/or manage the
living resources in the EEZ and on the high seas.28

1.2.1 The Significance of the EEZ Concept
The critical achievement for the coastal States at the UNCLOS III was the adoption of
the EEZ.29 The EEZ is defined as “an area beyond and adjacent to the territorial sea”
under Article 55 of the LOSC.30 Coastal States have sovereign rights to their EEZs in
24

Ibid.

25

Ibid.

Article 3 of the LOSC states that “every State has the right to establish the breadth of its territorial sea
up to a limit not exceeding 12 nautical miles, measured from baselines determined in accordance with this
Convention.”
26

27

This is in accordance of Article 56 of the LOSC. Article 56 of the LOSC states that:
1. In the exclusive economic zone, the coastal State has:
a. Sovereign rights for the purpose of exploring and exploiting, conservation and
managing the natural resources, whether living or non-living, of the waters
superjacent to the seabed and of the seabed and its subsoil, and with regard to other
activities for the economic exploitation and exploration of the zone...
2. In exercising its rights and performing its duties under this Convention in the exclusive
economic zone, the coastal State shall have due regard to the rights and duties of other
States and shall act in a manner compatible with the provisions of the Convention.
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R. R Churchill and A.V Lowe, eds., (1999), The Law of the Sea. See also Donald R Rothwell and Tim
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accordance with Article 56.1 of the LOSC “for the purpose of exploring and exploiting,
conserving and managing the natural resources, whether living or non-living” for the
economic exploitation of the area.31 Article 56.2 of the LOSC further stipulates that in
exercising their sovereign rights and performing their duties in the EEZ, “the coastal
States shall have due regard to the rights and duties of other States and shall act in a
manner compatible with the provisions of this Convention.”32 This means that despite
having sovereign rights, coastal States need to acknowledge the presence of other States
in their EEZ particularly with respect to those vessels that are transiting.33
Other States may be able to participate in the fishery if the coastal State does not have
the capacity to harvest the allowable catch in the EEZ.34 This balance of rights and
responsibilities between coastal States and other States form part of a ‘package deal’
resulting from UNCLOS III negotiations.35
Rothwell and Stephens36 identified two key reasons which led to the establishment of
the EEZ. The first reason is associated with the “ambition of southern States for a new
international economic order” to obtain a fair share of coastal marine resources, both
living and non-living.37

The initial push for the establishment of the EEZs was

spearheaded by the African states and was advocated by Kenya at the Asian-African
Legal Consultative Committee in January 1971.38 The push was motivated by the
concerns over the explosion of fishing activities in the high seas and their subsequent
31

Article 56.1 of the LOSC,

32

Article 56.2 of the LOSC.

Article 58.1 of the LOSC states that “in the exclusive economic zone, all States, whether coastal or
land-locked, enjoy, subject to the relevant provisions of this Convention, the freedoms referred to in
Article 87 of navigation and overflight and of the layering of submarine cables and pipelines and other
internationally lawful uses of the seas related to these freedoms, such as those associated with the
operations of the ships, aircraft and submarine cables and pipelines and compatible with other provisions
of this Convention.” In essence, Article 58.1 applies only to non-fishing vessels. If the fishing vessel is
transiting in the EEZ, all gears must be stowed away unless access has been granted by the coastal State.
Article 87 of the LOSC refers to the freedom of high seas.
33
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threats on the African States’ offshore fisheries, compounded further by the
“technological inferiority” of their fishing fleets in comparison.39 This position was
consolidated with the concept of ‘patrimonial sea’40 developed by the Latin American
countries and then presented to UNCLOS III.41
The second reason for establishing the EEZ was related to an expectation that this
would address the ‘tragedy of the common’42 scenario particularly with respect to
fisheries resources, as a result of unregulated activities.43 By assigning rights for the
area, the activities would be regulated by the right-holder and the demise similar to the
collapse of the California sardine fishery in the 1960s would be avoided.44

39

Richard Barnes, (2009), Property Rights and Natural Resources. p211. See also S N Nandan, (1987),
"The Exclusive Economic Zone: A Historical Perspective,".
40

Patrimonial sea is defined as an area up to 200 miles from the coastline and coastal States have
exclusive rights to the all resources therein. See L. D. M Nelson, (1973), "The Patrimonial Sea,"
International and Comparative Law Quarterly.22. Nandan also provided the aspects as the patrimonial
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the Sea. Rome, Italy: Food and Agriculture Organisation.
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EEZ Provisions of the LOSC
The LOSC provides the framework for the conservation, utilisation and management of
fisheries resources in the EEZ and the duty to cooperate in relation to common areas
and resources. Article 61 provides for the adoption of conservation measures not only
on target stocks but also on dependent and associated species, as well as the use of
maximum sustainable yield (MSY) and best scientific evidence available. Article 62 of
the LOSC provides for the optimum utilisation of resources. This provision is also the
basis for access to EEZ fisheries by other States. Article 62.2 states that “the coastal
State shall determine its capacity to harvest the living resources” in their EEZs.
However; if they (coastal States) do not have the capacity to harvest the entire allowable
catch, they are required to give other States access to the surplus allowable catch. This
access is to be governed by the terms and conditions established by the coastal States.45
Article 62(4) sets out the terms and conditions that may be imposed by coastal States to
foreign vessels and nationals seeking access to their EEZ fisheries.
In discharging its responsibilities to ensure the sustainability of the living resources,
Article 62.1 states that “the coastal State shall promote the objective of optimum
utilisation of the living resource in the exclusive economic zone without prejudice to
Article 61” of the LOSC. Some of the key provisions of the LOSC in managing and
conserving tuna resources are provided under Articles 63 and 64, setting out the
requirements for coastal States to cooperate with other States with respect to the
straddling and highly migratory fish stocks.

The duty to cooperate includes

participation in existing regional or subregional fisheries organisations, or the creation
of one where none exists.46 Underpinning the rights and responsibilities of coastal
States and other States in the EEZ is fisheries enforcement requirements provided under
Article 73.47
A number of international fisheries specific instruments were adopted post-LOSC.
These instruments include the 1993 FAO (Food and Agriculture Organisation)
Compliance Agreement, 1995 United Nations Fish Stock Agreement (UNFSA), and
1995 FAO Code of Conduct for Responsible Fisheries (FAO Code of Conduct) and its
45

The proposed terms and conditions for access are set out in Article 62.3 and 62.4 of the LOSC.

46
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47
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associated International Plan of Actions, and more recently in 2009, the FAO Port State
Measures Arrangements. These were developed to facilitate the implementation of
some of the provisions of the LOSC. For example, Article 64 of the LOSC states that
the coastal States and other States shall seek to agree upon measures necessary to ensure
the conservation of the straddling and highly migratory fish stocks through a
subregional or regional organisation. Despite this provision (Article 64 of the LOSC),
there was no specific guideline or instructions on how this may be implemented. 48 This
is further complicated by the provision under Article 87 of the LOSC which stipulate
the freedom of high seas, including the freedom of fishing, and the requirements under
Articles 118 and 119 of the LOSC which call for cooperation to conserve and manage
the living resources in the areas of the high seas.49
The UNFSA, which was adopted in 1995, have addressed some of these inadequacies of
the LOSC.

For example, whilst Articles 118 and 119 of the LOSC called for

cooperation to conserve and manage the living resources of the high seas areas, Article
7 of the UNFSA provided some parameters on how such may be undertaken.50 In
particular, Article 7 of the UNFSA call for the conservation and management measures
for the areas under national jurisdiction and the high seas to be compatible.51

1.3 The Pacific Island States and the Significance of the EEZ
Concept
There are 14 independent52 Pacific Island States in the WCPO region. In addition, there
are a number of territories such as Tokelau, French Polynesia, New Caledonia, Wallis

48

Lawrence Juda, (2002), "The United Nations Fish Stock Agreement." in Olav Schram Stokke ad
Oystein Thommessen (eds), Yearbook of Interenational Cooperation on Environment and Development
2001/2002, Earthscan Publication, London.
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Management – Working Paper Prepared for the European Parliament, Luxembourg.
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and Futuna, Guam, American Samoa and the Northern Mariana Islands. There are also
two States, Australia and New Zealand, widely regarded as the metropolitan States of
the Pacific region. Figure 1.1 provides the geographical location of the Pacific Island
States. The discussions in this thesis are focussed on those Pacific Island States that are
highlighted in the map, with emphasis on those States that are highlighted in yellow.
Figure 1.1: Map of the Pacific Islands featuring the Members of the Pacific
Forum53

Since 1947, the Pacific Islands have used regional cooperation as an avenue to
cooperate and work together to further their economic development aspirations.54 This
commenced with the establishment of the Secretariat of the Pacific Community (SPC)
in 1947.55 In 1971 the South Pacific Forum was established, and is known widely as the
53

This map was prepared with the assistance of Mr I Made Andi Arsand.

54

Satish Chand, (2010), Shaping New Regionalism in the Pacific Islands: Back to the Future? For the
historical discussion on the South Pacific Regionalism, see Florian Gubon, (1987), "History and Role of
the Forum Fisheries Agency," Development of the Tuna Industry in the Pacific Islands Region: An
Analysis of Options, ed. David J Doulman (Honululu, Hawaii: East West Centre). For a discussion on the
logic of collective action, see Mancur Olson, (1971), The Logic of Collective Action: Public Goods and
the Theory of Groups, Harvard Economic Studies, vol. CXXIV Harvard University Press). Olson
provided a mechanical analysis of the reasons why groups were formulated, the pursuit of common
interests for collective benefits, including the pros and cons of group size. That is, large and small groups
and the intrinsic interests of individual members.
55

The SPC (formerly known as the South Pacific Commission) was established by a group of
metropolitan States comprising Britain, France, the Netherlands, the United States of America (US), New
Zealand and Australia with the aim of promoting the economic and social welfare, and advancement of
the peoples of the region. The institution was largely controlled by the metropolitan States and served
their individual and collective interests. The Island States have no voice until the 1960s when the “winds
of change began to stir the Pacific” and “island leaders began to challenge the biased regional
framework.” This ‘wind of change’ refers to securing independence from the metropolitan States,
including the growing discontent by the island leaders as they sought to have a greater say in the
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Pacific Forum.56 The Pacific Forum is the political platform for the Pacific Islands
region and works alongside other regional organisations such as the SPC and the FFA
which was established in 1979. The Pacific Forum has a membership of 14 independent
Island States – Cook Islands, Federated States of Micronesia, Fiji, Kiribati, Marshall
Islands, Nauru, Niue, Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga,
Tuvalu, Vanuatu, plus Australia and New Zealand.57
The Pacific Forum Islands States are categorised into three sub-regional groups;
Melanesia, Micronesia and Polynesia.58 The Melanesian States include Papua New
Guinea, Solomon Islands, Vanuatu, and Fiji.

The Micronesian States include the

Federated States of Micronesia, Marshall Islands, Palau, Nauru and Kiribati, while the
Polynesian States include Cook Islands, Niue, Samoa, Tonga and Tuvalu. The majority
of the Pacific Forum Island States were under colonial rule. The former colonial or
foreign powers include France, United Kingdom, Australia, New Zealand and the
United States. As summarised by Table 1.1, only three island States gained their
political independence in the 1960s.

These States include Samoa which became

independent in 1962, Cook Islands in 1965 and Nauru in 1968. The majority of the
Pacific Island States gained their independence in the 1970s. The last Pacific Island
State to gain its independence was Palau and this was obtained in 1994.
The creation of the EEZ under the LOSC has effectively extended the national
jurisdiction of the coastal States out to 200 nautical miles from their baselines, covering
a vast expanse of water equivalent to 40 times its total land mass area. Where the
Pacific Island States used to be seen as ‘little dots’ spreading across the Pacific Ocean,
the creation of EEZs has magnified the Islands and their importance as shown in Figure
1.1.

operations of the organisation. Source: Sandra Tarte, (1989), "Regionalism and Globalism in the South
Pacific " Development and Change 20.1989. See also Satish Chand, (2010), Shaping New Regionalism in
the Pacific Islands: Back to the Future?.
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Pacific Islands (Brisbane, Australia: University of Queensland Press).
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Table 1.1: Pacific Forum Islands States: Some Key Facts59
Pacific Island Forum
State

Land (in ‘000s
square km)60

EEZ (in 000s
square km)61

Year EEZ
Declared

Former Colonial
Rule62

Cook Islands
Federated States of
Micronesia
Fiji
Kiribati
Marshall Islands
Nauru
Niue
Palau
Papua New Guinea
Samoa
Solomon Islands
Tonga
Tuvalu
Vanuatu

0.18
0.70

1,830
2,780

1977
1979

New Zealand
United States

18. 37
0.72
0.18
0.021
0.25
0.48
462
2.93
28
0.69
0.026
12.19

1,290
3,550
2,131
320
390
629
3,120
120
1,340
747
900
680

1981
1983
1979
1978
1978
1979
1978
1977
1978
1979
1984
1978

United Kingdom
United Kingdom
United States
Australia
New Zealand
United States
Australia
New Zealand
United Kingdom
United Kingdom
United Kingdom
France and United
Kingdom

59

Year of
Independence/
SelfGoverned63
1965
1986

Sub-regional
Grouping

1970
1979
1986
1968
1974
1994
1975
1962
1978
1970
1978
1980

Melanesia
Micronesia
Micronesia
Micronesia
Polynesia
Micronesia
Melanesia
Polynesia
Melanesia
Polynesia
Polynesia
Melanesia

Polynesia
Micronesia

Extracted from various sources, including David J Doulman, (1986), Fishing for Tuna: The Operations of Distant-Water Fleets in the Pacific Islands Region (EastWest Centre). See also Stephen Henningham, (1995), The Pacific Island States: Security and Sovereignty in the Post-Cold War World (London, Great Britain:
Macmillan Press Ltd).
60
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61
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62
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63
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Issues concerning the Law of the Sea were briefly discussed at the first South Pacific
Forum held in Wellington, New Zealand in early August 1971, and again at the second
meeting held in Suva, September 1972.64

The discussions in 1972 were lengthy

compared to the discussion in 1971 and this was an indication that the Island States
were becoming more aware of the opportunities and implications of new maritime zones
during the UNCLOS negotiations. Areas of concern and interest for the Island States in
the South Pacific Forum included the breadth of the territorial sea, the resource
jurisdiction over a wider area of sea and the seabed, a special regime for archipelagic
States and rights of passage.65

These concerns and interests ultimately led to the

recognition that a regional organisation or a regional approach is required to facilitate
maximum benefits from the exploitation of the living resources from the EEZs of Island
States.66 Two strategic approaches were adopted. The first approach was negotiating
access fees for vessels seeking licenses for the EEZs and the second approach was
investment in domestic industry developments.67 These approaches are examined more
thoroughly in the following chapters of this thesis.
The Pacific region was regarded as a “long forgotten region in the realm of international
politics” and this was certainly the case prior to the discussions at UNCLOS III.68
Given its vast maritime jurisdiction and upon recognition that the marine resources in
64

South Pacific Forum, (1972), South Pacific Forum Final Press Communique: 12 - 17 September 1972
(Suva, Fiji). Accessed via www.forumsec.org/pags.cfm/documents/forum-communiques/ See also South
Pacific Forum, (1971), Joint Final Comminque of South Pacific Forum Meeting, 5 - 7 August 1971
(Wellington, New Zealand).
65

South Pacific Forum, (1972), South Pacific Forum Final Press Communique: 12 - 17 September 1972.
Accessed via www.forumsec.org/pags.cfm/documents/forum-communiques/. See also South Pacific
Forum, (1971), Joint Final Comminque of South Pacific Forum Meeting, 5 - 7 August 1971. Accessed
via www.forumsec.org/pags.cfm/documents/forum-communiques/.
66

This recognition was made at the 7th Forum Leaders meeting held in Nauru in 1976. The meeting
called for a meeting to be held to discuss the option of regional cooperation with respect to the
development at the UNCLOS III. “The objective of the meeting will be to consider the timing and terms
of creation of 200 mile zones; the problems and opportunities associated with them; the conservation of
marine resources; the possible creation of a South Pacific fisheries agency; and the prospects for joint
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Gert van Santen and Phillip Muller, (2000), Working Apart or Together: The Case for a Common
Approach to Management of Tuna Resources in the Exclusive Economic Zones of the Pacific Island
Countries (Washington D.C, United States: World Bank ).
68

It is argued that there are two reasons for this. Firstly, the islands are small, isolated and can easily be
overlooked because they are surrounded by a vast volume of ocean between the American and Asian
continents. Secondly, the majority of the islands were under colonial rule until the 1970s. Source: Akio
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the Pacific region are the single most important asset for the majority of the Island
States, Watanabe suggested that the approach to developing a regional fishing regime
should be taken with “more than ordinary care.”69 This is because the Island States
were regarded as “politically delicate, economically fragile and psychologically
sensitive.”70 This approach had been adopted by the major DWFNs, particularly Japan
and the European Union to a certain extent, through the inclusion of economic and/or
development assistance as part of the packages in bilateral fishing agreements.
However; the approach had inserted a fear of reprieve for the Island States particularly
when the negotiations for fishing agreements reach a stalemate and the DWFN bilateral
partner threaten to walk away from the discussions. This fear is associated with the
potential loss of economic assistance and access revenue. As a result, the DWFNs have
held control over the key areas of the Pacific tuna fishery, including market access,
capital, and negotiating position for further fishing access.

The level of control

exercised by the DWFNs over the Pacific in these key economic areas are analysed in
this thesis.

1.3.1 History of Fishing in the Pacific Islands
The first attempts at developing industrial fishing in the Pacific region began in 1899.71
This was instigated by a US fishing vessel that was commissioned to undertake a
fishing expedition in the islands.72 Due to disappointing results, nothing eventuated
from these expeditions.73
The next attempts were made by Japan with industrial tuna fishing expeditions in the
WCPO region in the 1920s and 1930s.74 Japan started its fishing expedition in the

69

Ibid. p20.

70

Ibid. p20.

71

Robert Gillett, (2007), A Short History of Industrial Fishing in the Pacific Islands (RAP Publication
2007/22) (Food and Agriculture Organisation (FAO)). p2.
72

Ibid.
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Ibid.

74

David J Doulman, (1987), "Distant-Water Fleet Operations and Regional Fisheries Cooperation,"
Development of the Tuna Industry in the Pacific Islands Region: An Analysis of Options, ed. David J
Doulman (Honululu, Hawaii: East West Centre). p36. The US fishing vessel, Albatross, was the first to
undertake a fishing investigation cruise in the Pacific region in 1899, its activities were basically
exploratory. Given its disappointing results and no follow up visits, the activities of the Albatross differed
from the Japanese fishing activities in the 1920s in the region, it is argued that the activities of that vessel
would not qualify as the first foreign nation to harvest tuna in the WCPO region. Source: Robert Gillett,
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Pacific region with a pole and line fishing base in Palau.75 By the mid-1930s, the
activities had expanded when the number of vessels increased to 45 pole and line
vessels operating in Palau, 52 in the Federated States of Micronesia and 19 in the
Northern Marianas.76

At the time, Palau, Federated States of Micronesia and the

Northern Marianas were under the care of Japan.77 Following the Second World War,
the islands were under the care of the US until the Federated States of Micronesia and
Palau gained their independence in the 1980s.78
Japanese operations in the Micronesian region were suspended during the Second
World War but later re-emerged in 1950s.79 By the 1960s, Japan had established long
line fishing bases in a number of locations in the Pacific and exported fish to US
canneries in America Samoa, Honolulu and California.80 With further government
assistance, the Japanese fishing fleet again expanded and introduced more efficient
purse seine vessels in the 1970s.81 This shift was in response to the rising demand for
canned tuna during the 1960s and 1970s.82 Positive results from the initial exploratory
fishing then led to the full deployment of Japanese purse seiners in 1976 and hence the
beginning of a new era for industrial fishing in the WCPO tuna fishery. 83 In the 1960s
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and 1970s, Japan’s policy on fishing was “strongly influenced by political
considerations favouring traditional interests of high seas fishing.”84
The US fishing fleet became more noticeable in the Pacific region following the Second
World War.85 The activities included the initial exploratory cruises in the late 1940s
and early 1950s using pole and line vessels, longline and purse seine vessels, and the
establishment of several tuna bases86 between the early 1950s and the early 1960s.
Prior to the 1940s and World War II, the potential wealth of the Pacific region’s ocean
resources were unknown to most of the US fishing industry but this quickly changed
after the Second World War.87
By the early 1970s, the number of fleets operating in the Pacific Islands tuna fishery had
expanded further to include those from Korea and Taiwan.88 These two fleets entered
the Pacific Islands tuna scene in the mid-1960s, using large-scale tuna longline fishing
vessels to target albacore tuna species.89 The entry of these two fleets was spurred by
the success of the Japanese activities in the region and the growing demand for fish
products in the Japanese markets.90
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1.3.2 Influences of EEZ Concept to Pacific Fisheries Regional
Development
Given the increasing activities in the WCPO resulting from the increase in the number
of vessels, the adoption of the EEZ concept at the UNCLOS III and the subsequent
adoption of the LOSC were timely, especially for the coastal States in the Pacific
Islands region.
Most of the Pacific Island States were under colonial rule when the UNCLOS III
discussions were held.91 However; that did not deter the Island States from discussing
the “promised wealth and increased hopes of a heightened capacity to meet
developmental objectives” that are provided by the EEZ concept.92 There are two key
reasons for this. Firstly, by working together, “capacity is pooled to give the region a
collective voice in international forums, draw benefits from economies of scale, and
provide a regional public good such as management of oceanic resources.” 93 Secondly,
“as a group, cooperating together would stand a better chance to successfully benefit
from [their] tuna resources than when acting individually.”94
To take advantage of the opportunities provided under the EEZ concept of the LOSC,
the South Pacific Forum Leaders called for a regional fisheries agency at the 8th Pacific
Forum that was held in 1977.95 This call is reflected under the Moresby Declaration96
which signified the aspirations of the Pacific Islands to maximise the benefits for their
people and for the region as a whole from the vast ocean surrounding them, and the
need to establish a regional fisheries agency to facilitate the coordination and
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harmonisation of their respective policies concerning the law of the sea.97 After two
years of negotiations, the FFA was established in 1979 under the South Pacific Forum
Fisheries Convention referred hereafter as the FFA Convention.98 Its membership is
made up of Australia, New Zealand plus fourteen island members of the Pacific Forum
– Cook Islands, Federated States of Micronesia, Fiji, Kiribati, Marshall Islands, Nauru,
Niue, Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu.
The seventeenth member of the FFA is Tokelau and was admitted in 2002.99
The principal objective of the FFA is to assist member countries to develop and manage
their fisheries resources in a coherent and coordinated way. Since 1979, the FFA has
assisted its membership to take control of their tuna fishery and to maximise their
economic returns from their exploitation in accordance to the principles set out in the
Preamble of the FFA Convention.100 There are four key principles and they are:
(1) their common interest in the conservation and optimum use of the living
marine resources in the region, particularly highly migratory species;
(2) their desire to promote regional cooperation and coordination in fisheries
policies;
(3) their concern for securing maximum benefits from the region’s living marine
resources for the national well-being of SPF countries; and
(4) their desire to facilitate the collection, analysis, evaluation, and
dissemination of information about the region’s fisheries resources, especially
highly migratory species.101
As shown in Table 1.1, the Pacific Forum Islands States started to declare their EEZs
from 1977. By the time the LOSC was concluded in December 1982, 12 out of 14 of
the Pacific Forum Island States had declared their EEZs.
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Island States such the Federated States of Micronesia, Marshall Islands, Nauru, Palau,
Papua New Guinea and Tonga initially declared their zones as Economic Fisheries
Zones.102 One of the reasons for declaring the area as Economic Fisheries Zones
instead of EEZs was the need to take control of their fisheries resources. The need to
take control of the fisheries resources was more urgent than to the non-living resources.
This is because the technology to pursue non-living resources at the time was still
underdeveloped compared to the exploitation of the fisheries resources - the DWFNs
and their fleets were already dominating the industry.103 These Island States have since
amended their national legislations to use EEZ.104 For the purpose of the thesis, all
references to EEZ include all the Island States that have used alternative definitions
such as fishery waters and/or Economic Fisheries Zones.

1.4 The Evolution of the Parties to the Nauru Agreement
Regional cooperation in the Pacific Islands tuna fishery originated from the
establishment of the FFA. The FFA membership is widespread and therefore the
interests are diverse. These diverse interests have posed a number of key challenges as
the Pacific Islands worked collectively to achieve the main objective of regionalism.
For example, the interests and the focus of the States to the south of 10 degrees and the
States in the equatorial region 10 degrees north differ. The southern group lean more
towards the longline fishery, while the central and northern group lean more towards the
purse seine and skipjack fishery.
Ultimately, the different interests in terms of the target species and fishing pattern have
played an integral part in the establishment of the Nauru Agreement Concerning
Cooperation in the Management of Fisheries of Common Interest (Nauru Agreement)
and the subsequent formation of the PNA group in 1982. Through the formation of the
PNA, the group of FFA Island States located within the equatorial region of the WCPO
were able to further define and pursue their common interests.
102

William Sutherland and B. Martin Tsamenyi, (1992), Law and Politics in Regional Co-operation: A
Case Study of Fisheries Co-operation in the South Pacific. p12 – 13.
103

Ibid. Sutherland and Tsamenyi stated that the use of fisheries zones is consistent with the historical
original concept of the EEZ including the “structure and content of both the general and more detailed
rules set out in Part V of the LOSC.” p13.
104

Nauru Fisheries Act 1997, (1997).; Federated States of Micronesia Marine Resource Act 2002,
(2002).; Fisheries Act 1998, (1998).; Republic of the Marshall Islands Marines Zones (Declaration) Act
(1984).; Republic of the Marshall Islands Management of Marine Resources Act (Title 51), (2011).; and
Papua New Guinea Fisheries Management Act 1998, (1998).

19

The PNA States are the Federated States of Micronesia, Kiribati, Marshall Islands,
Nauru, Palau, Papua New Guinea, Solomon Islands and Tuvalu. These States are
spread across the equatorial region of the WCPO and are located between 10 degrees
south and 10 degrees north latitude as shown below in Figure 1.2.
Figure 1.2: Map of the PNA Region105

As discussed earlier, Article 61.1 of the LOSC states that the “coastal State shall
determine the allowable catch of the living resources in its exclusive economic zone.”106
In determining this allowable catch, the coastal States such as the PNA States are
required to determine their capacity to harvest the living resources in accordance with
Article 62.2 of the LOSC. If the coastal States are unable to harvest their allowable
catch, they are required, under the same provision, to give access to other States to
harvest it. This access is subject to the terms and conditions set by the coastal States in
accordance with Article 62.4 of the LOSC for harvesting the living resource from the
EEZs. As will be explained in Chapter Two, the PNA States have collectively applied
the LOSC provisions as a way of determining their allowable catch and setting out the
terms and conditions for access to the EEZs to facilitate optimum benefits.
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The Nauru Agreement was administered by the FFA Secretariat for nearly 30 years.
However, as the dynamics of the WCPO tuna fishery and the work of the group started
to unfold, a Ministerial decision saw the establishment of an independent organisation,
PNA Office, in October 2009.107 It is argued that the PNA Office is the outcome of
cumulative efforts of the members of the Nauru Agreement to take control of their tuna
fishery resource. It is also a clear indication of the strength and the confidence in
dealing with the issues concerning the tuna fishery.
The PNA Office is based in Majuro, Marshall Island and it was officially opened in
April 2010. The functions of the PNA Office include developing strategic fisheries
conservation and management initiatives for the Parties; developing initiatives to
maximise the sustained direct and indirect economic benefits to the Parties; maximising
profitability of the fishery and ancillary industries within the PNA; promoting the
meaningful participation and benefits for the peoples for the future generations, serving
the commercial needs and aspirations of the Parties; and developing measures for PNA
waters to be globally recognised as a sustainably managed and certified tuna fishery.108
Thus, it is not surprising that the PNA Office was subsequently named as the Pacific
Island Organisation of the Year in 2010.109
Since 1982, the PNA have developed and implemented an impressive range of
management measures that have shifted the balance of powers in favour of the island
States from DWFNs.110

However, despite the achievements of the PNA group, a

number of challenges exists. Some of these challenges are reflected in the statement of
the Papua New Guinea delegation at the first Presidential Summit of the PNA:
In noting that whilst we may have a number of initiatives and options on how we
would all like to derive maximum economic returns from our marine resources,
PNG [Papua New Guinea] strongly feels that our success in this endeavours lies
in how best we can all combine our strengths, complement our weaknesses,
foster strategic partnerships and alliances, create economies of scale and
enhance our competitiveness as a group. Unless we do this, in all honesty PNG
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[Papua New Guinea] strongly feels that we will not be able to successfully
embark on ambitious pursuits such as a cartel type model or other similar
arrangements. It is however a question of how well are we prepared to work
together to creating an enabling environment for ourselves and as a block in the
region.111

1.4.1 Significance of the PNA Tuna Fishery
A high proportion of the WCPO catch is taken within the national waters of the PNA
States. In 2012, approximately 2.61 million metric tonnes112 of tuna was landed from
the WCPO with an estimated value of US$7.22 billion.113 More than half of the WCPO
catch was landed from the national waters of the members of the PNA, with an
estimated value of approximately US$3.62 billion.114
A study undertaken by Bertignac, Campbell, Hampton and Hand in 2000, estimated the
fishery rent based on 1996 efforts in the Pacific Island States to be approximately 13%
of value of the catch.115 Yet, under the bilateral access agreements between most FFA
members and DWFNs, countries have been receiving 6% value of the catch since the
1990s.116
In 2007, the value of the tuna catch taken from the PNA national waters was
approximately US$1.733 billion117 whilst the value of the access fee revenue collected
from the fleets of DWFNs was approximately US$77 million118 or approximately 4% of
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the value of the catch.119 Clearly, there is a big gap between the value of the value of
the catch and the value of the access revenue. Hence, the following statement by the
Chief Executive Officer of the PNA Office is a fitting reflection of the position and
motivation for the PNA States to take control of their tuna fishery:
Our fisheries have for a long time been dominated by foreign fishing operators.
They have enjoyed the benefits from our tuna resources…. As resource owners
therefore, PNA [Parties to the Nauru Agreement] should get a greater proportion
of the wealth that is generated from their resources…120
In order to determine the significance of the PNA tuna fishery, it is essential to
understand also the WCPO tuna fishery, where the former forms a significant subset of
overall catch. Over 50% of the world’s total landed tuna catch is landed from the
WCPO.121

The main targeted species are skipjack tuna (Katsuwomus pelamis),

yellowfin tuna (Thunnus albacares), bigeye tuna (T. obesus) and albacore tuna (T.
alalunga). The main industrial gear types used are purse seine, pole and line, longline
and troll.122 This thesis concentrates only on the purse seine, pole and line, and longline
gears.
The trend of the WCPO tuna catch from 1997 to 2012 is shown in Figure 1.3.123 As
depicted, the WCPO tuna catch had increased to around 2 million metric tonnes in
1998, before declining for the next three years. From 2002, the WCPO tuna catch
increased again to 2 million metric tonnes level. This increase in catch continued for
the next seven years and peaked at approximately 2.601 million metric tonnes in 2009
before declining again.124 The trend was reversed in 2012 with the WCPO tuna catch
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exceeding the 2.5 million metric tonnes level once again to be the highest catch since
2009. The WCPO tuna catch for 2012 was approximately 2.613 million metric tonnes.
Figure 1.3: WCPO Tuna Catch from 1997 to 2012125
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The majority of the WCPO tuna catch is landed by the purse seine fishery and this is
clearly reflected in Figure 1.4.126 On average, purse seine catch from 1997 to 2012
comprised approximately 71% of the total tuna caught taken from the WCPO tuna
fishery, followed by longline (fresh and frozen) with 11%.
Figure 1.4: WCPO Tuna Catch by Gear Type 1997 - 2012127
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In terms of the supply or area where the WCPO tuna catch is taken, Figure 1.5 shows
that from 1997 to 2009, the majority of the catch was taken from non-PNA areas.128
However, the trend reversed in 2010 and 2012 when the majority of the WCPO tuna
catch was landed from the national waters. This is significant given that the PNA area
comprised only eight (8) EEZs compared to the vast area for rest of the WCPO.
Figure 1.5: Supply of the WCPO Tuna Catch 1997 - 2012129
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Figure 1.6 shows the tuna catch from the PNA national waters by gear type. As shown,
the majority of the PNA tuna catch was landed from the purse seine fishery. For
example, in 2012, approximately 96.5% of the catch from PNA national waters was
taken from the purse fishery compared to 2.7% from the longline fishery.130 The
contribution of the pole and line fishery is very low at less than 1%.131
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Figure 1.6: Tuna Catch from PNA National Waters by Gear Type 1997 - 2012132
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Figure 1.7 provides a summary of the catch from the PNA national waters by species.
The skipjack tuna species comprised approximately 68% of the catch taken from PNA
national waters followed by yellowfin with 25%.133

The bigeye catch was

approximately 5% and albacore was insignificant at 0.7%.134
Figure 1.7: PNA Tuna Catch by Species 1997 - 2012135
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1.4.2 The Management of the WCPO and PNA Tuna Fishery
The WCPO tuna fishery was initially managed by the coastal States with measures
targeting only those in EEZ areas. This changed in 2000 following the conclusion of
the Convention on the Conservation and Management of the Highly Migratory Fish
Stocks in the Western and Central Pacific Ocean (herein after referred to as the WCPF
Tuna Convention)136 and the subsequent establishment of the Western and Central
Pacific Fisheries Commission (WCPFC) in 2004. The WCPFC is a regional fisheries
management organisation that was established in accordance of the Article 64 of the
LOSC and Article 5 of the United Nations Fish Stock Agreement (UNFSA).137
The WCPFC membership comprises all the States that participate in the WCPO tuna
fishery. As of April 2013, the WCPFC membership comprised of 26 cooperating
members, seven participating territories and eight cooperating non-members.138 More
than half of the cooperating members are Pacific Islands States who are also members
of the PNA.
The WCPFC is the first formal platform in the Pacific tuna fishery where all the key
stakeholders collectively develop management measures and operates on a consensus
basis.139 Since its establishment in 2000, obtaining consensus on conservation and
management measures has been difficult. This is particularly the case with respect to
the proposed measures that have adverse implications for some members of the
WCPFC.140
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The WCPFC Convention Area is depicted in Figure 1.8 to be within the red bold box. It
includes all the EEZs of the coastal States (represented by circles) and the high seas in
the WCPO that are coloured. As shown, there are nine high seas areas in the WCPO
and two donut hole/pockets.
Figure 1.8: WCPFC Convention Area141

The adoption of the WCPF Tuna Convention in 2000 presented a number of new
challenges for the PNA States. For example, where the focus used to be on managing
the fisheries within their EEZs, the PNA States under the WCPFC umbrella have to
work with other States.

Thus, from time to time compromises that may not be

conducive for all the PNA States have to be made because of the diverse interests of the
members.

1.5 The Thesis
Since the establishment of the Nauru Agreement in 1982, the PNA has introduced a
number of instruments as part of their long term strategies to maximise economic
benefits, assert their sovereign rights for the EEZs, and reduce the dominance of the
tuna fishery by the DWFNs.

These instruments include the First and Second

Arrangements Implementing the Nauru Agreement adopted in 1983 and 1992
respectively, the Palau Arrangement for the Management of the Western Pacific Purse
141
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Seine Fishery adopted in 1992, the Federated States of Micronesia Arrangement for
Regional Access in 1995, the Vessel Day Scheme in 2004, and the Third Arrangement
Implementing the Nauru Agreement in 2008.
The aim of the thesis is to examine how the various instruments adopted by the PNA
achieve key objectives, which are three-fold: asserting and protecting sovereign rights
of the coastal States; creating economic opportunities; and conserving and managing the
tuna resources. The thesis argues that each PNA instrument has enabled the group to
assert and protect the sovereign rights of small Island States in their EEZ, create
economic opportunities, and promote the sustainable management and conservation of
tuna resources in the Western and Central Pacific region.

It assesses how the

cooperative approach has benefitted the PNA States and analyses the factors that have
prevented them from taking full control of their fisheries. These factors include the
capacity of the Parties, their national interests and priorities, the level of development
and their dependence on the access revenue from the bilateral arrangements.

1.5.1 Research Questions
The central argument of the thesis is that the PNA group has increasingly taken control
of their tuna fishery since 1982. Control in the context of this thesis means three
inseparable components: 1) asserting and protecting sovereign rights in their EEZs; 2)
creating economic opportunities for its people; 3) conserving and managing tuna
resources. For the purpose of the thesis, control over the fisheries resources in the EEZ
is measured on a ‘scale’. Prior to the establishment of the EEZ concept, the ‘scale’ of
the WCPO tuna fishery leant more in favour of DWFNs. Through the establishment of
the PNA group and the introduction of a series of measures, the thesis argues that the
scale has been tilted in favour of PNA States.
To support the central argument, the thesis will attempt to answer three key questions:
1. What are the key measures that the PNA has undertaken to “balance the scales”
over the utilisation and management of the tuna resources in the WCPO region?
2. Has PNA ‘balanced the scales’ and taken control of the tuna resources within
their EEZs through the adoption of these measures?
3. What are the key challenges faced by the Parties to the Nauru Agreement in
implementing the measures they have adopted, particularly with respect to the
Distant Water Fishing Nations?
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1.5.2 Analytical Framework
The Nauru Agreement provides the cooperative framework for a collective of coastal
States to exercise sovereign rights provided for under the Article 56 of the LOSC on the
exclusive economic zone.142 Alongside the sovereign rights are a number of obligations
and/or responsibilities that are required of the coastal States such as the duties to
conserve and utilise living resources under Articles 61 and 62 of the LOSC.
Underpinning these responsibilities is the requirement to ensure the living resources
(fisheries) are not endangered by over-exploitation143 and adoption of conservation
measures that are qualified by relevant environmental and economic factors, including
the economic needs of coastal fishing communities and special requirements of
developing States.144 The PNA regional framework for fisheries also supports the
Articles 63 and 64 of the LOSC on the cooperative framework to manage straddling and
highly migratory fish stocks.145
As further discussed in the succeeding chapters, the analytical framework for this thesis
is hinged on two supporting frameworks: the EEZ regime under the LOSC and the
regional framework developed under the PNA which include the Nauru Agreement; the
First Arrangement Implementing the Nauru Agreement; the Second Arrangement
Implementing the Nauru Agreement, the Palau Arrangement for the Management of the
Western Pacific Purse Seine Fishery; the Federated States of Micronesia Arrangement
for Regional Access; Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery – Management Scheme; and the Third Arrangement Implementing
the Nauru Agreement.
Based on the analysis of these global and regional instruments, three sets of criteria
have been formulated to analyse the contribution of the PNA measures towards the
‘balancing of the scale’ and take control of tuna fishery. The first set of criteria is the
asserting and protecting of the sovereign rights for the EEZs. The second set of criteria
is the creation of economic opportunities and the three set of criteria is the conservation
142

Article 56 of the LOSC.
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See Article 61.2 of the LOSC.

144

Article 61.3 of the LOSC.
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Articles 63 and 64 of the LOSC provide the broader framework for the adoption of the Agreement for
the Implementation of the United Nations Convention on the Law of the Sea, 10 December 1982 relating
to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stock and
Highly Migratory Stocks adopted in 1995.
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and management of the fish stock requirement. As will be explained further in the
thesis, these three criteria are not only provided as important factors for the conservation
and utilisation of living resources in the EEZ under the LOSC, but they are also strongly
intertwined in the achievement of economic and management objectives for the PNA
with respect to tuna resources in the Western and Central Pacific Ocean.
The first two set of criteria are closely interlinked. By asserting and protecting the
sovereign rights for their EEZs, the PNA measures were also creating economic
opportunities. The third set of criteria is secondary but has become important since the
establishment of the WCPFC wherein the PNA plays an important role. Each regional
instrument will be assessed based on these criteria.

1.5.3 Methodology
The thesis research was undertaken using two approaches. The first approach was a
literature and library search.

The second method involved a field study and

participation in international and regional meetings relating to the Pacific tuna fishery.
Literature and Library Search
The literature and library search component of the research was undertaken throughout
the course of the study. A broad range of primary and secondary sources was used.
The primary sources comprise of the working papers and records of proceedings from
the meetings of the Parties to the Nauru Agreement and its subsidiary bodies, and the
Forum Fisheries Committee which is the governing body of the FFA. The working
papers and records of proceedings of the WCPFC were also used. These primary
sources were collected during the field study component of the research.
The secondary sources included a broad range of books and journal articles on tuna
fishery, fisheries management, law of the sea and the Pacific Islands region.
Field Study and Data Collection
A field study was undertaken in October 2010 at the FFA headquarters in Honiara,
Solomon Islands. There were three objectives for this field study. The first objective
was to access and collect reports on the Pacific tuna fishery. The second objective was
to meet with key personnel who have been involved in the development of the
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measures/instruments that the PNA have adopted. The third objective was to observe
the FFA annual management options consultation.
The author was also able to attend the 31st Annual Meeting of the Parties of the Nauru
Agreement as an observer in April 2011. Other meetings attended included the FFA
Management Options Consultations in October 2010 and May 2011, Forum Fisheries
Committee meetings, including the seventh and eighth regular session of the WCPFC
that were held in December 2010 and March 2012, respectively.

1.5.4 Structure
The thesis comprises eight chapters. The first chapter is the introductory chapter setting
out the context of the thesis, its objectives, structure and significance.
Chapter Two discusses the rationale for the formation of the PNA. The chapter also
identifies and examines the interests of the PNA States. These interests provide an
insight not only on the negotiating positions of each PNA State but also provide an
understanding of the challenges faced by the group when implementing the instruments.
The chapter argues that the PNA States, as a group, have been successful in asserting
and protecting their sovereign rights over their respective EEZs. The chapter also
argues that the PNA States have struggled to obtain access fees commensurate to the
value of the fish taken from their EEZs.
Chapters Three to Six critically analyses the instruments the PNA have established from
1982 to December 2012. The instruments are examined against three parameters;
firstly, asserting and protecting the sovereign rights of the PNA membership; secondly,
the creation of economic opportunities; and thirdly, the management and conservation
of the tuna stock.

For each instrument, the challenges associated with its

implementation of the instruments are identified and assessed.
Chapter Three evaluates the contribution of the First and Second Arrangements to
implement the Nauru Agreement. These two instruments are directly linked to the
Nauru Agreement as they provide the minimum terms and conditions for access. The
instruments were in response to the ongoing frustration that the individual PNA
members experienced with the DWFNs and bilateral access agreements. The chapter
argues that the First and Second Implementing Arrangements have successfully
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contributed towards tilting the scale in PNA’s favour, particularly by providing a
mechanism for PNA States to assert their sovereign rights in their EEZs.
Chapter Four examines the second instrument adopted by the PNA States in 1992 which
is the Palau Arrangement for the Management of the Purse Seine Fishery, with a
specific focus on the vessel number system. This instrument was introduced as a
fisheries management measure to limit the effort in the fishery and to a large extent, a
response to the increasing number of purse seine vessels entering the fishery and the
corresponding increase in tuna catch. The chapter maintains that despite a number of
implementation challenges, the instrument assisted in stabilising the growth of the purse
seine vessels by limiting the number of vessels to be licensed. Whilst it did not
facilitate the economic benefits that they anticipated, the instrument enabled the PNA
States to assert and protect their sovereign rights, similar to the First and Second
Arrangements.
Chapter Five analyses the third PNA instrument, the Federated States of Micronesia
Arrangement for Regional Access. The instrument was concluded in November 1994
and reflects the aspiration of the Parties to participate in the fishery, instead of relying
on access revenue derived for the fishing agreements. The chapter argues that the
instrument has created economic opportunities for the PNA group and similarly
facilitated the domestic industry developments for the majority of the Parties.
Chapter Six evaluates the vessel day system (VDS), the second, or revised, version of
the Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery.
Like its predecessor, the VDS is a response to the changing operating environment in
the WCPO fishery, which included the entry of new fishing fleets such as the European
Union/Spanish and the Chinese purse seine fleets, and the increasing number of
domestic or domestic based purse seine fleet. It is maintained that the VDS has been
successful in facilitating high access fees from the participating fleets, and contributing
to the economic aspirations of the PNA States.
Chapter Seven examines the Third Implementing Arrangement which was developed as
a response to the failure of the WCPFC to adopt conservation and management
measures to address the concerns regarding the sustainability of bigeye and yellowfin
tuna stocks in 2008. Using the existing framework for cooperation and the EEZ regime,
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the PNA adopted the Third Implementing Arrangement which prompted the WCPFC to
adopt compatible conservation management measures for the areas beyond national
jurisdiction within the WCPFC Convention Area.

The chapter argues that this

instrument has enabled the PNA States to indirectly exert control over fisheries in areas
beyond their national jurisdiction for the purpose of promoting sustainable management
and conservation of tuna resources.
The concluding chapter, Chapter Eight, provides a synthesis of the findings of the
thesis. In this chapter it is asserted that PNA States have successfully tilted the scales in
their favour through the instruments they have established since 1982. All three criteria,
namely, asserting and protecting the sovereign rights, creating economic opportunities,
and conserving and managing resources, are present in the instruments and have
contributed positively towards the overall objective of the Nauru Agreement. The
essence of cooperation is reflected in all of the instruments, which has been the key
factor for the PNA group to take control of their tuna fisheries despite increasing
pressure from DWFNs. Addressing these challenges through strengthened cooperation
is fundamental in order to maintain continuous control over tuna fisheries in the EEZ
and promote sustainability of WCPO tuna fishery as a whole.

1.6 Significance of the Thesis
There is currently limited academic literature on the PNA that documents and analyses
the efforts they have collectively made to take control of the tuna fishery resource in
their EEZs. Existing literature describes the merits and the challenges of establishing
the minimum terms and conditions, the Palau Arrangement, the Federated States of
Micronesia Arrangement and the Vessel Day Scheme.146 With the recent establishment
of the PNA Office in 2010, it is anticipated that the thesis will significantly contribute to
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Some of the literatures include David J Doulman and Peter Terewasi, (1990), "The South Pacific
Regional Register of Foreign Fishing Vessels," Marine Policy July 1990.; Michael Lodge, (1992),
"Minimum Terms and Conditions of Access," Marine Policy.July.; Michael Lodge, (1998), "The
Development of the Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery,"
Marine Policy 22.1.; Transform Aqorau and Anthony Bergin, (1997), "Ocean Governance in the Western
Pacific Purse Seine Fishery: The Palau Arrangement," Marine Policy 21.2.; Transform Aqorau, (2009),
"Recent Developments in Pacific Tuna Fisheries: The Palau Arrangement and the Vessel Day Scheme,"
The International Journal of Marine and Coastal Law 24.2009.; Steven Shanks, (2010), "Introducing a
transferable fishing day management regime for Pacific Island countries," Marine Policy 34.2010.; and
Havice, Elizabeth., 2013, “Rights-based Management in the Western and Central Pacific Ocean Tuna
Fishery: Economic and Environment Change under Vessel Day System”Marine Policy 42 (2013): 259 –
267.
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current literature on Pacific tuna fishery and provide a better appreciation of the
motivating factors behind the measures the PNA group have introduced and the
challenges they have faced to achieve their aspirations to increase economic benefits,
conserve and have more control over their tuna resources. It is also anticipated that the
research will explain some of the emerging and innovative regional management
mechanisms that may be applied in other parts of the world.

In addition, it is

anticipated that the thesis will further emphasise the merits of regional cooperation and
regionalism, particularly for small developing nations in terms of addressing the
perceived strength of larger developed nations; that while a small developing nation can
pursue the same battle, working together as a group and pursuing common interests will
be more effective than individual effort.
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Chapter Two: The Nauru Agreement in Context
2.1 Introduction
In the early 1980s, a group of Pacific Island States namely the Federated States of
Micronesia, Kiribati, Marshall Islands, Nauru, Palau, Papua New Guinea, and Solomon
Islands negotiated an historical agreement referred to as the 1982 Nauru Agreement
Concerning Cooperation in the Management of Fisheries of Common Interest (hereafter
refer to as the Nauru Agreement).147 As noted in Chapter One, this agreement resulted
in the establishment of a coherent group called the PNA. The group was borne out of
the realisation of the desires of the Pacific Island States to make full use of the
opportunities and the ‘promised wealth’ provided for under the EEZ concept that was
established by the LOSC.
This chapter examines the Nauru Agreement and its context.

The chapter is a

background for the discussions in the following chapters when the PNA instruments are
examined and their contribution towards PNA’s overall objectives. It comprises of six
sections. The first section provides a characterisation of the Parties to the Nauru
Agreement, including each Party’s geographical importance, fishery interest, and
political and diplomatic affiliations. The second section of Chapter Two provides an
historical background to the Nauru Agreement while sections 3, 4 and 5 critically
examine the objectives, principles, and key features. The sixth section draws on the
analysis and discusses the key challenges in implementing the Nauru Agreement. The
chapter argues that the Nauru Agreement has provided the foundation for the PNA
States to cooperate and exercise their sovereign rights to create economic opportunities
from the exploitation of the tuna fishery resource.

2.2 Membership of the Nauru Agreement (Parties to the
Nauru Agreement)
The Parties to the Nauru Agreement are the Federated States of Micronesia, Kiribati,
Marshall Islands, Nauru, Palau, Papua New Guinea, Solomon Islands, and Tuvalu. The
group is located within the equatorial belt of the WCPO between 10 degrees North and
10 degrees South longitudinal. As shown in Figure 2.1, the PNA States take up the
entire equatorial belt, stretching from Papua New Guinea in the west to Kiribati in the
147

The Nauru Agreement is appended as Appendix 1.
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east. The eight PNA States have contiguous EEZs with a combined total area of
approximately 14.9 million square kilometres.148 The PNA States are depicted in nongrey colours in Figure 2.1.
Figure 2.1: Map of the PNA States149

The majority of the members of the PNA obtained their political independence from
1975 onwards.150 Coinciding with their political independence is the declaration of
their EEZs. As shown in Table 2.1, almost all of the PNA States declared their EEZs
before the conclusion of the LOSC in 1982. The exemptions are Kiribati and Tuvalu
which declared their EEZs in 1983 and 1984 respectively.
As relatively young States surrounded by a vast area of ocean, it is argued that
capitalising on the opportunities provided for under Article 56 of the LOSC was not as
easy as it may have been anticipated. This is because the only tangible leverage that the
PNA States have when negotiating with the DWFNs for access, is their sovereign rights
148

Source: www.forumsec.org. See also Table 1.1 in Chapter 1. The total EEZ area for all FFA island
members (including Tokelau) is approximately 20 million square kilometres. Thus, the combined PNA
EEZ area is approximately 74% of the total FFA island members’ EEZ area.
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This map was prepared with the assistance of Mr I Made Andi Arsana.
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There are a number of sources that discuss the decolonisation process of the Pacific Island States. For
further discussion on the decolonisation in the Pacific Islands, see Sandra Tarte, (1989), "Regionalism
and Globalism in the South Pacific " Development and Change 20.1989., and Paul de Deckker, (1996),
"Decolonisation Processes in the South Pacific Islands: A comparative analysis between metropolitan
powers," Victoria University of Wellington Law Review 26. See also Table 1.1 of Chapter One.
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to the EEZ.

Whilst this leverage may be sufficient to further the PNA States’

development aspirations, it is argued that their knowledge, data and technical know-how
on the gears and the fishery are limited compared to that of the DWFNs. 151 There are
also responsibilities that the coastal States/PNA States are required to comply with as
part of having sovereign rights to their EEZs.

Some of these responsibilities are

stipulated under Articles 61.1, 62, 63, 64 and 73 of the LOSC 152 as discussed in Chapter
One, as well as the obligations under supporting international fisheries agreements post
LOSC, such as the UN Fish Stocks Agreement.153
As indicated in Chapter One, the Nauru Agreement was administered by the FFA
Secretariat for nearly 30 years. In addition, the SPC provided the science and technical
advice on the status of the tuna stocks and analysis of catch and effort data.

2.2.1 Profiling the PNA States
The PNA States share a number of common factors which enable them to draw together
and establish the Nauru Agreement. However, they also have differences. These
differences distinguish them from each other and also help exemplify their individual
interests. This section identifies and discusses the common geographical features of and
differences in perspective between the PNA States.

The aim is to provide an

explanation for the low returns from the tuna fishery resource despite the abundance of
the stock.
Common Factors
The common factors which drew the PNA together include the size of their EEZs, the
proximity to the key fishing grounds for the DWFNs which include the high seas
151

As stated in Chapter 1, the Nauru Agreement was administered by the FFA Secretariat until 2010.
Technical and scientific advice was provided by the Secretariat of the Pacific Community. The two
organisations continue to assist the PNA States despite the establishment of the PNA Office.
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Article 61 of the LOSC stipulates the requirements to conserve the living resource (fish stock); Article
62 stipulates the terms and conditions on the utilisation of the living resource; Article 63 focuses on the
duty to cooperate with other states if the stock is shared; Article 64 provides the duty to cooperate on
conserving and managing highly migratory species through an international organisation; and Article 73
gives the coastal States general powers of enforcement that may be exercised through monitoring, control
and surveillance activities.
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For example, the application of the precautionary approach under Article 6 of the UNFSA. In
addition, Article 7 of the UNFSA called for the conservation and management measures that are
established for the high seas and the areas under national jurisdiction to be compatible. That is, the
conservation and management measures are established for the high seas should be compatible with those
that are established for the EEZs.
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pockets, contiguous EEZs, and similar DWFN fleets seeking access to their EEZs. In
addition, the PNA States were formerly under colonial rule and have acquired their
political independence roughly around the same time as the declaration of their
respective EEZs.
Size of EEZs
The combined EEZs of the PNA membership is approximately 14.9 million square
kilometres (see Table 2.1) or approximately 74% of the combined EEZs of the FFA
island members.154
Table 2.1: Land and EEZ Areas for the PNA States155
State

Land Area EEZ (in
(in
square square km)
km)
Federated States of 700
2,900,000

Year
EEZ
Declared
1979

Micronesia
Kiribati

726

3,600,000

1983

Marshall Islands

181

2,100,000

1979

Nauru

21

320,000

1978

Palau

487

600,900

1979

Papua New Guinea

462,000

3,100,000

1978

Solomon Islands

28,000

1,600,000

1978

Tuvalu

26

757,000

1984

Total

492,141

14,977,900

The combined EEZs of the PNA States is approximately 30 times bigger than their
combined land area. Papua New Guinea is the largest PNA State in terms of land area
with a total of 462,000 square kilometres, while Nauru has the smallest land area of 21
square kilometres. In terms of EEZ area, Kiribati has the largest EEZ with 3.6 million
square kilometres, followed closely by Papua New Guinea with 3.1 million square
kilometres. Nauru has the lowest EEZ area at 320,000 square kilometres.
154

The combined EEZ of the PNA and other FFA members is approximately 20,217 million square
kilometres. Source: http://www.forumsec.org/pages.cfm/about-us/member-countries/
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The data are derived from various sources. One of these sources is the Pacific Forum Secretariat. See
http://www.forumsec.org/pages.cfm/about-us/member-countries/
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Proximity to Traditional Tuna Fishing Grounds
The PNA EEZs are located within the traditional fishing grounds of the DWFNs for
tuna.156 As indicated in Chapter One, Japan has a long history in the Micronesian
region which dates back to the 1920s.157 In the 1950s, the United States fleet joined the
Japanese fleet and also operated out of the Micronesian region. 158

Following the

declaration of the EEZs and sovereign rights assigned to the island/coastal States, Japan
sought and received access to all of the PNA States’ EEZs except Nauru.159 However,
despite having this access, the PNA States encountered a number of difficulties in
dealing with Japan and other DWFNs such as the United States. While the difficulties
with Japan were with respect to fees and licensing, the difficulties with United States
fleet were at a different level. For example, the United States fleet did not recognise the
sovereign rights of the Island States over the highly migratory species in accordance
with its domestic policy.160 The United States held the view that “highly migratory
species travel over greater distances and cross the waters of many countries” and would
be best managed by an international body with membership comprising both the coastal
States and the fishing States (DWFNs).161
Located within the heart of the equatorial region are two high seas pockets (see Figure
2.1). The high seas area is accessible to all and therefore these high seas pockets have
been a potential haven for the DWFNs and their fleets to hide their illegal activities such
as under or no reporting of catch taken from the adjacent EEZs. Therefore, by working
together, the PNA States have been able to address some of the challenges in dealing
with the DWFNs and the way they operate, particularly with respect the high seas
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This is reflected by the high level of catch taken from the PNA EEZs as shown in Figures 1.5, 1.6 and
1.7 in Chapter One.
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Robert Gillett, (2007), A Short History of Industrial Fishing in the Pacific Islands (RAP Publication
2007/22) (Food and Agriculture Organisation (FAO)).
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Ibid.
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David J Doulman, (1986), Fishing for Tuna: The Operations of Distant-Water Fleets in the Pacific
Islands Region (East-West Centre).
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William Sutherland and B. Martin Tsamenyi, (1992), Law and Politics in Regional Co-operation: A
Case Study of Fisheries Co-operation in the South Pacific. See also Jon M Van Dyke and Carolyn Nicol,
(1987), "US Tuna Policy: A Reluctant Acceptance of the International Norm," Tuna Issues and
Perspectives in the Pacific Islands region, ed. David J Doulman (East West Center).
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William Sutherland and B. Martin Tsamenyi, (1992), Law and Politics in Regional Co-operation: A
Case Study of Fisheries Co-operation in the South Pacific. See also Jon M Van Dyke and Carolyn Nicol,
(1987),"US Tuna Policy: A Reluctant Acceptance of the International Norm."
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pockets within the PNA region. Some of these challenges included the establishment of
minimum terms and conditions requiring foreign fishing vessels that are licensed by the
PNA States to record and submit high seas catches. In addition, the DWFN’s fleets are
required to install vessel monitoring systems (VMS) on the vessels and thereby stifle the
opportunities for illegal activities. As will be discussed further in Chapter Three, these
minimum terms and conditions have allowed the PNA States to assert their sovereign
rights to the fishing grounds of the DWFNs. It is further argued that without these two
requirements, it is highly likely that vessels can claim the catches taken from the EEZs
of the PNA States are from the high seas area to avoid paying high access fees. Thus,
whilst the PNA States have the option of working in isolation, they would be forgoing
the benefits achieved from working together as a group.
Differences
In establishing the PNA and for the cooperation to work, it is imperative that there is an
underlying recognition or understanding that the decisions made by the group will not
impede on the individual sovereign rights and national interests of the PNA States. 162
This is the caveat for the cooperation of the Parties and is provided for under Article I of
the Nauru Agreement.163

Without this caveat, the negotiation and the speedy

conclusion of the Nauru Agreement would not have been possible.
The PNA States came together because of their similar aspirations to maximise
economic benefits derived from their tuna resources. However, whilst these aspirations
are important, the different circumstances and factors between the Parties are also
imperative for the achievement of the overall objectives of the PNA. In essence, the
Parties have embraced and acknowledged their differences.

By embracing their

differences, the Parties are able to work together but at the same time maintaining their
autonomy to exercise their national interests where or when appropriate.164
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This is a caveat for the cooperation or coordinated approach. The framework for the coordinated
approach is reflected in Article I of the Nauru Agreement.
Article I of the Nauru Agreement states that “the Parties shall seek, without any derogation of their
respective sovereign rights, to coordinate and harmonise the management of fisheries with regard to
common stocks within the Fisheries Zones, for the benefit of their people.” Source: Nauru Agreement
Concerning Cooperation in the Management of Fisheries Common Interest (1982).
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For example, the implementation of the Minimum Terms and Conditions that will be discussed in
Chapter Three. As will be demonstrated under Chapter Three, not all of the PNA States implemented the
MTCs as agreed until a few years later. National interests were also used when one or two PNA States
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Some of the key differences that distinguish the Parties and their decisions on
implementing the PNA instruments include the geographic location and level of geophysical infrastructure, the natural resource endowment alternative to tuna resources,
proximity and access to the international market (transportation links), and political
affiliations (development partners). These differences have presented a number of
challenges for the implementation of the PNA instruments and for the group. This is
because compromises have to be made to compensate for the difficulties experienced by
some of the members in implementing the instruments. As will be discussed in the
following chapters, this is something the group grapples with as they continue to push
through the many challenges to implement the instruments they have adopted.
Fishery Interests
Over the years, the PNA States have developed or defined their interests with respect to
the tuna fisheries. Hanich provided a thorough analysis on these interests using the
level of tuna catches and the type of fishing gears for each of the EEZs as indicators.165
Hanich pointed out that some of the members of the PNA have become flag states and
this has added a layer of complexity to the development of conservation measures
particularly at the WCPFC level.166

This is further complicated by the members’

coastal state interests particularly for those that lean towards the purse seine fishery and
less on the longline fishery. This is further complicated by the varying and sometimes
competing interests of coastal State members. That is, purse seine versus longline
fishery. As will be discussed in Chapter Seven, a conservation measure to reduce the
fishing mortality rate for bigeye species will have implications for PNA States such as
Nauru and Tuvalu. On the other hand, such measures stand to benefit other PNA States

introduced additional vessels as well as new entrants to the purse seine fishery and yet they have agreed
under the Palau Arrangement for the Management of the western Pacific purse seine fishery (discussed
under Chapter Four) to limit the number of vessels and each of the participating fleets have been allocated
their quota. As will be demonstrated under Chapter Four, the national interests were used to justify some
of the decisions of the States.
Quentin Hanich’s analysis focussed on the Western and Central Pacific Fisheries Commission. As
part of the analysis, he identified the interests and influences of the coastal States and flag States, using
the tuna catches, and the fishing gears such as purse seine and longline. For further discussion on these
interests, see Quentin Hanich, (2011), "Interest and Influence - Conservation and Management in the
Western and Central Pacific Fisheries Commission," University of Wollongong. See also Quentin
Hanich, (2011), Interest and Influence - A Snapshot of the Western and Central Pacific Tropical Tuna.
165
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Quentin Hanich, (2011), "Interest and Influence - Conservation and Management in the Western and
Central Pacific Fisheries Commission." See also Quentin Quentin Hanich, (2011), Interest and Influence
- A Snapshot of the Western and Central Pacific Tropical Tuna.
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such as Palau with interests in the longline fishery. 167 The opposite occurs for Papua
New Guinea whereby its interests are primarily on the purse seine fishery, both from the
flag State and coastal State perspectives.168
Table 2.2 provides a summary of the interests and the level of influence of the PNA
States based on the level or importance of the catch. The coastal States’ interests are
reflected by the level of catch by EEZ and the flag States’ interests are reflected by the
level of catch from the vessels that are flagged (or a locally based) to a PNA State. As
shown in Table 2.2, six PNA States (Federated States of Micronesia, Kiribati, Marshall
Islands, Papua New Guinea, Solomon Islands and Tuvalu) have become flag States.
Four of these States (Marshall Islands, Papua New Guinea, Kiribati, and Tuvalu) have
shown clear interests in the purse seine fishery, and two (Federate States of Micronesia
and Kiribati) have shown interests to be both in the longline and purse seine fishery.
With respect to coastal State interests, there are six PNA States that have interests in the
purse seine fishery, one State (Marshall Islands) has mixed interest in longline and
purse seine fishery, and one State (Palau) has major interests in the longline fishery.
Thus, as shown by Table 2.2, the PNA region’s predominant interest is with the purse
seine fishery, with a rather limited yet cannot be dismissed interests in the longline
fishery.
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Quentin Hanich, (2011), "Interest and Influence - Conservation and Management in the Western and
Central Pacific Fisheries Commission."
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Table 2.2: Interests of the PNA States by Type of Fishery169
PNA State

Interests in the tuna fishery
Flag State

Coastal State

Mixed interests between longline
and purse seine fishery

Purse seine fishery

Kiribati

Mixed interests between longline
and purse seine fishery

Purse seine fishery

Marshall Islands

Purse seine fishery

Mixed longline and purse seine
fishery

Nauru

Nil

Purse seine fishery

Palau

Nil

Longline fishery

Papua New Guinea

Purse seine fishery

Purse seine fishery

Solomon Islands

Purse seine fishery

Purse seine fishery

Tuvalu

Purse seine fishery (from 2010)

Purse seine fishery

Federated States
Micronesia

of

Political and Diplomatic Affiliations
Adding on to the work of Hanich are the political and diplomatic affiliations of the PNA
States with some of the key DWFNs. These affiliations have contributed indirectly
towards the difficulties and the challenges that the PNA States have encountered while
implementing the PNA instruments. For example, one of the key themes that kept
cropping up throughout the meetings of the PNA, particularly in the first decade, was
the potential financial loss that the individual PNA State would experience if DWFNs
refused to accept the PNA requirements.170 From the PNA discussions, it is argued that
the vulnerable PNA States are those with no significant or limited alternative revenue
stream to compensate for any potential loss of revenue if there are no access
agreements.171 Kiribati and Tuvalu are two such PNA States that are in this vulnerable
169
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position. For example, on average, approximately 60% of Kiribati’s recurrent budget is
from the access revenue collected from licensing foreign fishing vessels. 172 For Tuvalu,
the average contribution of revenue from fishing licenses for the government’s recurrent
budget was approximately 13.3% for the period from 1999 to 2008.173 The highest
level of contribution was made in 1999, whereby access revenue comprised
approximately 37% of the total revenue for the government’s recurrent budget.174
The affiliation of the PNA States with Japan raises some of the key challenges that the
PNA has encountered in the early years of the group’s establishment. At the first
meeting of the PNA, the Federated States of Micronesia suggested the need to “impress
on DWFNs that grant in aid assistance is not tied to the success of access
negotiation.”175 This suggestion was made specifically for the Japanese agreements
because of the goods and services component (grant) that was included as part of the
access agreement package.176 At the time, Japan held access agreements with all the
PNA States except Nauru. Given this, it is not surprising that the option of establishing
or entering into a regional/multilateral access agreement between Japan and the PNA
States was seen as a way forward. The option was first discussed at the 3 rd Special
Meeting of the PNA that was held in November 1983.177 In essence, the proposed
multilateral agreement with Japan was an extension to the discussions that was
spearheaded by Papua New Guinea at the 1st Special Meeting of the PNA in September
1982 to establish a centralised licensing scheme and a regional management area within
the PNA region.178
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However, despite the interest, Japan was never interested in entering a multilateral
agreement, favouring bilateral arrangements instead.179

This message was

communicated through some of the PNA States. For example, at the special meeting of
the PNA held in March 1989, Kiribati advised that Japan was not keen on the idea of a
multilateral agreement with the PNA States.180 This position was also confirmed by the
FFA when the Director advised the meeting on the informal advice that Japan was not
contemplating a multilateral agreement with the PNA or the wider FFA membership.181
This informal advice was in response to a directive given by the Forum Leaders’ at their
8th Annual Meeting in 1987 which called for a multilateral agreement to be pursued
with Japan.182
From the Japanese perspective, it is argued that there were no major benefits for
entering a multilateral agreement particularly when it was already fishing in most of the
PNA States’ EEZs and held bilateral agreements with at least six of the PNA States.
Papua New Guinea, with its natural resource endowment, was the only PNA State that
was in a position to break off its access agreement with Japan. Following Japan’s
reluctance to accept the increase in fees from the 4% rate of return to 6% proposed by
Papua New Guinea, the access agreement lapsed in 1987.183 This break-off occurred
despite the offer made by Japan to increase in-kind aid as part of the access agreement
package while Papua New Guinea prefer a monetary return in the form of 6% rate of
return.184
Papua New Guinea’s confidence in discontinuing its bilateral agreement with Japan was
not shared by Solomon Islands. This is demonstrated at the 8th Annual Meeting of the
For discussion on Japan’s diplomatic ties with the Pacific Island States, see Sandra Tarte, (1997),
Diplomatic Strategies: The Pacific Island and Japan (Australia-Japan-Research Group, Australian
National University).
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PNA held in May 1989 when the Solomon Islands delegation advised the meeting that it
was not terminating its agreement with Japan because it needed to preserve its aid
package with that bilateral partner.185 The Solomon Islands’ position was shared by
other PNA States186 and thus, it is argued that the reluctance to terminate the bilateral
agreement as way of increasing the rate of return effectively underlines a degree of
vulnerability for the States as to do so may adversely impact their national interests.

2.3 Historical Background to the Nauru Agreement
The origin of the Nauru Agreement can be traced back to the initial discussions between
Federate States of Micronesia and Papua New Guinea held in the margins of the 11 th
South Pacific Forum meeting in Kiribati in July 1980.187

It is argued that the

discussions were prompted by the realisation that the FFA Secretariat’s mandate was
broad and in light of the Forum Leaders’ directive for the convening of a regional
meeting “to discuss, identify and plan a research and development programme for the
region.”188 Arguably, the directive was a trigger point for the countries to look at
alternative options to take advantage of their newly declared sovereign rights for their
EEZs by forming an alliance or a subregional group. In addition, the directive was a
confirmation that the FFA had a broader mandate and therefore may not have been in a
position to address some of the immediate concerns of the countries effectively.189
There are three factors which drew the Federated States of Micronesia and Papua New
Guinea together to discuss the prospect of a subregional alliance. The first factor was
the size of their EEZs, the second was the proximity of the two countries to the
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traditional fishing grounds of the DWFNs, and the third factor was the shared enclave of
high seas between the two States’ EEZs. The same factors were also shared by other
island States located within the same vicinity of the Federated States of Micronesia and
Papua New Guinea. These other island States included Kiribati, Marshall Islands,
Nauru, Palau and Solomon Islands.
The DWFNs did not welcome the establishment of the PNA and this was based on the
belief that the group would start making uneconomical and unreasonable demands on
their industries.190 This belief was borne from the speculation that the PNA would
apply the cartel approach as an attempt to extract excessive fees that the DWFNs’
fisher-folks may not afford and therefore drive them out of the fishing industry.191
Japan led the way in expressing its views on the formation of the PNA.192 Japan even
wanted to study the text of the Nauru Agreement and issued a warning that “any
excessive increase in access fees could cause Japanese fishermen to lose interest in
fishing in the EEZs of the Nauru Group countries.”193
There are two ways to interpret Japan’s position. Firstly, the warning represented a
concern to ensure that interests of all stakeholders were protected. Yoshiaki Matsuda, a
Japanese scholar, described the adverse economic impact of the 200-mile zone on the
Japanese tuna and skipjack fisheries as immense and further indicated that the Japanese
fishermen (and industry) were already experiencing financial difficulties as a result of
the oil crisis.194

Therefore, the demand for higher access fee may cause further

difficulties for the fishermen and consequently put them out of business.
Secondly, the Japanese position could be interpreted as akin to a threat to PNA States.
For example, included as part of the Japanese bilateral access agreements with the
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relevant PNA States are the grants or additional assistance. 195 Thus, if there are no
access agreements, the PNA States would not receive these grants. 196 From a political
perspective, this was not an ideal situation for any Island State particularly for those
whereby aid package is fundamental for its economic development. This perspective is
a contradiction to the findings by Petersen stating that foreign aid has had a detrimental
impact on the fishing industry as it diminished the transparency of fishing rights
allocations and subsequently weakened the Island States’ bargaining positions.197
Petersen further stated that “foreign aid can disempower a country’s own effort towards
development.”198 The contradiction is not surprising because as stated by the Petersen,
“fisheries ministers gain much public support when announcing aid packages that have
been negotiated as part of the access agreements.”199
However, whilst Petersen’s views are valid and consistent with some of the literature on
the effects of foreign aid on economic development,200 it is argued that the funding is
fundamental for development as this may supplement any shortfall in revenue to fund
infrastructure or community projects. For those PNA States that do not have alternative
revenue stream, the funds are essential and therefore they would be reluctant to enter
into arrangements that may put this source at risk.
195

References to Japanese aid package are reflected in the bilateral access agreements of the respective
PNA States with Japan. Solomon Islands also made reference to its aid package at the Eighth Annual
Meeting of the PNA in 1989. This aid package is referred to as the ‘goods and services’ payment. It is
often provided in the form of materials and equipment for related fishing operations, fish cultures,
processing and marketing, research and training. See ‘Record of Proceedings for the Eighth Annual
Meeting’ in Forum Fisheries Agency, (1993), The Nauru Agreement Concerning Cooperation in the
Management of Fisheries Common Interest: Meeting of Parties 1982 - 1992 (Forum Fisheries Agency).
See also Agreement between the Government of Solomon Islands and Federation of Japan Tuna Fisheries
Cooperative Associations, National Offshore Tuna Fisheries Association of Japan and Japan Far Seas
Purse Seine Fishing Association Concerning the Supply of Goods and Services for the Development of
Fisheries of Solomon Islands for the period between October 1, 2000 to September 30, 2001. (2000).
(Confidential).
196

For discussion on the implications of foreign aid on fisheries access agreements, see Elizabeth H
Petersen, (2006), Institutional Economics and Fisheries Management Edward Elgar Publishing Inc).
197

Ibid. p139 See also Elizabeth Petersen, (2003), "The Catch In Trading Fishing Access For Foreign
Aid," Marine Policy 27.3.
198

Elizabeth H Petersen, (2006), Institutional Economics and Fisheries Management p139.

199

Ibid. p120.

200

One of the frequently cited adverse impacts of foreign aid is the Dutch Effect or the Dutch Disease.
Dutch Effect/Disease has been used to describe a situation where there is a boom in one sector but no
growth in other sectors in the economy. The terminology has been used to describe the impact of a boom
in the petroleum sector but has also been used in other natural resource sectors such as fisheries. For
further discussion on Dutch Effect and fisheries, see Elizabeth Ruth Havice, (2009), "Shifting Tides: The
Political Economy of Tuna Extraction in the Western and Central Pacific Ocean," University of
California, Berkley.

49

2.3.1 Negotiation of the Nauru Agreement
The foundation for the negotiations of the Nauru Agreement was established at an
informal meeting of the interested Island states. This informal meeting was held in
November 1980, in Noumea, New Caledonia after the bilateral discussion between
Papua New Guinea and Federated States of Micronesia.201 In addition to the Federated
States of Micronesia and Papua New Guinea, the informal meeting was attended by
Kiribati, Marshall Islands, Nauru, Palau and Solomon Islands.202
The basis for the informal discussions was the recognition of shared frustrations
concerning the ways the DWFNs were treating the individual PNA States particularly
with respect to the access negotiations and the discrepancies with the reporting of
catches.203 As a result of the informal discussions, the PNA States embraced the vision
that their recently declared EEZs were of great value.

Hence, the prospect of

establishing a possible alliance presented an excellent opportunity to assert and exert
their control over their most valuable asset - their EEZs and the resources within. By
working alone and in isolation, the States are more vulnerable to manipulation by the
DWFNs and thus risked being played off against each other.204 This acknowledgement
effectively established the key elements for the formal negotiations of the sub-regional
Agreement,205 alongside their contiguous EEZs and the trans-boundary206 nature of the
tuna stock.
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The First Round
The first round of formal negotiation for the Nauru Agreement took place in Nauru in
March 1981.207 The meeting discussed the draft Agreement that was developed
following the Noumea meeting in November 1980.208 From this meeting, three broad
principles were identified to guide the development of the Agreement.209 The first
principle was for preferential treatment and priority to be given to the applications of the
fishing vessels of the PNA States and the member States of the FFA. This principle
clearly demonstrated the aspirations and commitment of the PNA States to pursue
domestic industry development. The second principle was for the establishment of
uniform terms and conditions for the licensing of foreign fishing vessels. These terms
and conditions include the provisions for observers, catch log books, real time reporting
of data, and standard vessel identification. The third principle was the development of
other uniform terms and conditions of access, standardisation of access fees, and
provision of complete catch and effort data as well as additional information.210
All three principles effectively identified the areas of cooperation that the PNA States
wanted to explore and have become more apparent through the instruments that PNA
have adopted over the years. These links will be discussed in more detail in the next
few chapters.
The Second Round
The second formal session was held in November 1981 (eight months following the first
meeting) and was hosted by Papua New Guinea.211 Nauru was unable to attend this
second session, while Marshall Islands and Papua New Guinea delegations included
their Ministers holding the fisheries portfolio.212 At the end of the second session, the
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text of the Agreement was initialled by Fisheries Ministers from Marshall Islands and
Papua New Guinea, and by the senior officials from the Federated States of Micronesia,
Kiribati and Palau.213

Solomon Islands opted out of taking part in the initialling

process.214 Their reasons for opting out are not documented; however it is argued that
this may have been due to the lack of mandate rather than a sign of discontent on certain
issues that directly related to the Agreement.215
The Final and Signing Meeting
The final meeting was held in Nauru on the 11 February 1982.216 This was a high level
meeting and was convened with the purpose of signing the Agreement. 217 Thus, at the
third meeting of the Island States, the Nauru Agreement was signed by Federated States
of Micronesia, Kiribati, Marshall Islands, Nauru, Palau, Papua New Guinea and
Solomon Islands.218
The speed and the manner in which the founding members of the Nauru Agreement got
themselves organised by getting text of the Agreement negotiated and agreed within
two years after the seed was first planted in July 1980 to its the formal signing on 11
February 1982, demonstrated a high degree of commitment to assert their sovereign
rights over the tuna fishery resources in their respective EEZs.

Unlike other

international agreements that tend to take years before they can be concluded, the Nauru
Agreement only took two formal negotiation sessions and the members were able to
initial the text, signifying their satisfaction with it.219 The speed in which the Nauru
Agreement was concluded is a clear signal that there was a high level of political
support for the establishment of the sub-regional alliance. This support is demonstrated
through the pace in which the statutory approvals were attained at the national levels to
facilitate the formal signing and the activation of the Nauru Agreement. As pointed out
213

Ibid. p258.

214

Ibid. p258.

215

This argument is based on the scenario that Solomon Islands became a signatory to the Nauru
Agreement in February 1982.
216

Transform Aqorau and Pochon Lili, (1993), A Review of the Aims and Achievements of the Parties to
the Nauru Agreement Concerning Cooperation in the Management of Fisheries of Common Interest 1982
(Forum Fisheries Agency).
217

Ibid.

218

Ibid.

219

David J Doulman, (1987), "Fisheries Cooperation: The Case of the Nauru Group." p258.

52

by Doulman, the seven States recognized that any “delay would be costly in financial
returns for the tuna being harvested by the DWFN fleets in the EEZs.”220 Therefore, the
States persevered to ensure that the Agreement was formally signed by all members,
three months after the text was agreed.
The majority of the PNA States had recently gained independence at the time the Nauru
Agreement was negotiated.

This provided additional incentives for the States to

conclude the discussions as a way of facilitating and securing optimum revenue from
the utilization of the national natural resource of value. This revenue is fundamental for
the economic development of the States and in providing the stability and reliable
public services such as health and education for their people.

2.4 The Nauru Agreement
As stated above, the Nauru Agreement was signed by all seven Island States that
participated in its negotiation, on 11 February, 1982. The Agreement entered into force
on 14 November 1982, thirty days after the fifth ratification notice was received by the
depositary.221 Tuvalu became the eighth member of the Nauru Agreement in 1991 by
accession. Though it did not participate in the negotiation of the Nauru Agreement,
Tuvalu participated as an observer at the majority of the PNA meetings and contributed
to the meetings particularly under an agenda item on the access agreements with the
DWFNs.222
The PNA meetings are open for attendance by other FFA members that are not
members of the PNA, as observers.223 Apart from Tuvalu, the only other FFA members
that frequented the PNA meetings particularly in the first decade of the establishment of
the group were Australia and New Zealand.224 It is argued that Tuvalu has more in
common with the other seven PNA States compared to Australia and New Zealand.
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Therefore, it was able to provide observatory comments on discussions on access
agreements with DWFNs compared to the other two countries. This is likely to be one
of the trigger points which led to Tuvalu’s decision to become a party to the Nauru
Agreement. However, it is argued that the main trigger point was their identification
and subsequent understanding of the benefits that the Nauru Agreement would offer
Tuvalu if it became a Party.
Table 2.3 provides a summary of signing and the ratification or accession to the
Agreement.
Table 2.3: Parties to the Nauru Agreement225
Parties

Date of Signature

Federated States of
Micronesia
Kiribati
Marshall Islands
Nauru
Palau
Papua New Guinea
Solomon Island
Tuvalu

11/02/1982

Date of
Ratification/Accession
14/07/1983

11/02/1982
11/02/1982
11/02/1982
11/02/1982
11/02/1982
11/02/1982
-

27/04/1982
14/10/1982
28/05/1985
04/11/1982
16/03/1982
18/02/1982
15/05/1991

Under the Nauru Agreement, the PNA States have agreed to adopt common courses of
action with respect to their shared fisheries resources so long as the cooperation benefits
them without prejudicing their sovereign rights.226

2.4.1 Objective of the Nauru Agreement
The overall objective of the Nauru Agreement is stipulated under Article I:
The Parties shall seek, without any derogation of their respective sovereign
rights, to coordinate and harmonise the management of fisheries with respect to
common stocks within the Fisheries Zones, for the benefit of their peoples.227
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The reference to Fisheries Zones provided a clear indication that the Nauru Agreement
is primarily about fisheries resources. There are two reasons for this. The use of the
term Fisheries Zones provides clarity that the Agreement deals specifically with
common fish stocks only.228 This is because the definition of EEZ as stipulated under
Article 56(a) of the LOSC included living and non-living resources. A number of the
PNA States have only claimed their areas as Fisheries Zones. The use of Fisheries
Zones instead of EEZ ensured that all the PNA States could be included. However,
with an economic fisheries zone, the Parties are only making claims for the fisheries
resources only and therefore do not cover the non-living resources and others, as would
be if they claim EEZs.229 Thus, it is argued that the use of Fisheries Zones as reference
in the Agreement avoids having PNA States from amending their national legislation to
ensure consistency in interpretation.230 Those PNA States that initially declare their
areas as fisheries zones have since amended their legislations are using the EEZ
definition; thus, it is no longer an issue.

2.4.2 Principles of Nauru Agreement
Two key principles underpin the development of the Agreement and are reflected in the
Preamble of the Nauru Agreement.231

The first principle is the consistency with

international laws and the second is the recognition of the presence of the DWFNs in
their EEZs.
Key Principle 1: Consistency with International Laws
Two key conventions were acknowledged in the Preamble of the Nauru Agreement.
These conventions were the FFA Convention and the LOSC.
The adoption of the EEZ concept under the LOSC provided an important foundation for
the establishment of the Nauru Agreement. Without the EEZ concept, the rights of the
Parties to the Nauru Agreement would have been limited to the territorial sea (generally
228
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up to 3 nautical miles from PNA State baselines).

Consequently, the case for

establishing a subregional alliance would not have been as strong because the area
under the jurisdiction of the PNA States would have been relatively small. Therefore,
by acknowledging the negotiations of the UNCLOS III, PNA States have validated their
respective declarations of EEZs or economic fisheries zones consistent with the LOSC.
It can be noted that the LOSC was yet to be concluded at the time the Nauru Agreement
was adopted on February 11, 1982.232 The EEZ and economic fisheries zones are
similar in concept however as per definition under Article 56 of the LOSC, the EEZ is
defined to include living and nonliving resources. As stated in Chapter One, the thesis
will use the EEZ as the universal term to include the economic fisheries zones.
As the PNA States are also members of the FFA, by recognising the FFA Convention,
the PNA States confirmed that the subregional Nauru Agreement was consistent with
the overall regional objective of the FFA/Pacific Island region.

This is important

because there were some concerns by the wider FFA membership when the initial
discussions on the concept of the subregional agreement first took place.233
Furthermore, the FFA Convention called for the promotion of regional cooperation and
coordination of fisheries policies. Given the need to implement the policies through
regional or sub-regional arrangements, the acknowledgement of the FFA Convention
formally underline the link between the Nauru Agreement with the former and the
whole region’s aspiration (represented through the Forum Leaders) to maximise the
benefits from the exploitation of living marine resources from the EEZs. It is argued
that the acknowledgement was a confirmation that the Nauru Agreement was not a
deviation from a regional framework of cooperation but an avenue to achieve the
overall objective of the FFA Convention (and the high level Pacific Forum).
Key Principle 2: Recognition of DWFNs’ Presence and Position in the Fishery
The second key principle recognised in the Preamble of the Nauru Agreement is the
presence of the DWFNs and their current exploitation of the common fish stock from
232
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the PNA States’ EEZs and adjacent waters. This recognition is a bold statement by the
PNA. Whilst the PNA States were acknowledging the DWFNs’ position of dominance
in the exploitation of the common fish stocks from their EEZs, the PNA States were
also establishing a goal and a measure of what they needed to achieve as a group. This
is clearly reflected through the following statement:
Recognising that only by cooperation in the management of the Fisheries Zones
may their peoples be assured of receiving the maximum benefits from such
resources.234

2.5 Features of the Nauru Agreement
The aim of the Nauru Agreement is cooperation.

Underpinning the push for

cooperation or cooperative approaches, there are three sub-objectives that motivated the
PNA States to take appropriate action. The analytical framework for the thesis is based
on these three sub-objectives.
The first sub-objective of the Nauru Agreement is the assertion and protection of
sovereign rights. The second sub-objective is the creation of economic opportunities,
and the third is the sustainability or conservation and management of the common fish
stock. These three sub-objectives are embedded within the Preamble of the Agreement
and are reflected through the following statements in support of the overarching
objective of the parties to maximise benefits from the resource:
(a) Noting that in accordance with the relevant principles of international law
each of the Parties has established an exclusive economic zone of fisheries
zone….which may extend 200 nautical miles from the baselines from which
their respective territorial sea are measured and within which they respective
and separately exercise sovereign rights for the purposes of exploring,
exploiting, conserving and managing all living marine resources; 235
(b) Conscious of the exploitation of common stocks of fish, both within the
Fisheries Zones and in the water adjacent thereto, by the distant water
fishing nations;236
(c) Mindful of their dependence, as developing island states, upon the rational
development and optimum utilisation of the living resources occurring
within…;237 and
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(d) Recognising that only by cooperation in the management of the fisheries
zones may their people be assured of receiving the maximum benefits from
such resource.238
Given that the majority of the PNA States had just attained their political independence
at the time the Nauru Agreement was established, the earlier focus of the PNA States
leaned more towards the first two sub-objectives and less on the third one. However, as
the circumstances in the tuna fisheries began to change, it is argued that the PNA States
have incorporated the third sub-objective more into their (PNA group’s) work program.
These circumstances included concerns over the status of two key target species,
namely yellowfin and bigeye,239 and the overall increase of tuna catches.
The three sub-objectives of the Nauru Agreement were reiterated in the Bikenibeu
Declaration240 that was made by the PNA Fisheries Ministers in October 2009 on
securing greater value from the common fisheries wealth.241

However, unlike the

statements that were reflected in the Preamble of the 1982 Nauru Agreement, the
Bikenibeu Declaration was more explicit in reiterating the objectives of the group:
(e) Reiterating the special aspirations of small-island developing states that their
common tuna resources should be developed for the benefit of their people;
(f) Committing to the enhanced participation by the Parties in the development
of their common tuna resource to maximise the economic benefits for their
people; and
(g) Further committing to developing strong and effective conservation and
management measures to ensure the long term sustainability of their
common tuna.242
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The same principles are also reflected in the Koror Declaration243 which again
committed the PNA States to joint efforts to increase the economic value and derive
greater benefits from the tuna resource.
Asserting and Protecting Sovereign Rights
The importance of the sovereign rights sub-objective is reflected in statements (a),244
(b)245 and (e)246 above. By stating their claims to their EEZs, the PNA States were
effectively reasserting their sovereign rights to the area. This was important to counter
potential lingering intention of the DWFNs and fleets to maintain free and easy access
to the fishing grounds that were under the high seas regime prior to the adoption of the
EEZ concept. Whilst the PNA States have sovereign rights to their EEZs, these rights
are only strong if they are asserted and protected. To do otherwise would only
encourage a continuation of activities and practices that do not recognise the rights of
the PNA States to their EEZs. A demonstration of this was the position taken by the US
vessels in the early 1980s whereby they did not observe the sovereign rights of the
coastal states with respect to tuna species.247 At the time, the US did not recognise the
sovereign rights of the coastal states particularly with respect to the highly migratory
species such as tuna and this caused some problems with at least two of the PNA States,
Solomon Islands and Papua New Guinea.248
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As indicated above, one of the key reasons for the States getting together and
subsequently establishing the Nauru Agreement was the shared challenges that they
were experiencing particularly with respect to negotiating access agreements with
DFWNs and the discrepancies in the reporting of catch.249 On an individual basis, PNA
States may assert their sovereign rights but this has not been effective compared to
working together as a group.
Secondly, by acknowledging the state of play whereby the DWFNs were exploiting the
fish stocks from their EEZs, the PNA States needed to re-assert and protect their
sovereign rights. The key words from the statements are ‘exercise sovereign rights for
the purpose of exploring, exploiting, conserving and managing all living resources’ and
‘conscious of the exploitation of common stocks’ by the DWFNs. 250 By emphasizing
the sovereign rights of coastal States first, the PNA have affirmed the need to protect
their rights over fisheries resources in the EEZ while acknowledging the existence of
fishing activities of the DWFNs.
Creation of Economic Opportunities
The second sub-objective of the Nauru Agreement is the creation of economic
opportunities and is reflected through the statement ‘mindful of their dependence, as
developing island states, upon the rational development and optimum utilisation of the
living resources occurring within’ from the Preamble of the Nauru Agreement251 and
‘reiterating the special aspirations of small-island developing states that their common
tuna resources should be developed for the benefit of their people; and committing to
the enhanced participation by the Parties in the development of their common tuna
resource to maximise the economic benefits for their people’ from the Bikenibeu
Declaration.252
This sub-objective (creation of economic opportunities) was the underlying reason
which initiated the establishment of the subregional alliance. With the establishment of
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their EEZs and sovereign rights, the Pacific Island States have been able to earn revenue
from the resources within their EEZs. This was not the case in the pre-EEZ regime
period.
The Nauru Agreement highlighted that the creation of economic opportunities should be
done ‘only by cooperation’ that ‘their people be assured of receiving the maximum
benefits.’253 There are two key elements in these statements. The first is the cooperation
and the second is maximum benefits. The statement was in recognition of the fact that
the PNA States could extract some benefits if they were working alone; however; these
would not be as much compared to a collective action. Because the EEZs of PNA
States are contiguous to each other and that the tuna resources are trans-boundary in
nature, the DWFNs could potentially play each country off against the other as they
negotiated for lower access fees. This was further complicated by the homogeneous
nature of the common fish stock tuna. That is, the product that country A is selling is
exactly the same as country B is offering. Therefore by cooperating, country A and
country B have a better chance of setting a higher price than they would if working in
isolation. This is because they would be forming a stronger position similar to that of a
monopoly. This is important because working in isolation, the countries would be in a
weaker position when dealing or negotiating with powerful and established DWFNs.
Whilst the Island States have sovereign rights to their EEZs, they did not have the
capacity and the technical know-how to maximise the benefits from the resources.
Conservation and Management of the Stock
From the Preamble of the Nauru Agreement, the appropriate statement that highlights
the third sub-objective of the Nauru Agreement is as follows:
Noting that in accordance with the relevant principles of international law each
of the Parties has established an exclusive economic zone of fisheries
zone….which may extend 200 nautical miles from the baselines from which
their respective territorial sea are measured and within which they respectively
and separately exercise sovereign rights for the purposes of exploring,
exploiting, conserving and managing all living marine resources.254
With respect to the Bikenibeu Declaration, the objective is:
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Further committing to developing strong and effective conservation and
management measures to ensure the long term sustainability of their common
tuna.255
The conservation and management of the fish stock sub-objective is reflected in all the
statements under the Nauru Agreement and the Bikenibeu Declaration however the
more prominent statements are reflected in the above statement. The key words from
the Nauru Agreement that represent the conservation and management objective are:
“exercise sovereign rights for the purpose of exploring, exploiting, conserving and
managing all living marine resources.”256
As stated, the driving factors behind the Nauru Agreement leaned more towards the
assertion and protection of sovereign rights of the countries and the creation of
economic opportunities than the conservation and management of the stock. Despite
this, the PNA States were always mindful that they needed to ensure that the stock
remained healthy. This is because the fish stocks are an important food source for their
people, as well as a revenue earner for the majority of the countries, particularly those
with limited land or agricultural based resources. Therefore, it was important that
countries remain mindful of the adverse implications if the fish stock is not conserved
and managed in a sustainable manner. This is equally important given that the collapse
of other fisheries in other parts of the world.257 These issues will be discussed in further
detail in succeeding chapters.

2.5.1 Areas of Cooperation
Four areas of cooperation are stipulated in the Nauru Agreement. These are the need for
similar terms and conditions for access, an avenue for exchange of information between
the PNA States, cooperation on monitoring, control and surveillance (MCS) activities,
and the establishment of arrangements to implement the Agreement. The measures of
success for cooperation are effective communication, working collaboratively to address
conflicting interests, and respecting the members’ circumstances when/if they are
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unable to achieve a certain aspect.258 The effectiveness of countries cooperating under
the Nauru Agreement will become more apparent in the next few chapters.
Unified/Similar Terms and Conditions for Access
The parameters for establishing unified/similar terms and conditions for access to the
fishery by the foreign fishing fleets are stipulated under Articles II and III of the Nauru
Agreement. The provisions under these articles are important as they protect the PNA
States from the DWFN fleets playing them off against each other. Further, the Articles
provide the mechanisms to ensure that the information provided by the DWFNs on their
fishing fleets is the same. There are two key advantages to this. Firstly, the likelihood
that some vessels may be fishing in a number of EEZs is high and therefore having
consistent terms and conditions will avoid confusion, particularly in regard to
monitoring the activities of the vessels. Further, the opportunities to falsify catch
information may be minimised. This is important given the limited capacity at a
national level to address these issues. Secondly, with similar terms and conditions, the
likelihood of DWFNs from competing against each other for access or lower access fees
is also minimised.
The unified/similar terms and conditions for access promote all the three aspects of the
objective and vision of the Nauru Agreement. That is, by having similar terms and
conditions, the PNA States are effectively promoting their abilities to assert and protect
their sovereign rights for the EEZ and the resources therein. The DWFNs are required
to pay appropriate access fees, which contribute towards the creation of economic
opportunities particularly with respect to national economic development projects and
national recurrent budgets of the PNA States.259 In terms of the conservation and
management area, the requirements for reporting catch assists in building an
understanding of the status of fish stocks and developing the appropriate management
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measures to ensure the fish stock remains within the maximum sustainable yield (MSY)
level.260
An in-depth discussion on these terms and conditions are provided in Chapters Three
and Seven. As will be demonstrated in these two chapters, despite the adoption of the
minimum terms and conditions, the PNA States encountered a number challenges in
implementing them.
Exchange of Information
Article IV of the Nauru Agreement provides for the FFA Secretariat to facilitate the
exchange of information between the PNA States concerning the catch and effort data
as well information on vessel specifications and fleet compositions of the DWNFs.
This provision is imperative given the limited information available on the foreign
fishing fleets particularly within the first few years of the establishment of the Nauru
Agreement.
The exchange of information aspect supports the creation of economic opportunities
objective. This is because good information may assist the PNA States’ preparation for
their access negotiations with their bilateral fishing partners. Unfortunately, the PNA
States encountered a number of challenges in implementing this exchange of
information aspect.
One of the key challenges was the limited or lack of information sharing especially with
respect to the licensing lists. The PNA States have shared information with respect to
experience and/or outcome of their access negotiations with the DWFNs and fleets
during their Annual Meetings, particularly in the first decade of the group’s
establishment.261 Therefore, it is argued that it was not a case of not wanting to share
the information but more or less a case of not having the personnel and/or resources to

The Food and Agricultural Organisation (FAO) defined MSY as “the highest theoretical equilibrium
yield that can be continuously taken (on average) from a stock under existing (average) environmental
conditions without affecting significantly the reproduction process.” See FAO, FAO Fisheries Glossary,
Available: http://www.fao.org/fi/glossary/default.asp.
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enable them to compile and share the licensing information with the other members of
the PNA.262
There was also no agreed process on how the exchange or sharing of the information
should be undertaken. A centralised licensing system concept was introduced within
the first year of the Nauru Agreement as an attempt to address the issue but the concept
did not go further than a proposal.263 As will be demonstrated in Chapter Four, the
exchange or sharing of information was addressed when the PNA States agreed to use
the licensing list of one of the members as a guide, particularly with respect to the purse
seine fishing vessels.
Monitoring, Control and Surveillance (MCS) Activities
The MCS activities area of cooperation is linked to the exchange of information and
also the application of minimum terms and conditions above. Provisions to discharge
these activities are stipulated under Articles VI and VII of the Nauru Agreement.
Article VI focused on the mechanism for rapid exchange of information collected
through national surveillance activities and provision to explore joint MCS activities.
Article VII on the other hand was an extension of Article VI where it encouraged the
PNA States to facilitate the enforcement of their respective fisheries laws, and the
option of establishing a regime of reciprocal enforcement. Arguably, Articles VI and
VII of the Nauru Agreement provided the platform for the creation of the Niue Treaty
on the cooperation in fisheries surveillance and law enforcement in the South Pacific
region that was concluded in 1992 under the FFA membership. The Niue Treaty is a
FFA region-wide instrument established to enable the members to share limited
resources and work together to undertaken MCS activities.264
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Establishing Implementing Arrangements
Articles IX of the Nauru Agreement allows for the PNA States to establish and
conclude appropriate arrangement(s) to implement the terms and objective of the Nauru
Agreement.265 Since the establishment of the Nauru Agreement, three implementing
arrangements have been developed and adopted by the PNA group.

These

arrangements are directly linked to the Nauru Agreement as they implement the
provisions under Articles II and III of the Nauru Agreement as provided. 266 As will be
discussed in more detail in Chapters Three and Seven, these implementing
arrangements are minimum terms and conditions for access which have significant
impact in achieving the three objectives of PNA.
Article IX provides the overall mandate for establishing all the arrangements and the
instruments that the PNA group have established and adopted.267 These instruments are
in addition to the three implementing arrangements indicated above and include the
Palau Arrangement for managing the purse seine fishery by limiting the number of
vessels, the Federated States of Micronesia Arrangement for Regional Access and the
Vessel Day Schemes. These instruments are discussed in detail under Chapters Four,
Five and Six respectively.
Since 2009, the PNA has shifted its focus to include an involvement in commercial
activities that would generate increased benefits.268 These initiatives include the pursuit
of Marine Stewardship Council certification for the free school skipjack tuna, including
crewing and observer agency.269
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2.5.2 Administrative Requirements for the Nauru Agreement
From 1982 to 2009, the administrative requirements of the Nauru Agreement were
undertaken by the FFA in accordance of Article V.270 These requirements included the
administration, implementation and coordination of the provisions of the Nauru
Agreement, and the instruments such as the Palau Arrangement for the management of
the purse seine fishery in the western Pacific Ocean and the Federated States of
Micronesia Arrangement for Regional Access. The FFA provided secretariat services
and the arrangements for the annual and special meetings of the PNA including the
attendance of non-PNA/FFA members at the meetings until 2010 when the PNA Office
was established. The PNA Office was tasked with the administration of the Nauru
Agreement and its subsidiary arrangements became part of its responsibilities.271
The creation of the PNA Office was an option recommended by the 2002 Review of the
Agreement based on an anticipated complexity in managing the tuna resources
following the adoption of the WCPFC Tuna Convention in 2000.272 The PNA States
did not adopt this recommendation straight away. Instead, they opted to establish the
PNA Coordinator post attached to the FFA Secretariat. 273 The post was funded by the
PNA States and its primary responsibility was to coordinate the work program of the
group.274 With the expanded work program of the PNA, accompanied by the increasing
desire to secure greater value from the common fisheries wealth, the PNA States agreed
at their twenty-ninth annual meeting to establish the PNA Office.275 This decision was
further endorsed under the Bikenibeu Declaration from the Special PNA Ministerial
meeting in October 2009.276 The endorsement included the structure and the
responsibilities of the PNA Office that was developed and recommended by the
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Technical Working Group established by the 28th Annual Meeting of the Parties in
2009. The Technical Working Group explored options of the structure of the Office, its
functions and responsibilities, linkages with other organisations such as the FFA, SPC
and the WCPFC, and the funding for the work of the Parties and the PNA Office.277
The expanded work program of the PNA included the Vessel Day Scheme under the
Palau Arrangement which took effect from December 1, 2007 and the adoption of the
Third Arrangement Implementing the Nauru Agreement in 2008.278 The same reasons
which saw the establishment of the Nauru Agreement in 1980 were also responsible for
the decision of the PNA States to set up the PNA Office in 2010. 279 In 1980, the
members recognised the broad interests of the FFA membership and considered the
option of establishing an alliance as they were eager to exercise their sovereign rights
and maximise benefits derived from the tuna fishery resources. Thus, it is argued that if
they were to continue to operate within the wider FFA group, their efforts would be
stifled by the DWFNs as they looked for avenues to avoid paying higher access fees.
Since establishing the PNA group, its interests have become more defined compared to
their counterparts in the wider FFA membership. These interests and new direction
were reflected in the Bikenibeu and the Koror Declaration which called for the
generation of increased benefits and a change of approach to focus on commercial
initiatives.280 The FFA’s mandate is focussed more on policy and management issues
and therefore deemed not to be able to effectively support the commercial interests of
the PNA membership without compromising interests of the wider group. 281 That is, the
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FFA is a technical service agency and therefore may not be possible for the PNA group
to establish or develop commercial initiatives within that framework.
Alongside the decision to establish its own autonomous office, the PNA States amended
Article V of the Nauru Agreement to reflect the change in administration
responsibilities from the FFA Secretariat.282 The amendments were approved by the
PNA States at their 29th Annual Meeting held in April 2010.283

The amendment

involved the complete deletion of the original Article V of the Nauru Agreement and
replaced it with a new Article to recognize the PNA Office to administer the Nauru
Agreement. The new Article V had 12 parts and included the operations of the new
PNA Office, the privileges and immunities for the office and its officers, the functions
and administrative requirements of the office, its location, procedures for meetings,
decision making process, adoption of rules of procedures, the role of the FFA
Secretariat, and the provision concerning observers to the meetings. 284

The

amendments took immediate effect in accordance to the Resolution of the PNA
Ministers to give legal effect to the PNA Office that was adopted at the same meeting.285
The Resolution enabled the Parties to adopt the amendments to the Nauru Agreement
without further delay.

This resolution was fundamental for the transition of the

administrative requirements of the Nauru Agreement from the FFA Secretariat to the
PNA Office.
The PNA Office is head by a Chief Executive Officer, appointed by the PNA States.
The overall responsibility for implementing the PNA initiatives and decisions remains
with the PNA States.

2.6 Key Challenges for the PNA and Nauru Agreement
Fundamental to the cooperation between the PNA States is the recognition or
understanding that the decisions made by the group do not impede on individual
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sovereign rights and national interests.286 This is featured in Article I of the Nauru
Agreement.287 Given the differences between the PNA States in terms of geographical
location, physical infrastructure, and alternative resources, having this proviso was
imperative for the Agreement to work. Without it, the Nauru Agreement would not
exist at all, because the PNA States need the autonomy to continue making their own
decisions.
The Nauru Agreement and its members have gone through an interesting journey since
its beginning. The PNA States have faced and weathered many challenges along the
journey from the FFA membership, the DWFNs and internally as a group.

The

challenges have shaped the group into a powerful bloc within the tuna fisheries arena,
particularly in the WCPO region. The measures they have introduced and implemented
have given them grief in some areas in terms of financial losses as certain DWFNs
resisted the measures, but have also earned them international recognition, particularly
within the WCPO tuna fishery. For example, at the 11th Annual Meeting of the PNA in
April 1992, Federated States of Micronesia pointed out at the it had incurred possible
loss of revenue in the range of US$6 to US$7.5 million dollars because it applied the
minimum terms and conditions which subsequently led to a breakoff of at least two
bilateral agreements with DWFNs partner.288 Further, it was reported at the 31st Annual
Meeting of the PNA in 2012 that Nauru experienced a loss approximately €500,000
when Latin American vessels did not renew their licenses because of its requirement to
close the eastern high seas pocket in the PNA region.289 Both losses were incurred as a
result of non-uniformity in the implementation of the PNA measures at the national
level.
There have been some insurmountable challenges but the PNA States have weathered
them as best as they could and they continue to assert and exert their sovereignty and
sovereign rights over their tuna resources within their EEZs. The challenges are both
286
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internal and external. Internally, the PNA States need to ensure that their national
interests are promoted and/or protected. Externally, they have to ensure they do not
succumb to the threats and the resistance provided by the DWFNs not to implement the
measures the PNA States have introduced.
Throughout the three decades of its existence, the PNA group has encountered a number
of challenges as they strived to achieve their overall objective. Each decade saw the
group introducing instruments in response to the changing circumstances in the fishery.
With each instrument, the PNA’s reputation started to mould and strengthen. However,
this was not achieved without great difficulties, financial loss and sacrifices for the PNA
States. The following chapters will analyse each of the instruments that the PNA group
have introduced and the difficulties, financial losses and sacrifices of the individual
members will be elaborated in more detail.
The first decade may be described as a period where the PNA group were ‘settling in
and testing the control.’ This was a crucial period for the PNA group in terms of
establishing their reputation and the state of play for the tuna fishery. Although the
group adopted only two instruments during the period, they also explored the option of
establishing a central licensing system and a multilateral access agreement with the
Japanese fleet but without success.290 Under the two options, the parties would be
sacrificing their sovereignty and autonomy to choose who could have access to their
EEZs. Whilst the anticipated benefits were greater under the two options, the parties
opted to hold on to their right and freedom to make own decisions. On the one hand the
PNA States would be sacrificing their opportunity to receive more benefits; however;
on the other hand, this would be achieved at a cost of their sovereignty.291
Throughout the first decade of the Nauru Agreement, there was an apparent
concentration on learning from each other particularly with respect to the outcomes of
the bilateral access agreements. Halfway through the decade, one PNA State suggested
a review of the Agreement to determine whether it was achieving its objectives. This
review was not undertaken until the end of the decade and the start of the second
decade. The statement made by Federated States of Micronesia at the 12th Annual
290
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Meeting of the PNA which highlighted the reasons for the call for a review of group and
its usefulness, is a fitting portrayal of the difficulties:
In every meeting (of the PNA) from the previous to the present, parties have
consistently raised the need for strengthening cooperation between parties within
the framework of our historic and important agreement.292
The second decade may be referred to as a period where the PNA States were ‘asserting
control against all odds.’ During this decade a number of changes took place in the
WCPO tuna fishery that subsequently forced the PNA to respond accordingly. These
changes included the series of Multilateral High Level Consultations that commenced in
1994 in Honiara and finally concluded in September 2000 with the Convention on the
Conservation and Management of Highly Migratory Fish Stocks in the Western and
Central Pacific Ocean. In addition, the tuna catches continued to increase, including
the attraction of new entrants into the purse seine fishery.

The increase in catch

impacted negatively on the market particularly with respect to skipjack tuna where
prices per metric tonne declined to US$400 per metric tonne.293 This was not conducive
for the PNA States because the value of access would be lower as a result of the low
market price.

This is because the market price of tuna is a key variable in the

calculation of access fees for vessels.
The third decade may be depicted as the stage of ‘embracing control and sailing off
towards the horizon’ period. It was a period of change for the PNA States, particularly
establishing its own office in 2010. Establishing its own office was a sign that the PNA
were in a position to pursue new challenges such as attaining greater value from the
fishery.

In addition, the group established the Vessel Day Scheme (an enhanced

measure of the Palau Arrangement for the management of the Western Pacific purse
seine fishery), the Third Implementation Arrangement which saw the closure of the high
seas pockets for licensed vessels, time restrictions on the use of fishing aggregating
devices for a period up to 3 months, 100% observer coverage, and a full catch retention
requirement.
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2.7 Conclusion
This chapter provided an overview of the Nauru Agreement and a prelude to examining
the three objectives of the PNA which will be tested in the subsequent chapters of the
thesis, which are: asserting and protecting the sovereign rights; creating economic
opportunities; and conservation and management of the common fish stocks. The
chapter argued that the PNA have conscientiously and strategically worked on exerting
and asserting control over the tuna fishery in the Western and Central Pacific region
since its establishment in 1982. The chapter further pointed out that the PNA group
have encountered a number of roadblocks and challenges along the way; however; it has
continued to work diligently in its bid to maximize the economic returns from the
fishery. Furthermore, the PNA group have strengthened over the years and this has
been achieved through cooperation and working together with a common vision. As
further emphasized in succeeding chapters, cooperation amongst the PNA States prevail
despite concerns raised that subregional alliances have created an imbalance in
upsetting regional solidarity in the Pacific.
Drawing from the analysis on the Nauru Agreement, the next five chapters examines the
measures that have been adopted by the PNA. Chapter Three examines the first two
implementing arrangements that were adopted within the first decade of the PNA’s
establishment. Chapters Four and Five examine the two measures that were adopted
during the second decade, and Chapters Six and Seven will examine the measures that
were adopted during the third decade of the PNA.
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Chapter Three: First and Second Arrangements
Implementing the Nauru Agreement
3.1 Introduction
As underscored in Chapter Two, one of the key drivers that led to the establishment of
the Nauru Agreement was the need to assert and protect the sovereign rights for EEZs
consistent with Article 56 of the LOSC. Whilst the PNA States have the option of
developing their own terms and conditions for licensing foreign fishing vessels, the
benefits of working together and establishing unified or similar set of terms and
conditions for fishing access far outweigh the benefits of working on an individual
basis.294 This was particularly important given the limited capacity of the PNA to fully
capitalise on their newly established rights provided for, under the LOSC.
This chapter will examine the first two instruments developed by the PNA,
Arrangement Implementing the Nauru Agreement (referred as the First Implementing
Arrangement)295 and the Second Arrangement Implementing the Nauru Agreement
(refer hereafter as the Second Implementing Arrangement) 296 that were adopted in 1983
and 1992, respectively. In particular, the chapter will analyse the contribution of the
two instruments towards achieving the overall objective of the Nauru Agreement. The
contribution of the instruments will be analysed against three criteria: (i) the assertion
and protection of the PNA State’s sovereign rights to their EEZs; (ii) the creation of
economic opportunities; and (iii) the conservation and management of the tuna stock.
The chapter will argue that the two implementing arrangements (First and Second
Implementing Arrangements) have contributed positively in tilting the ‘scale’ in favour
of the PNA States. The First Implementing Arrangement was the first instrument that
the PNA adopted under the auspices of the Nauru Agreement, following its
establishment in 1982.
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3.2 First and Second Arrangements Implementing the Nauru
Agreement: An Overview
The First Implementing Arrangement sets out the minimum terms and conditions
(MTCs) for access to be granted to foreign fishing vessels. These MTCs are guidelines
established and agreed upon by the PNA States to be implemented through their
national legislations and/or the bilateral fishing access agreements with DWFNs. In
1992, the PNA adopted the Second Implementing Arrangement.

This instrument

introduced additional MTCs to address some of the ongoing concerns regarding the
poor reporting of catch data by the licensing vessels/DWFNs.297
The blueprints for the MTCs are stipulated under Article II part (b), subsections (i) to
(v) and Article II part (c) of the Nauru Agreement.298 The suggested MTCs include the
requirement that each foreign fishing vessel apply for and possess a license or permit
before undertaking fishing activities in the EEZ of a PNA State, maintain a daily log
book of activities for each fishing trip, submit catch reports in a timely manner upon
entry and exit from the EEZs, to ensure the requirements for vessel identification are
adhered to. In addition, the access fees are to be calculated in accordance with the
principles established by the PNA group,299 the vessels are required to maintain and
submit catch and effort data for each fishing trip,300 and the flag States are required to
ensure that their vessels comply with fisheries (and related national) laws of the
licensing party.301

Not all of these suggestions are incorporated in the First

Implementing Arrangement. The one requirement that was not included in the First
Implementing Arrangement, despite its inclusion under Article II of the Nauru
Agreement, was the flag State responsibilities.
There are no records to explain why the flag State requirement was not included in the
two Implementing Arrangements. However, it is argued that the key reason is that the
implementation of the requirement (flag State) is beyond the control of the PNA States
and hence it is not a priority area to be included under the Implementing Arrangements.
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This is because the focus of the PNA was to control access to their EEZs. While the
PNA States can impose the requirement, it is argued that there are no direct or
additional benefits for the inclusion of such a requirement that is beyond their control.
In addition, given that the DWFNs were still coming to terms with losing their free and
unhindered access to the fishing grounds following the adoption of the EEZs at the time,
the PNA’s efforts are best placed on asserting their sovereign rights to their EEZs.
Article IX of the Nauru Agreement stipulate that “the Parties shall conclude
arrangements where necessary to facilitate the implementation of the terms and to attain
the objectives of this [Nauru] Agreement.”302 Therefore, the establishment of the First
and Second Implementing Arrangements were developed to implement Articles II and
Article III of the Nauru agreement.

3.3 The Arrangement Implementing the Nauru Agreement
(First Implementing Arrangement)
The First Implementing Arrangement was concluded and entered into force in
September 1983.303 The instrument was introduced at the time when there was no
specific or international rules in place for fishing vessels apart from the requirements
proposed under the LOSC.304 The exception is the FFA Harmonised Minimum Terms
and Conditions (widely referred to as FFA Harmonised MTCs). The FFA Harmonised
MTCs was approved in May 1982 by the Forum Fisheries Committee and then endorsed
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by the Forum Leaders at their 13th South Pacific Forum that was held in New Zealand
three months later in August 1982.305
The FFA Harmonised MTCs originated from the PNA group.306 A draft set of MTCs
was developed by the PNA States as part of their discussions to establish the Nauru
Agreement. This draft was presented at the FFA workshop that was held in April 1982
and subsequently spiralled away from the PNA following its adoption and inclusion in
the recommendations to the Forum Fisheries Committee for implementation at the FFA
level.307 Following the adoption of the MTCs by the Forum Fisheries meeting in May
1982, high level political endorsement was sought and received at the Forum Leaders
meeting held three months later in August.308 As the PNA States are also members of
the FFA, they had the option of implementing the FFA Harmonised MTCs.309
However; this was not the case. Instead, the PNA opted to proceed as originally
planned and concluded the First Implementing Arrangement.
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It is argued that the PNA’s decision to adopt the First Implementing Arrangement was
driven by the need to solidify its position within the wider FFA membership and
establish its international reputation as a formidable group.

This is because the

establishment of the FFA-wide MTCs was initiated by the PNA States.310

By

recognising the FFA Harmonised MTCs but implementing them primarily as a PNA
instrument, there is a closure to the discussions that were instigated by the group. This
is an important step because failure to put closure to the discussions could easily earn
them a reputation as merely a discussion or working group within the FFA arena. In
addition, PNA States needed to demonstrate their commitment to establishing uniform
terms and conditions for licensing foreign fishing vessels as provided for under Articles
II and III of the Nauru Agreement.311 That is, although they are members of the FFA,
the PNA States also have an obligation under the Nauru Agreement. Essentially, the
PNA was sending out a strong message, particularly for the DWFNs and their vessels,
that the group is committed to obtaining the overall objective of the Nauru
Agreement.312

3.3.1 Features of the First Implementing Arrangement
The key features of the First Implementing Arrangement are reflected under Articles I
and II.313

The remaining articles comprise the administrative processes for the

Arrangement. The PNA States are responsible for implementing the MTCs either
through national legislation or incorporated into the bilateral access agreements in
accordance of Article III of the First Implementing Arrangement.
FFA Regional Register
Article I of the First Implementing Arrangement stipulates that all vessels seeking
access or licenses for the EEZs of PNA States are required to be in good standing on the
FFA Regional Register.
310
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administered by the FFA Secretariat as one of the MCS tools to ensure that the only
vessels that can be licensed and/or operate in the EEZs of the FFA members are
legitimate and bona fide.314 It was adopted due to its cost efficiency features compared
to the other more expensive MCS tools/activities such as surface (sea patrol) or air
surveillance.315
The inclusion of this FFA requirement in the PNA MTCs is important for two reasons.
Firstly, it sends out a stronger message to the DWFNs that even though there are two
sets of MTCs, the particulars for both are very similar. Secondly, by incorporating the
FFA Regional Register requirement, the PNA States are acknowledging their
commitment to the FFA Harmonised MTCs and particularly the requirement for vessels
to be in good standing. This acknowledgement is important in terms of maintaining
and/or promoting regional cooperation and regional solidarity.316

In addition, the

promotion of regional cooperation is reflected in the Nauru Agreement and therefore it
would be contradictory if the PNA chose to adopt MTCs that did not include the
condition for vessels to be on good standing on the FFA Regional Register before they
are licensed.
An initial concern was raised at the 1st Annual Meeting of the PNA regarding a potential
implication of the registration fees whereby the vessel operators of DWFNs would use
such cost to justify paying lower access fees.317

The concern, though unfounded,

provides an insight into the priorities of the PNA States which is to ensure that the
access fees from the fishery are maximised.

The concern also highlights the

vulnerability and the dependency of the PNA States on the revenue from the access
agreements. That is, the PNA States wanted assurance that the requirement to pay the
vessel registration fee will not be used by the DWFNs to advocate for lower fees.
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Japan was very vocal on the establishment of the FFA Regional Register and the
imposition of the registration fee, including the provision of catch data information.318
Solomon Islands highlighted this at the 1st Annual Meeting of the PNA in 1982
following its negotiations with Japan.319 It was reported that Japan did not want to pay
registration fees for their vessels or to acknowledge the FFA and other regional
organisations that the PNA States were associated with.320 There were two key reasons
for this opposition. Firstly, the FFA has been flagged as operating like an Article 64 (of
the LOSC) type organisation321 whereby coastal States and fishing States cooperate
through a regional or subregional organisation to establish conservation and
management measures. With shared or equal interests in the fishery, Japan was not
consulted, or part of the discussions, to establish the FFA Regional Register of vessels
and therefore they (Japan) were not obliged to register their vessels.
Licensing Terms and Condition
There are five licensing terms and conditions, and these are stipulated under Article II
of the First Implementing Arrangement.

These terms and conditions include the

procedures for issuing a license, provisions for authorised personnel to board and/or
inspect the licensed vessels, reporting requirements (the submission of timely catch
reports, notification of entry and exit of vessels to/from the fisheries zone), the
requirements for vessel identification and the governance requirements.
(i)

Licensing Procedures: There are four licensing procedures in the PNA MTCs.

First, each vessel is required to have its own license. Second, the applications for
licenses are to be made by letter, telex or cable to the licensing Party. Third, a license is
issued only once the application and payment are received. Fourth, the license is not
transferrable between vessels and payments for licenses are non-refundable.

318

Ibid.

319

Ibid.

320

Ibid.
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As indicated in Chapter One, prior to the establishment of the EEZs under the LOSC,
the fishing vessels had free and unhindered access to the areas up to the edge of the
territorial waters of the coastal States.322 Thus, the licensing procedures established
under the First Implementing Arrangement are a necessary and important step for the
PNA States as they assert their sovereign rights and ensure the vessel operators and
DWFNs recognise them. Whilst these procedures may be provided at the national level,
it is argued that by elevating them to the regional level and recognising them under a
regional agreement, the awareness is broader in comparison. This was imperative given
the changes that were taking place in the international fisheries arena following the
conclusion of the LOSC in 1982.

In addition, by adopting regionally prescribed

licensing procedures it alleviated the need to establish their own procedures particularly
when the majority of the PNA States were still at their ‘infancy phase’ of political
independence and therefore had other priority areas that need to be addressed. That is,
instead of taking time to develop their own procedures and draw away resources from
other priority areas, it was easier to adopt regionally recognised procedures, particularly
when they were straight forward and without controversy. The non-controversial nature
of the licensing procedures may be a factor in its full adoption by the PNA States.323
(ii)

Authorised Personnel: This provision requires the vessel operators to allow

authorised personnel of the licensing party to board the vessels at any location,
including ports where the voyage commences, or at ports within the EEZ/fisheries zone
or at sea and to remain on board.324 In addition, the provision requires vessel operators
to allow authorised personnel to gather information relevant to the EEZ/fisheries zone
provided in the license given by any of the PNA States; provide maintenance including
food, accommodation and medical care of standard equivalent to an officer level of the
licensed vessel; provide access to facilities and equipment including satellite navigators,
radios, other navigation aids and charts to undertake their duties on board the vessel;
and provide access to the catch on board.
322
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The provision for authorised personnel is consistent with Article 62.4 of the LOSC
which stipulates “that nationals of other States fishing in the EEZ shall comply with the
conservation measures and with the other terms and conditions established in the laws
and regulations of the coastal State.”325 One of these conditions is identified under
Article 62.4 part (g) of the LOSC, which calls for the placement of observers or trainees
on board fishing vessels. Article 73.1 of the LOSC also stipulates that coastal States
may take measures including boarding, inspection and arrest, in exercising their
sovereign rights within their EEZs. Whilst the two LOSC provisions point out the
powers and responsibilities of the coastal States for the fish stock within their EEZs,
they are only effective if implemented.

Therefore, the provision for authorised

personnel under Article II paragraph 2 of the First Implementing Arrangement is only
the first step in implementing the LOSC requirements from the coastal State’s
perspective.
There is no definition for authorised personnel in the First Implementing Arrangement.
It is argued that this was done deliberately to give the PNA States the flexibility and
freedom to undertake the tasks as required. Article II paragraph 2 of First Implementing
Arrangement listed seven areas that vessel operators are required to provide for the
authorised personnel. These areas include: (1) boarding at any location as determined
by the licensing Party,326 where voyages commence or at ports within the EEZ or
fisheries zone, or at sea and to remain on board the vessel;327 (2) permission to gather
information relevant to the EEZ of any of the Parties;328 (3) provisioning including
food, accommodation and medical care of a standard similar to the officer level of the
vessel while the authorised personnel are board the vessel;329 (4) the access to facilities
and equipment including satellite navigators, radios, navigational aids and charts while
on board the licensed vessel;330 (5) access to facilities and assistance to undertake their
duties; (6) access to catch on board of the vessel for the purpose of collecting
management related biological information and sample, to be disembarked at an agreed
325
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location; and (7) presence at the unloading of the catch for the purpose of collecting
management related and biological information and samples.331 Having a broad scope
of enforcement actions on board foreign fishing vessels will allow authorised personnel
from PNA States to undertake their functions based on specific need and capability.
From the requirements, there are two types of activities the authorised personnel need to
undertake. The first activity involves the monitoring of the activities of the vessels to
determine whether they are complying with the licensing terms and conditions in
particular, the recording and reporting of catch to the licensing party. The second
involves the monitoring the catch for scientific and fisheries management purposes.
The two activities are fundamental for the sustainability of the tuna fishery resource.
For example, the monitoring of the vessels’ activities and data collection on the catch,
including species composition, and size of the fish, would be used to learn more about
the fishery and appropriate management measures to ensure its sustainability. The
opportunity for vessels to under or not report the catch taken from the PNA States EEZs
is also minimised.
(iii)

Reporting Requirements:

There are two reporting requirements.

The first

requirement is for the recording and submission of catch and effort data in log books.
This information is to be recorded in the prescribed form(s) provided by the licensing
country and must be submitted to relevant authorities within 45 days after the
completion of the fishing trip. The second requirement is for the provision of entry and
exit notices, using the form provided. In addition, the licensed vessels are required to
submit timely weekly reports of the catch while they are fishing in the EEZ. Upon exit,
the vessels are also required to report the total amount of fish on board and the total
catch for the days after the last report was submitted.
The catch and effort information is important for fisheries management and scientific
assessment purposes.

Without reliable catch and effort information, the scientists,

fisheries managers and policymakers may find it difficult to develop appropriate
measures to address potential discrepancies.

In addition, the catch and effort

information are also important for the negotiation and setting of license fees. Without
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reliable data, countries are unable to maximize potential revenue from fisheries. This is
because the catch is a vital variable in the calculation of access fees.332
(iv)

Vessel Identification: The vessel identification requirement has dual purpose.

Firstly, in detecting vessels undertaking illegal activities, and secondly, for safety at sea
reasons.333

Both are important especially during surface and/or aerial surveillance

exercises in ascertaining the validity of a vessel’s operations or when it is in distress and
in need of rescuing. This is because the condition requires the licensed vessel to display
standard identification marks which includes the radio call sign to be displayed in a
position that can be readily identified from air or sea, along with the registration number
of the vessel, and the vessel’s name to be printed in English, in large letters both at the
bow and stern of the vessel.334
The requirement for the vessels to display their registration number on the vessel means
that they (vessels) cannot avoid the FFA Regional Register requirement for vessels to be
in good standing. That is, by incorporating the FFA registration number as part of the
vessel identification requirement, this legitimises the vessel’s operation within PNA
waters.
(v)

Governance: The First Implementing Arrangement is governed by the Nauru

Agreement. The Nauru Agreement is a binding international agreement concluded
among PNA States. Therefore, by default, the PNA States are bound to apply the
MTCs as stipulated. However; as will be discussed further in a later section of this
chapter, the PNA States encountered a number of challenges when the arrangement was
adopted for implementation.
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3.4 The Second Implementing Arrangement
The discussions on the blueprints for the development of the Second Implementing
Arrangement commenced at the 9th Annual Meeting of the PNA held in April 1990.335
The discussions concluded a few months later at the 1st Ministerial meeting of the PNA
that was held on 19 September 1990, and the implementation to commence from 1
January 1991.336
The discussion on the Second Implementing Arrangement was instigated by the
proposal presented by Federated States of Micronesia at the 9th Annual Meeting of the
PNA.337

The Federated States of Micronesia’s proposal called for improved data

coverage including high seas areas, transhipments at sea and the possibility of DWFNs
taking greater responsibility for observer and related programme costs.338 These issues
reflect two conservation concerns.339

First, the concerns regarding the increasing

activities in the tuna fishery, particularly with respect to the growing number of purse
seine vessels.340 The concerns are clearly reflected in the statement of the Kiribati
delegation at the 1st Ministerial Meeting of the PNA in September 1990.341 The Kiribati
delegation considered the use of purse seine vessels as a detrimental form of fishing
with effects similar that of drift-netting and hence it “should be greatly restricted or
even banned from within its EEZ.”342
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Second, the concerns were over the reporting of catch information and transhipment
activities within EEZs or on the high seas which put a cloud of doubt over the validity
of the data provided.343 Reporting became an issue following the implementation of the
US Multilateral Treaty344 from mid June 1987 and a notable improvement in the level of
compliance with the MTCs under the First Implementing Arrangement.345

This

improvement is with respect to the reporting of catch by the US fleet as they adhered to
the terms and conditions of the US Multilateral Treaty.346

The improvement also

showed the gaps on the reporting of catch data by the other DWFNs.347
The projected levels of under-reported and non-reported catch for three fishing fleets
(Japan, Korea and Taiwan) as provided in Bergin were alarming.348 As indicated in
Bergin, approximately 15% of the Japanese catch was under-reported and 31% was not
reported at all.349 For the Korean fleet, it was reported that 28% of the catch was under
reported and 75% was not reported.350

With respect to the Taiwanese fleet,

approximately 75% of the fleets’ catch was under reported and 5% was not reported. 351
343
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These figures are relatively high and were also consistent with the information on miss
or under reporting of catch that was provided at the 11th Annual Meeting of the PNA in
1992.352 The options to address these high levels of unreported fishing included the
requirement to provide electronically the positions of the vessels, the requirement to
include high seas catch in the log-sheets and the ban of transhipment activities at sea.
Thus, it is not surprising that these options are reflected as additional MTCs under the
Second Implementing Arrangement.
The increasing level of transhipment activities within EEZs or in adjacent high seas
areas in the late 1980s also caught the attention and concern of the PNA group.353 The
concern was flagged for the first time at the 8th Annual Meeting of the PNA in 1989 and
was highlighted with vehemence in subsequent meetings.354 Combining the concerns
with the high levels of under and non-reporting of catch by the three Asian fleets as
indicated above, the PNA States needed to rectify the problem immediately. This is
because the catch data is an important component in the calculation of access fees and
therefore, the transhipment activities at sea potentially assist the vessel operators to
avoid or under report the catch from the EEZs. With low catch, the access fees remain
at a low level and this is not an ideal situation for the PNA States because they are
effectively being robbed or missing out on essential revenue for their economic
development. Therefore, by requiring vessels to tranship only in authorised ports, the
probability of under or non- reporting of catch is reduced.

3.4.1 Features of the Second Implementing Arrangement
The Second Implementing Arrangement comprised two components.

The first

component contained additional licensing terms and conditions to those provided under
the First Implementing Arrangement.

These additional conditions included the

prohibition of transhipment sea activities, a requirement to report the high seas catch,
and the requirement for an observer and for the vessel operator to bear all associated
costs.
352
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The second component of the Second Implementing Arrangement was the condition for
the vessel operators to install electronic positioning, monitoring, and data transfer
devices on the vessels. The main purpose of this condition was to facilitate the daily
and/or weekly submission of catch reports while the vessels are actively fishing instead
of waiting for the log-sheets to be submitted at end of a fishing trip. This requirement
(daily and weekly) enables the PNA States to monitor the activities of the vessels more
closely instead of waiting for the reports at the end of the trip or when the vessels exit
the EEZ. This requirement is fundamental as it enables the PNA States to fulfil their
monitoring and compliance duties as well as mitigating the threats of illegal fishing
activities.
Like the First Implementing Arrangement, the Second Implementing Arrangement is
also governed by the Nauru Agreement. Therefore, the PNA States are also bound by
the additional MTCs and are required to implement them through their national laws or
access agreements.
Additional Licensing Terms and Conditions
a.

Prohibition of Transhipment at Sea: This provision prohibits all licensed

vessels from transhipping their catch within the EEZ or at the high seas area. All
transhipment activities are to be undertaken at areas/ports designated by the licensing
country.
There are three key reasons for this provision.355 Firstly, at sea transhipment leads to an
increase in fishing effort and pressure on the fish stock.356 Secondly, transhipment at
sea is difficult to monitor and facilitates under or non-reporting of catch.357 Lastly, the
transhipment at designated areas facilitates the creation of economic benefits or
opportunities. These economic benefits include port fees and licensing fees for the
carriers, and employment opportunities for observers to oversee the transhipment
process.
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b.

High Seas Catch Reporting: This provision calls for the catch taken from

high seas areas to be included in the reports of vessels that are licensed by the PNA
States. This provision is an extension to the provision under the First Implementing
Arrangement which required licensed vessels to provide entry and exit, and weekly
catch and effort reports when undertaking fishing activities from the EEZs.
Taken as is, the requirement is a direct contravention of Article 87 of the LOSC.358
Article 87 of the LOSC stipulates that the high seas is open to all States and that there is
(a) freedom of navigation; (b) freedom of overflight; (c) freedom to lay submarine
cables and pipelines; (d) freedom to construct artificial islands; (e) freedom of fishing;
and (f) freedom of scientific research.359 Therefore, the PNA States do not have any
rights to require the fishing vessels to provide reports for the catch taken from high seas.
In addition, the PNA does not meet the requirements of Article 63.2 or Article 64 (of
the LOSC) as a regional fisheries management organisation (RFMO) with membership
that includes coastal and flag States.360 Thus, the PNA does not have the mandate to
establish terms and conditions that affect those vessels that are fishing on the high seas
areas or in areas beyond national jurisdiction.
However, because the requirement is specifically for vessels that are licensed by PNA
States, it is argued that there is no contravention of the LOSC provisions. This is
because the Article 62.1 of the LOSC states that “the coastal Stat shall promote the
objective of optimum utilisation of the living recourse in the exclusive economic zone
without prejudice to article 61.”361 Article 62.3 further states that “in giving access to
other States to its exclusive economic zone under this article, the coastal State shall take

358

Article 87 of the LOSC.

359

Article 87 of the LOSC.

360

Article 63.2 of the LOSC states that:
where the same stock or stocks of associated species occur both within the exclusive economic
zones and in an area beyond and adjacent to the zone, the coastal State and the States fishing for
such stocks in the adjacent area shall seek, either directly of through appropriate subregional or
regional organisations, to agree upon the measures necessary for the conservation of these stocks
in the adjacent area.
Article 64 of the LOSC states that:
the “coastal states and other states whose nationals fish in the region for the highly migratory
species listed in Annex 1 shall cooperate directly or through appropriate international
organisation with a view to ensuring conservation and promoting the objective of optimum
utilisation of such species throughout the region…”

361

Article 62.1 of the LOSC.

89

into account all relevant factors, inter alia, the significance of the living resources of the
area to the economy of the coastal State concern and its national interests.” 362 In
addition, Article 62.4 of the LOSC state that the nationals of other States shall comply
with the conservation measures and other terms and conditions that are established in
the laws and regulations of the coastal State.363 Therefore, as the requirement for the
inclusion of high seas catches in the reports is applied only to those vessels that are
licensed by a PNA country, it is argued that there is no contravention to Article 87 of
the LOSC. This is because the requirement does not apply to vessels that fish only in
the high seas and do not hold access licenses to any of the PNA States’ EEZs.
c.

Observers: This provision requires licensed vessels to allow observers

from the licensing country (PNA State) to be placed on board while they are fishing. In
addition, the provision requires the vessel operator(s) to meet the costs associated with
the placement of observers which includes the full travel costs from the licensing
country to vessel and return, salary and full insurance coverage.
A provision was made in the First Implementing Arrangement for authorised personnel
to board and inspect, and/or observe the activities of the licensed vessels.

The

requirement for the observers under the Second Implementing Arrangement is an
extension of the First Implementing Arrangement provision for authorised personnel.
However; whilst the provision under First Implementing Arrangement enabled the
authorised personnel to undertake the required tasks, there was nothing specific
requiring vessel operators to cover the associated costs.

Although there was a

requirement for vessel operators to “provide maintenance for authorised personnel”
which includes food, accommodation and medical care, these may potentially be
provided as in-kind contribution by the operators. The advantage of the provision for
observers under the Second Implementing Arrangement over the provision for
authorised personnel under the First Implementing Arrangement is the assurance that
the costs associated with the requirement would be met by the vessel operator.
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Electronic Position and Data Transfer Technology
Article II of the Second Implementing Arrangement requires the vessel operator(s),
fisheries associations and/or flag State governments to install and maintained in good
working order, appropriate electronic positioning, monitoring and data transfer device
on the vessel upon the request of the licensing country. The requirement was suggested
by Solomon Islands at the First Technical Sub-committee meeting of the PNA held in
April 1990, in Nauru.364 It is argued that the suggestion was motivated by technological
developments at the time and the use of satellites for communication.
The requirement is weak because it fails to include the requirement for the submission
or transfer of data that was captured by the device(s) to the licensing country. In
addition, the provision implies that the requirement is not compulsory and that its
implementation is dependent on the licensing country and that the PNA membership is
not expected to uniformly apply the condition.

3.5 Assessment of the First and Second Implementing
Arrangements
Although the MTCs prescribed under the two Arrangements were developed at the
regional level, they are only implementable at the national level by the PNA states.
Three options are available for the PNA states to implement the MTCs; by enacting
them into national legislation, as licensing conditions, or by incorporating them into the
bilateral access agreement with the DWFN. The most preferred and effective option is
to incorporate the MTCs into national laws. This is because the MTCs would be taken
as given if they are already in national laws365 and this negates the need to be negotiated
at bilateral access discussions. All three options for implementing the MTCs have been
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adopted by PNA States with varying degrees of success. 366 This will be elaborated
further below under section 3.6.
The contributions of the First and Second Implementing Arrangements to the three sets
of criteria are interlinked. For example, a licensing condition which requires the fishing
vessels to report the catch taken from the EEZs and the High Seas areas promotes the
asserting and protecting the sovereign rights of the PNA States. If the fishing vessels
adhere to this requirement, catch information for the EEZs will improved. Through
improved catch information and data, economic opportunities may be created in the
form of improved access revenue. In addition, the catch information will be used to
determine or track the status of the tuna stocks and the conservation and management
measures to be applied.

3.5.1 Asserting and Protecting Sovereign Rights of the PNA
Tuna is listed under Annex 1 of the LOSC as a highly migratory fish stock. 367 This
means that tuna moves from one EEZ or area to another, and also from an EEZ on to the
high seas from time to time. Unlike the properties on land where the boundaries are
marked with the use of fences, the boundaries between EEZs, or the EEZ and the high
seas, are invisible to the eye and guided by the use of ‘known’ 368 coordinates. This lack
of physical boundary allows vessels to move freely from one EEZ to another (or from
EEZ to the high seas), and without effective monitoring and control, may be subject to
misreporting or non-reporting of catch, as well as non-compliance with other licensing
terms and conditions. This issue may be magnified if the reporting requirements are
different between the States. For example, one Party may require a vessel to submit a
catch report on a weekly basis while its neighbour may require no reporting until the
vessel exits from the EEZ. A consequence of these differences is that they present the
366
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fishing vessels an opportunity to under report or not report their catch to the relevant
authorities. This opportunity is counterproductive for the PNA States.
The First and the Second Implementing Arrangements facilitated the application of
uniform licensing terms and conditions. As indicated in the above example, a key
advantage for having similar or uniform terms and conditions is the ease of monitoring,
control and surveillance of the fishing operations within the EEZs of the PNA States,
including the movements to and from the High Seas areas. This is imperative given that
the PNA States have contiguous EEZs. 369
All the conditions in the First and Second Implementing Arrangements support the
asserting and the protecting of the sovereign rights of the PNA States to their EEZs
criterion.

However, it is argued that the key contributing conditions include the

provisions for the requirement to report catch and the ban on transhipment.
Underpinning these conditions is the requirement for authorised personnel and
observers. That is, without the provisions for authorised personnel and observers, there
were no guarantees that the vessels would comply with the requirements to provide
catch reports and not to tranship their catch outside the designated areas. Thus, whilst
the PNA States incorporate the MTCs into their national laws and regulations, they may
be less effective if fishing vessels do not comply or if there is no monitoring, control
and surveillance framework in place.
Article I of the Nauru Agreement states that the “the Parties shall seek, without any
derogation of their respective sovereign rights, to coordinate and harmonise the
management of fisheries with regard to common stock with the Fisheries Zones, for the
benefit of their people.”370

In the context of the First and Second Implementing

Arrangements, and the assertion and protection of the sovereign rights criterion, Article
I of the Nauru Agreement provision may be interpreted or analysed from three
perspectives; the legal perspective, political perspective and strategic perspective. From
a legal perspective, it is argued that the Article I of the Nauru Agreement provision is to
369
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ensure the PNA States maintain their individual sovereign rights to their EEZs and that
irrespective of their affiliation with the PNA group, the national interests will always
prevail.
From a political perspective, it is argued that the provision is fundamental because of
the different national interests of the PNA States and that it provides an assurance that
even though the States may sign on to the regional decision, they still maintain their
independence and especially their sovereign rights. Combining the legal and political
perspectives, a strategic perspective is established. This strategic perspective facilitates
the adoption of a regional decision or position, as the PNA States collectively assert and
protect their sovereign rights. That is, by adopting a regional decision, the PNA States
were acknowledging their sovereign rights as a group. In doing so, a stronger message
is sent out to the fishing vessels, particularly the DWFNs, that they (PNA States) are
taking control of their tuna fisheries and will establish the rules of operations for their
EEZs.
As discussed in Chapter Two and earlier in this chapter, some of the PNA States were
reluctant to adopt the First Implementing Arrangement at first because of the potential
financial loss that may incur as a consequence. This was due to the fear that the
DWFNs bilateral partners may opt not to renew or conclude the access agreements.
However, despite the initial fears, the PNA States forged ahead and adopted the First
Implementing Arrangement. It is argued that this was a fundamental step taken by the
group because the States were effectively embracing the strategic importance of
adopting the First Implementing Arrangement as part of their asserting and protecting
the sovereign rights to their EEZs. The PNA States have also promoted the importance
of the group and their strengthening their positions to assert and protect their sovereign
rights.
Overall, it is argued that the First and Second Implementing Arrangements have
contributed positively towards the asserting and protecting the sovereign right criterion.
Whilst the PNA States are ultimately responsible for implementing the terms and
conditions provided under the two Implementing Arrangements, it is argued that their
adoption is testament to the long term commitments and goal of the PNA group to taken
control of the fisheries.

Thus, in order to take control, the PNA group need to

demonstrate and/or declare their rights to their EEZs by rules of operations. This is
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because the absence of or incompatible rules will not promote their combined goal to
maximise benefits for their people.

3.5.2 Creating Economic Opportunities
The principal focus of the First and Second Implementing Arrangements was to
establish the MTCs to ensure that the PNA States receive the appropriate benefits from
allowing foreign vessels to access their EEZs. As indicated above, by collectively
applying the MTCs for their EEZs, the PNA States effectively adopt a position of a
monopolist.371 As a monopolist, the PNA States have the ability to dictate the rules of
operations and set the fees for access. However; in order to receive and maintain the
anticipated benefits, the MTCs have to be implemented throughout the membership
without negotiation.
Of the MTCs under the First and Second Implementing Arrangement, there are three
requirements that have great potential for creating economic opportunities for the PNA
States, in addition to the revenue collected from the licenses to access the EEZs. The
three requirements include the reporting of the catch data requirement, the ban on
transhipment and a provision for observer coverage.
A ban on transhipment activities at sea presents the PNA States with a number of
economic opportunities, to capture greater economic benefits and to monitor closely the
fishing level and efforts within the EEZs of the PNA States.372 This is because under
the requirement, tuna catches have to be offloaded or transhipped at designated areas.
These designated areas are the ports of the PNA States. By requiring vessels to go into
port for the transhipment operations, additional fees are incurred, including the
purchasing and/or utilisation of local services.
Total revenue collected from the purse seine transhipment fees for 2010 was
approximately US$1.45 million.373 This revenue was collected from four key ports;
Majuro in Marshall Islands with approximately 33% of the revenue, Honiara in
371
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Solomon Islands with approximately 25%, Tarawa in Kiribati with 18% and Pohnpei in
Federated States of Micronesia with 24% of the revenue.374 McCoy estimated that the
gross revenue from purse seine transhipment activities from the four major ports have
ranged between US$7.84 million to US$12.65 million.375 Adding on the gross revenue
from licensing refrigerated fish carriers, the combined range of the gross revenue from
the purse seine transhipment is between US$9.7 million to US$15.9 million.376
The requirement for observers to be placed on vessels provides employment
opportunities for the nationals of PNA States. As of March 2012, approximately 650
observers were on the regional observer program.377 The observers receive training and
are placed on fishing vessels where appropriate. All costs associated with the observer
placement are met by the vessel operators in accordance of Article I (part 3) of the
Second Implementing Arrangement.378
The reporting of catch requirement also contributes towards the creating economic
opportunities criterion. The catch data of the fishing fleets from the EEZ area is one of
the key variables for the calculation of access fees. Thus, the lack of uniform reporting
requirements would favour the fishing vessels and may lead towards under or no
reporting of catch. Consequently, if catches are low, then the access fees may also be
low.
Overall, it is argued that the creation of economic opportunities under the First and
Second Implementing Arrangements is dependent on the asserting and protecting the
sovereign rights criterion, particularly from a strategic perspective. This is because if
the sovereign rights are not asserted, then the economic opportunities may be minimal.
This is because it is only by asserting and protecting the sovereign rights that the PNA
States and the First and Second Implementing Arrangements can create economic
opportunities and/or maximise the benefits derived from their tuna fishery. But in order
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to realise or maximise these economic opportunities and benefits, the fishing vessels
must comply with the rules of operation. The PNA States also need to ensure that there
is capacity to monitor, control and undertaken surveillance activities for their respective
EEZs.

3.5.3 Conservation and Management of the Tuna Stock
Aqorau and Lili pointed out that key area behind the formation of the PNA was the need
to establish the minimum terms and conditions for access to improve access fees
payments and improve catch and effort data.379 While the rationale and the key focus
for the establishment of the First and Second Implementing Arrangements may have
lean more towards the asserting the sovereign rights and the creation of economic
benefits criteria, it is argued that the requirements are also fundamental for the
conservation and management of the tuna stocks. By improving catch report and data,
the PNA States would be able to ascertain the status of the tuna stocks for example.
The First and Second Implementing Arrangements called for the maintenance and
submission of catch and effort data from the licensed vessels whenever they are
undertaking fishing activities in the EEZs of PNA States. The catch and effort data is
fundamental for assessments to determine the level of fish stock and the appropriate
management measures to ensure the resource is sustainable. Therefore the requirement
under the First and the Second Implementing Arrangements for the maintenance and
submission of catch and effort data is a major achievement not only for the PNA States
but for the conservation of the fish stocks. Further, without sound and/or credible data,
it may be difficult to develop appropriate management measures to ensure the
sustainability of the fish stocks.

Thus, the First and Second Implementing

Arrangements have contributed positively towards the conservation and management of
the tuna stock criterion.

3.6. Challenges for the First and Second Implementing
Arrangements
The adoption of the First and Second Implementing Arrangements posed a number of
challenges and risks for the PNA States. One of the key challenges faced by the PNA
States was the financial risk associated with the adoption and the implementation of the
379
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MTCs, particularly under the First Implementing Arrangement. This risk stems from
the potential dissolution or the non-conclusion of access agreements particularly if the
DWFNs resist the implementation of the MTCs.380 At the time the First Implementing
Arrangement was being adopted, the majority of the PNA States had recently acquired
their political independence.

In addition, there are considerable changes in the

international fisheries law and relations following the conclusion of the LOSC in
December 1982. These changes were highlighted in Chapter One, particularly the
dominance of the DWFNs and the position of the US on the extended jurisdiction of the
coastal States. These changes were fundamental for a group of small-island States
surrounded by a vast area of ocean and located within close proximity to the productive
fishing grounds of the WCPO region. This is because it provided new economic
opportunities and new responsibilities which are stipulated under Articles 61, 62, 63 and
64 of the LOSC.381
The likelihood of the MTCs being adopted or implemented would be lessened,
particularly if there are risks involved which would adversely impact on the
development aspirations and/or the revenue stream of the PNA States from the access
agreement. These risks are reflected in the discussions at the Annual Meetings of the
PNA particularly in the first ten years of the establishment of the Nauru Agreement.
Under the concept of a centralised licensing system382 that was introduced at the 1st
Special Meeting of the PNA in September 1982, the primary concern expressed by the
PNA States was the potential financial loss if vessels and DWFNs did not conclude
access agreements with the PNA States, as a signal of their opposition to the further
changes.383
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An example was provided in Chapter Two whereby the Federated States of Micronesia pointed out
that it lost approximately US$6 to 7.5 million due to discontinuation of bilateral agreements as they
implement the MTCs under the First Implementing Arrangement.
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United Nations, (1997), The Law of the Sea: Official text of the United Nations Conference on the
Law of the Sea of 10 December 1982.
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This concept will be discussed in more detail in Chapter Four.
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As discussed in Chapter One, DWFNs used to have easy and unhindered access to the area of sea up to
the edge of the territorial seas of the coastal States. With the introduction of the EEZ concept, the
DWFNs have to secure access first before they can undertake fishing operations in those areas that they
previously had free access to.
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The cautiousness is also reflected in the findings of Aqorau and Lili in their review of
the Nauru Agreement after the first decade of its establishment.384 Aqorau and Lili
argue that the PNA States were “generally not prepared to suffer short term losses, such
as terminating their access agreements in the interest of long term financial gains.”385
This is understandable considering the political changes that some of the States were
experiencing as they strived to establish and strengthen their independent status from
former colonial powers. This experience is summarised by de Deckker: “What is at
stake today within the Pacific Islands is no longer of a political nature; it is financial.”
386

That is, whilst the Island States had established their political independence, they

also found themselves in position of financial vulnerability. This financial vulnerability
puts a PNA State in a weaker position when negotiating with a prominent DWFN,
because they would not risk losing the revenue stream from that source.
Article I of the First Implementing Arrangement stipulates that the PNA States adopt
the FFA Regional Register. The DWFNs and their vessels are required to be in good
standing on the FFA Regional Register of vessels before they can be licensed by the
PNA States. Concerns over establishing the FFA Regional Register of vessels were
raised by some of the PNA States at the beginning, fearing that its imposition may
reduce the revenue sources from the foreign fishing fleets. 387 These fears were laid
aside and the FFA Regional Register was adopted following further dialogue both at the
PNA level and the FFA level.
The resistance by DWFNs in recognising or implementing the MTCs was anticipated.
In anticipation of this, the PNA States were advised to incorporate the MTCs/First
Implementing Arrangement into their respective national laws and regulations.388 By
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incorporating the MTCs into national laws, they (MTCs) would be adopted as given and
therefore remove the need to negotiate them at bilateral access agreement talks with
DWFNs. This is because the national laws have a stronger hold over the EEZs than the
MTCs that are agreed at the regional level by the PNA States. For example, a fleet may
not recognise the regionally agreed MTCs; however; if they are reflected in the national
laws of the PNA States, they would have no choice but to adhere with the national laws
as stated.
The underlying responsibility in implementing the MTCs rests with the PNA States at
the national level. Failure by the entire membership to implement the MTCs as agreed
sends a negative signal to the DWFNs that the group is not as strong as they anticipated
them to be. It may also display the group’s vulnerability and the diversity within. This
was evident in the earlier years when the DWFNs used the threat to discontinue
financial aid to avoid fully implementing the MTCs or to delay complying with the
rules of operation.389 Therefore, the absence of uniform MTCs works more in the
favour of the DWFNs and their fleets.
At the regional level, by setting and standardising the MTCs, the PNA States were
collectively asserting their sovereign rights. The irony of this is that the rules were not
immediately applied at the national level following their adoption at the regional
level.390 This is not surprising given the enormity of the task required at the national

See Forum Fisheries Agency, (1993), The Nauru Agreement Concerning Cooperation in the Management
of Fisheries Common Interest: Meeting of Parties 1982 - 1992 (Forum Fisheries Agency).
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level and the procedures they needed to undertake to incorporate the MTCs into their
national laws.
The initial non-uniformity in the application of the MTCs at the national level goes
against the objective of the PNA that is stipulated under Article I of the Nauru
Agreement.391 However, be that as it may, the objective of the PNA also includes the
phrase “without derogation of their sovereign rights.” Thus, although the PNA States
have adopted the MTCs at the regional level, there is no guarantee that they would do
the same at the national level. This is because there are wider implications for the PNA
States of adopting the MTCs at the national level compared to the regional level.
The incorporation of the MTCs into national laws of PNA States was not immediate.392
Two studies were undertaken on the implementation of the PNA instruments
immediately after the first decade of the PNA was reached in 1993. One study (Amoa
and Lodge) looked specifically at the implementation of the MTCs393 while the other
study provided an overall review of the Nauru Agreement (Aqorau and Lili). The two
studies found that the application of the MTCs under the First and the Second
Implementing Arrangement was inconsistent between the PNA States. 394 There were a
number of reasons for the inconsistencies; however; it is argued that the majority were
linked to the national priorities and interests of the individual members of the PNA.
Aqorau and Lili attributed the inconsistencies to the inability of the PNA States to apply
the MTCs to all DWFNs due to pressure and also to the lack of consultation amongst

Article I of the Nauru Agreement states that “the Parties shall see, without any derogation of their
respective sovereign rights, to coordinate and harmonise the management of fisheries with regard to
common stocks within the Fisheries Zones, for the benefit of their people.”
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the members concerning the tactics of their bilateral partners.395

In addition, the

capacity and the ability of the DWFNs to negotiate favourable terms from the
agreements were more advanced than the PNA States.
Despite their shared goal to maximise the economic benefits from the fishery, the PNA
States were at different levels of development and their development paths and
aspirations differed from one another. Hence, it is not surprising that those members
such as Kiribati and Tuvalu that derive a substantial portion of their national revenue
from access fees would not risk a termination of an access agreement by implementing
the MTCs.396 While the PNA States may cite their national interests as reasons for the
non-implementation of the MTCs, unfortunately this discrepancy has adversely
impacted on those countries who went ahead with the implementation of the MTCs and
consequently incurred financial losses as a result.397 This is one of the key reasons why
the MTCs are incorporated into the national laws.398

At the same time, national

interests may be the reason why some of the PNA States opt to have them negotiated
during the bilateral access agreement talks.399
Since the two studies were undertaken, significant improvements have been achieved
whereby the particulars of the First and the Second Implementing Arrangements have
been incorporated in the national laws. As depicted in Table 3.1, a number of fisheries
legislations were enacted or amended to incorporate the requirements of the First and
the Second Implementing Arrangements following the 1993 studies. A key area that
PNA States have all endorsed is the condition for the observer placement and coverage

395

Transform Aqorau and Pochon Lili, (1993), A Review of the Aims and Achievements of the Parties to
the Nauru Agreement Concerning Cooperation in the Management of Fisheries of Common Interest 1982
(Forum Fisheries Agency). See also Fred Amoa and Michael Lodge, (1993), The Implementation of the
Minimum Terms and Conditions of Access Through Legislation by Parties to the Nauru Agreement:
FFA Report 93/50 (Forum Fisheries Agency).
396

For example, approximately 40% of the government revenue for Kiribati is derived from access fees.
Source: Robert Gillett, (2009), Fisheries in the Economies of the Pacific Island Countries and Territories.
397

Federated States of Micronesia stated at the insert name of meeting meeting that it has incurred
financial losses as they implement the MTCs while others have scraped through without any difficulties.
Source: Forum Fisheries Agency, (1993), The Nauru Agreement Concerning Cooperation in the
Management of Fisheries of Common Interests: Meetings of Parties 1982 - 1992 Records of Proceedings
FFA Report 93/31 (Forum Fisheries Agency).
398

Fred Amoa and Michael Lodge, (1993), The Implementation of the Minimum Terms and Conditions
of Access Through Legislation by Parties to the Nauru Agreement: FFA Report 93/50 (Forum Fisheries
Agency).
399

Ibid.

102

of costs which are to be met by the bilateral partner. The improvement in implementing
the MTCs is due to the PNA States becoming more comfortable with the requirements,
as well as declaring their sovereignty and sovereign rights to the EEZs.
There are two possible outcomes resulting from non-application of all or some of the
MTCs at the national level. Firstly, at a national level, the likelihood of extending or
renewing an access agreement with favourable terms for the bilateral partner (DWFNs)
is increased as is the revenue stream and therefore; there are no adverse budgetary
implications. At the regional level, the implication is a loss for those States that have
incorporated all the MTCs into their national laws and process. As indicated above, one
PNA State, Federated States of Micronesia has reported to have incurred financial
losses because it incorporated the MTCs into their national legislation.
Secondly, if there is failure to adopt all MTCs, the PNA States would miss out from
receiving higher benefits from collectively. By working and implementing all the
MTCs, a position of monopolist is achieved and the PNA States operate as a bloc.
DWFNs and vessels then have no choice but to adopt the MTCs as part of the rules of
operations if they want to fish within the EEZs of the PNA.
There is still room for further improvement in the implementation of the MTCs,
particularly the reporting and compliance requirements. Compared to the first decade of
the Nauru Agreement, the reporting of catch has improved with the aid of technology.
For example, the Second Implementing Arrangement was introduced in response to the
continuing discrepancies in catch data and reporting, and the uncontrollable
transhipment activities at sea which subsequently contributed to the under or not
reporting of catch and effort data.
The PNA States have worked diligently to improve reporting and also minimise the
opportunity for DWFNs and fleets to under or not report catch and effort information.
An example of this improvement is the development or updating of national fisheries
legislation to incorporate the elements of the First and Second Implementing
Arrangements and this is demonstrated in Table 3.1.
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Table 3.1: National Legislation Adopted or Amended Post-1993400
PNA State
Federated
States
Micronesia
Kiribati

of

Marshall Island

Nauru

Palau

Papua
Guinea

Solomon
Islands

Tuvalu

New

National Legislation

Commentary

Marine Resource Act
2002401

All requirements of the First and Second Implementing
Arrangements are reflected in the Act.

Fisheries Act 2010402

General provisions for the imposition of licensing terms and
conditions as stipulated by the Act, and as determined by the
Director of Fisheries and published in the Gazette. Specific
provisions only for authorised personnel and observers.
All requirements of the First and Second Implementing
Arrangements are reflects in the Act.

Marshall
Islands
Management
of
Marine
Resources
(Amended 2011)403
Fisheries
Management
Act
1997404
Title 27 of the Palau
National
Code
(Amended 2003)405
RRPL No 6-36406
Fisheries
Management
Act
1998

Requires the inclusion of the minimum terms and conditions in the
access agreement. Specific provision for authorised personnel and
observers.
Specific provisions for licensing procedures, authorised personnel,
and observers. General provision for other conditions (section 16),
however it implies that these have to be negotiated or agreed by the
foreign party.
Specific provisions for licensing procedures, terms and conditions,
prohibition of transhipment at sea for foreign fishing vessels,
observers and reporting.

Management
Regulation 2000407
Fisheries Act 1998408

Focus on licensing procedures and reporting

2012
License
Conditions409
Marine Resource Act
2008410

All requirements of the First and Second Implementing
Arrangements are included.
All requirements of the First and Second Implementing
Arrangements are reflected in the Act.

Reference to application and issuance of licenses included in the
Act. Terms and conditions for licenses are to be approved by the
Minister. Specific provision for authorised officer. Fisheries
observers are also deemed as authorised officers.

400

Various national fisheries laws of the PNA States.

401

Federated States of Micronesia Marine Resource Act 2002, (2002).

402

Fisheries Act 2010: An Act for the Conservation, Management and Development of Kiribati Fisheries
and Control of Foreign Fishing and for Connected Purposes, (2010).
403

Republic of the Marshall Islands Management of Marine Resources Act (Title 51), (2011).

404

Fisheries Act 1997, (1997).

405

Title 27 Palau National Code

406

Republic of Palau Public Law No 6-36 (Amendments to Title 27 of Palau National Code), (2003)..

407

Management Regulation 2000 (2000).

408

Fisheries Act 1998, (1998).

409

License Conditions for Local Companies Chartering Foreign Purse Seine Vessels to operate in
Solomon Islands Waters (2012).
410

Marine Resource Act 2008, (2008).
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3.7 Conclusion
This chapter has argued that the First and Second Implementing Arrangements have
contributed positively in tilting the scale in the PNA’s favour. A major factor has been
the assertion of their sovereign rights.

In essence, the two instruments tested the

commitment of the PNA, particularly the cooperative approach that fostered the
establishment of the Nauru Agreement. At the regional level, the commitment was
observed through the adoption of the two instruments. However, at the national level,
implementation was lagging. The chapter argued that the lag was due to a number of
factors, with financial loss being the core as the majority of the PNA States adopted a
cautious approach in implementing the requirements of the First and Second
Implementing Arrangements.

This cautiousness waned as countries repealed

legislations that were developed prior to the adoption of the LOSC and the Nauru
Agreement, and incorporated the First and Second Implementing Arrangements in their
national laws.
The chapter pointed out that the PNA States encountered a number of challenges while
implementing the Arrangements. However; despite these, the instruments have played
an important and pivotal role in PNA’s overall goal to control the tuna stock that swim
through their EEZs. At the national level, a different story exists. A key challenge for
the PNA States was the financial risk association with the implementation of the MTCs.
This financial risk is the revenue loss if the DWFNs and their fleets opt to leave the
EEZ and move to another that does not impose the MTCs.
This chapter argued that the two instruments have contributed significantly towards the
overall objective of the Nauru Agreement, especially in terms of asserting and
protecting their sovereign rights.

The contribution of the measures towards the

conservation and management criterion is indirect and is dependent on the PNA States
in collecting the catch data and ensuring that the vessels that operate in their EEZs
submit the required information. This catch data information is fundamental for the
management of the WCPO/PNA tuna fishery.
The next chapter will examine the first PNA measure to be adopted in the second
decade of its operation, the Palau Arrangement for the Management of the Western
Pacific Purse Seine Fishery. As will be discussed, the measure leans more towards
economic management.
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Chapter Four: Palau Arrangement for
Management of the Western Pacific Purse Seine
Fishery (Vessel Number Limits)
4.1 Introduction
One of the many significant efforts of the PNA in addition to the setting the minimum
terms and conditions for access under the First and Second Implementing Arrangements
is the management of the purse seine fishery. The purse seine fishery started to expand
from 1983. This expansion gave rise to a number of fears such as the sustainability of
the fishery resource in the late 1980s and early 1990s when catches from the fishery
started to climb towards the 1 million metric tonne mark. At around the same period,
driftnet fishing was prominent in the Southern Pacific Albacore fishery which
subsequently led to the establishment of the Convention for the Prohibition of Fishing
with Long Driftnet Fishing in 1989.411 In addition, there were a number of fisheries in
other parts of the world that were starting to collapse at the time due to lack of
management measures.
The first major effort made by the PNA to address the expanding purse seine fishery
was the establishment of the Palau Arrangement for the Management of the Western
Pacific Purse Seine Fishery in 1992 (referred hereafter as Palau Arrangement Vessel
Number Limits).412 This chapter will analyse the Palau Arrangement against three
criteria: (a) asserting and protecting sovereign rights, (b) creation of economic
opportunities, and (c) conservation and management of the common fish stock. Before
the analysis is undertaken, it is necessary to explain the background to the Palau
Arrangement.
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The chapter will argue that the introduction of limits based on the number of
vessels/licenses for the purse seine fishery, contributed positively towards the
achievement of the objectives of the Nauru Agreement. In terms of tilting the scale, this
chapter argues that the contribution of the Palau Arrangement to limit the number of
licenses issued was a positive step towards the conservation and management of the
tuna fishery.
The discussions will focus on the period from 1992 to 30 November 2007 when the
Vessel Day Scheme commenced. The Vessel Day Scheme will be discussed in Chapter
Six.

4.2 The Palau Arrangement – Vessel Number Limits
The Palau Arrangement was established in 1992 by the PNA group under the auspices
of the Nauru Agreement. Initial discussions on the concept started at the 9th Annual
Meeting of the PNA that was held in Nauru in 1990.413

These discussions were

prompted by a number of factors which include the concern over an increase in the
number of purse seine vessels, their catch, and the anticipated adverse impact on the
market.414 After two years of discussions, the Palau Arrangement was signed by six
PNA States namely the Federated States of Micronesia, Papua New Guinea, Palau,
Marshall Islands, Nauru and Tuvalu, on 28 October 1992.415 The remaining two PNA
States, Solomon Islands and Kiribati, signed the Palau Arrangement on 8 March 1993
and 5 May 1993, respectively.416 The Palau Arrangement entered into force in 1995
following the receipt of the required number of ratification.417
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The Palau Arrangement was introduced at the time when the PNA States were just
starting to get a better understanding of the fishery and its many tentacles. Within the
first decade of the PNA’s existence, the PNA States had been involved with the
negotiation of the US Treaty Multilateral Agreement, the development and
implementation of the MTCs, and even the pursuance of multilateral arrangements with
the Japanese and Taiwanese fishing fleets.

In addition, access negotiations with

DWFNs were challenging as attempts to increase the rate of return for the fish were
thwarted, despite the increase in tuna catches and number of vessels seeking licenses.
The objective of the Palau Arrangement is not explicitly stated. 418 Rather, the objective
is woven into the Preamble of the Palau Arrangement and it is reflected through the
following statements:
Recognising that in order to ensure sustained conservation of living marine
resources both within and beyond the exclusive economic zone, fisheries
management regimes must effectively maintain the ecological relationship
between dependent and associated populations, prevent any decrease in the size
of harvested population below those necessary to ensure their stable recruitment,
and avoid adverse impacts upon the marine environment and further recognising
that in order to ensure conservation and promote optimum utilisation of the
living resources fishing must be carried out only on the basis of ecologically
sound practises, effectively monitored and enforced.419
Mindful of the dependence of countries of the South Pacific upon rational
development and utilisation of the living marine resources and the continued
abundance of these resources.420
There are two key themes emanating within the Preamble of the Palau Arrangement; the
economic management objective and the conservation objective.

The economic

management theme is reflected through the commitment of the Parties to the Palau
Arrangement to promote optimum utilisation of the living marine resources while the
conservation theme is reflected through their commitment to ensure the sustainability of
the living marine resources.421

The Palau Arrangement is largely an economic

management measure. This is because as more catch is taken by a large number of
418
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vessels, it will inevitably affect the profitability of the fishery due to an increase in
supply. Thus, with reduced profitability, vessels may become reluctant to pay high
access fees. This will be discussed further in the chapter.

4.2.1 Historical Background to the Palau Arrangement
The origins of the Palau Arrangement may be traced to the working paper that was
tabled by Papua New Guinea at the 1st Special Meeting of the PNA that was held in
Honiara, Solomon Islands in September 1982.422

The working paper titled Joint

Agreement for the Management of the Purse Seine Fishery in the Fishery Zones of the
Parties introduced the concept of establishing a centralised licensing system and a
regional management area.423 The regional management area and centralised licensing
system concept was proposed in response to an increase in purse seine fishing activity
in the Western Central Pacific and to alleviate the potential concerns that efforts in the
fishery may be expended in one zone only.424 Hence, the focus of the centralised
licensing concept was to facilitate the distribution of the returns from the purse seine
fishery the PNA States rather than having only one or two of the States dominating and
benefitting from it.425
The regional management area and centralised licensing system concept failed to
progress past the initial development stage. A key reason for this was the potential loss
of sovereignty in terms of licensing the vessels. In adopting the concept, the PNA
States would be forgoing their rights to decide their bilateral partners and the activities
to be undertaken within their fishery zones.426 For example, for the PNA States such as
422
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Kiribati and Tuvalu with a relatively large proportion of the government revenue
sourced from access agreements, it is argued that the adoption of the regional
management area and centralised licensing system concept would deprive them of an
opportunity to exercise their sovereign rights and negotiate their own bilateral partners.
Furthermore, they would be losing out on the potential financial assistance that is
attached to the bilateral access agreements.

Hence, attaining political support for

something that posed financial risk for the PNA States would be difficult particularly
when the financial assistance is fundamental for development.
The regional management area and centralised licensing system concept was resurrected
at the 9th Annual Meeting of the PNA in April 1990 when the FFA Secretariat was
tasked to investigate and develop it further as an option for managing the Western
Pacific purse seine fishery.427 There were a number of reasons for this direction. One
of the key reasons was to address the concerns of the PNA States with respect to the
expansion of western Pacific purse seine fishery and facilitate greater economic benefits
for the participating States of the PNA.428 In addition, the regional management area
and centralised licensing concept presented a number of merits and advantages for the
PNA group which included control of the number of vessels to be licensed, the
prescribed area for the operations, and setting of licensing fees. 429 By facilitating the
licensing of vessels through a central system, the opportunity for DWFNs to control the
level of fees payable for access would be minimal. This is because the opportunity for
the DWFNs to use financial assistance or grant as part of the access agreement package
in exchange for lower access fees would be removed. Further, the terms and conditions
for licensing would be taken as given and not be open for negotiation by the DWFNs
and their fleets.
In essence, the centralised licensing system would effectively take on the position of a
monopolist. As a monopolist, the PNA States would be setting the level of fees and the

427

Forum Fisheries Agency, (1993), The Nauru Agreement Concerning Cooperation in the Management
of Fisheries of Common Interests: Meetings of Parties 1982 - 1992 Records of Proceedings FFA Report
93/31 (Forum Fisheries Agency).
428

Ibid.

429

First Special Meeting of the PNA, September 1982. See Forum Fisheries Agency, (1993), The Nauru
Agreement Concerning Cooperation in the Management of Fisheries of Common Interests: Meetings of
Parties 1982 - 1992 Records of Proceedings FFA Report 93/31 (Forum Fisheries Agency).

110

terms and conditions for access to the purse seine fishery, including the areas of
operation.
Following the introduction of the regional management area and the centralised
licensing system concept in 1982, the WCPO purse seine fishery expanded in terms of
effort and catch. As discussed in Chapter Two, the growth in the purse seine fishery
took place in the PNA region. This is because the catch from the purse seine fishery for
the WCPO region is predominantly taken from the PNA EEZs as depicted by Figure
4.1.

Figure 4.1 shows that WCPO purse seine catch is sourced from across the

equatorial region, stretching from Papua New Guinea in the east to Kiribati in the west.
Skipjack tuna is predominantly found in the warmer waters such as the equatorial region
of the WCPO430 where the PNA States are located and this is clearly reflected in Figure
4.1. The skipjack catch is shown in blue, yellowfin in yellow and bigeye in red. The
symbols ‘-‘, ‘+’ and ‘o’ denote the environment conditions; La Nina (‘+’), El Nino (‘-‘)
and trransition period (‘o’). Whilst Figure 4.1 reflects the acticities for 2010 to 2012, it
is argued that the same concentration of the activities of the WCPO purse seine fishery,
is reflected in the earlier years when the fishery started to expand.

430

Food and Agriculture Organisation (FAO), Species Fact Sheet for Katsuwonus pelamis (Skipjack
Tuna), Available: http://www.fao.org/fishery/species/2494/en2013.
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Figure 4.1: Distribution of WCPO Skipjack, Yellowfin and Bigeye Purse Seine
Catch from 2010 to 2012 431

The concentration of the WCPO purse seine fishery catch in the PNA States’ EEZs is
further confirmed by Figure 4.2. As shown, a significant level of the WCPO purse
seine catch is sourced from the PNA States’ EEZs.

431

Extracted from Peter Williams and Peter Terawasi, (2013), "Overview of Tuna Fisheries in the
Western and Central Pacific Ocean, Including Economic Conditions - 2012," Ninth Regular Session of
the Scientific Committee of the WCPFC, 6 - 14 August 2013. Pohnpei, Federated States of Micronesia.
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Figure 4.2: WCPO Purse Seine Tuna Catch by Area 1997 – 2012432
WCPO Purse Seine Tuna Catch by Area 1997 - 2012
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There are three contributing factors which led to the development of the Palau
Arrangement. Firstly, the concerns over the number of purse seine vessels. The WCPO
purse seine fishery was pioneered by the US in the 1940s.433 Thirty years later, Japan
introduced its exploratory purse seine fishing expedition and later graduated to a
commercial level in the late 1960s.434 Korea and Taiwan followed the Japanese success
and imitated accordingly.435
Table 4.1 shows the increase in the number of purse seine vessels from the key DWFN
fleets that were operating in the FFA/PNA region between 1983 and 1991. Over the
space of seven years, the number of purse seine vessels operating in the region nearly
doubled from 94 to 179 purse seine vessels by 1991. The fleet with the highest number
of vessels was the US, followed by Japan. The two fleets lost some vessels between
1983 and 1989 but still continued to hold their position as the first and second highest
number of purse seine vessels operating the PNA region. The two fleets were stable in
terms of growth.
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The growth of the purse seine fishery was due mainly to the increase in the number of
vessels by the Taiwanese, Korean and Philippines (Filipino) fleets. As shown in Table
4.1, the number of vessels for the Taiwanese fleet increased from 3 vessels in 1983, to
25 by 1989.436 By1990 the number of vessels in the Taiwanese fleet had increased to
35.437 The Taiwanese fleet grew by more than tenfold within seven years.
The Korean fleet grew threefold from only 11 vessels in 1983 to 37 by 1991. With
respect to the Filipino fleet, Table 4.1 shows that there was no vessel on record for the
fleet in 1983. By 1989, there were 14 vessels under the Filipino fleet. Thus, the growth
in the purse seine fishery post 1983 was due mainly to Korea, Taiwan and the Filipino
fleets.
Table 4.1: Number of Purse Seine Vessels by Nationality, Operating in the
FFA/PNA Region from 1983 to 1991438
Fleet

1983

1989

1990

1991

US

41

36

43

43

Japan

41

36

38

38

Korea

11

30

37

37

Taiwan

3

25

35

35

Philippines

0

14

13

12

Domestic/Locally

0

4

4

7

94

145

170

179

Based (FFA)
Total

The second factor contributing to the development of the Palau Arrangement was the
concern over increasing catch levels. Between 1960 and 1970, the total catches from
the WCPO region increased by nearly threefold, from approximately 240,000 metric
tonnes in 1960 to 637,000 metric tonnes in 1970.439 Catches further increased to
approximately 840,000 metric tonnes in 1980 and again to 1.4 million metric tonnes in
1990 as depicted in Figure 4.3.440 Tuna catches (from the WCPO) continued to increase
436
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and from 2002 onwards, the 2 million metric tonne mark was exceeded. Since 2002,
tuna catches have been significantly high compared to the 1960 catch levels for the
purse seine fishery when it comprised approximately 2% (or 5000 metric tonne) of the
total catch from the WCPO region.441 Though there was an increase in catches by 1979
with the purse seine catch was approximately 11% of the overall total tuna catch from
the WCPO, the catch levels in the early years still paled in comparison. 442 In 1990, the
purse seine fishery tuna catch comprised 49% of the total catch from the WCPO region
and then increased further to 54% and 60% in 1991 and 1992, respectively. 443 As
further explained in this chapter, the increase in catch levels is strongly linked to the
first factor on expanding foreign fishing fleets.
Figure 4.3: Total Catch by Gear Type from WCPO Region: 1960 - 1991444
WCPO Tuna Catch by Gear Type: 1960 - 2008
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The third contributing factor for the development of the Palau Arrangement was the
uncertainty surrounding the status of the yellowfin species and concerns on the increase
in catch. Yellowfin tuna is a key target species for the longline fishery. In the purse
seine fishery, yellowfin tuna is sold for canning and fetches a lower price in comparison
441
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to that for the longline fishery. Hence, the increasing purse seine caught yellowfin is a
cause for concern particularly for those members with interests in the longline fishery.
For example, the average price for a purse seine caught yellowfin tuna in 2011 was
US$2,150/metric tonne compared to US$11,153/metric tonne and US$8,542/metric
tonne for longline caught yellowfin for the fresh market and frozen market,
respectively.445 Whilst the prices are for 2011, this is a normal pattern whereby purse
seine caught tuna is traditionally valued lower than longline caught tuna.
Scientific advice provided at the 11th Annual Meeting of the PNA in 1992 indicated that
it may be “too early to be sure whether yellowfin tuna stock can continue to support
present level of catch.”

446

This advice is not surprising because the scientists at the

time were working with limited data and the ongoing non-compliance of reporting of
catch by three of the main DWFN fleets operating in the fishery.447

This non-

compliance was addressed with a ban on transhipment activities at sea and the
requirement for vessels to include the catch from the high seas area in their log-sheets
including the provision under the Second Implementing Arrangement that was
discussed in Chapter Three.
The increase in purse seine catches was due largely to the increase in the number of
vessels. The expansion in catches started following the entry of the Japanese fleet to the
fishery in the 1970s.448 Thus, matching the trend on the catch levels in Figure 4.3 and
the trend on the number of vessels in Table 4.1, there is a positive correlation between
the two. Under this scenario, it is argued that the decision of the PNA States to cap the
number of vessels operating in the fishery was inevitable. The risks for the PNA States
were too great particularly with an element of uncertainty on the limited or reliability of
catch data available.449 This lack of data was further complicated by the different
445
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operational patterns of the DWFNs fleets. For example, the Korean purse seine fleet
were observed to set mainly on large yellowfin tuna (instead of skipjack) and this is
detrimental for the sustainability of the stock because the yellowfin species spawn in
surface waters at least three months of the year.450

Thus, while the Second

Implementing Arrangement had been adopted to address data coverage and availability
amongst other things, more stringent action was required to safeguard the sustainability
and economic viability of tuna stocks.451
The expansion of the purse seine fishery poses economic and conservation implications
for the PNA States, particularly if no interventions are taken to manage it. 452 The
economic implication is the effect on the market price for tuna, the profitability of the
fishery and subsequently the access fees for the PNA States from bilateral
agreements.453 This implication works against the objective of the Nauru Agreement
which is to maximise benefits from the fishery. As pointed out by Wright, the FFA
(including PNA) States recognised that excess production of purse seine products “will
financially disadvantage them in future access arrangements and for this reason it is
necessary to consider the implementation of economically based management measures
in the purse seine fishery.”454

was only reporting 65-70% of its catch, while Taiwan and Korean were reporting only 28% and 29%
respectively.449 Furthermore, preliminary estimates of newly available data indicated that Taiwan was
under reporting its catch by 60-80% and non-reporting in the region of 5-10%. The Korean fleet were the
worst with 18-30% under reporting and approximately 60-65% non-reporting of catch.449 Therefore,
scientists were unable to provide advice with certainty that the yellowfin stock could continue to support
the level of catch at the time. Discrepancies in catch reports were highlighted at the first PNA Ministerial
meeting in September 1990 with a suggestion that the concerns for the yellowfin tuna need to be seriously
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The conservation implication also works against the objective of Nauru Agreement to
maximise the benefits from the fishery. For example, an increase in effort may over a
period of time lead to low catch levels especially the fishery if left unmanaged.455 With
low catches, the profitability of the fishery will be adversely affected which would
subsequently have an adverse flow-on effect for the access fee payments, because the
vessels would not be in a strong financial position to pay higher fees.456 A further
implication is the potential negative impact on food security for the PNA States because
tuna fish is a key food for their people.457 As effort level increases, catches will
increase and if left unmanaged, the sustainability of the resource is threatened.

4.2.2 The Development of the Palau Arrangement
As stated above, the Palau Arrangement was modelled on the regional management area
and the centralised licensing system concept, with initial discussions on the
development of the instrument commencing at the 9th Annual Meeting of the PNA that
was held in Nauru from 19 – 21 April 1990.458 Unlike the previous meetings of the
PNA, the discussions at the 9th Annual Meeting were more focussed.459 This is because
the primary focus of the PNA States throughout the first decade of the establishment of
the Nauru Agreement was to secure greater economic benefits from the fishery with
particular attention on increasing access fees.

A common item discussed at the

meetings was the sharing of experience from the negotiation of access agreements with
DWFNs.460 The meetings also provided a platform for the PNA States to identify ways
455
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to maximise the benefits from the tuna fishery. However, as the dynamics of fishery
started to unfold, such as the increase in effort and catch, it is argued that the PNA
States recognised the need to establish strategies beyond MTCs, if they were to achieve
the objective of the Nauru Agreement.
Two fundamental issues were discussed at the 9th Annual Meeting of the PNA in
1990.461 The first issue was the need to improve the provision of catch data by the
DWFNs. The second was the need to manage the western Pacific purse seine fishery
and ensure sustainability of the fishery. The first issue relates to the under or nonreporting of catch despite the requirement under the First Implementing Arrangement to
provide catch data information to licensing country. As indicated in Chapter Three, the
scientific advice provided by the SPC indicated that Japan was only reporting 65-70%
of its catch, while Taiwan and Korean reporting only 28% and 29% respectively.462
Furthermore, preliminary estimates of newly available data indicated that Taiwan was
under reporting its catch by 60-80% and non-reporting in the region of 5-10%.463 The
Korean fleet were worst with 18-30% under reporting and approximately 60-65% nonreporting of catch.464 This is the second issue in which the PNA States needed to
address.
There are two implications for under or non-reporting of catch. Firstly, the PNA States
would be robbed of the revenue due for them for the catch that was not reported.
Secondly, the limited catch information potentially undermines the status of stock
assessment and the management of the fishery resource. This is because the data
coverage would not be sufficient to ascertain the true status of the fishery resource and
ensure the appropriate management measures are applied to maintain the sustainability
of the fishery. Given the importance of the tuna fishery for the livelihood and food
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security of the people of the PNA States, maintaining the status quo was not an option
and hence the need to manage the fishery.465
A working paper was prepared and presented by the FFA Secretariat highlighting the
rationale for establishing a management scheme for the western Pacific purse seine
fishery.466 Two options were considered.467 The first option involved the introduction
of an output control measure by setting a quota or a total allowable catch (TAC) for the
fishery. The second option involved the use of an input control measure by setting a
limit on fishing effort.468 The PNA group unanimously agreed to adopt the input
control measure.469
There were a number of reasons for the adoption of the input control option. One of the
key reasons was the implications of adopting a quota or TAC under output control. If
the output control was adopted, a TAC would need to be set, and given the quality of
the catch data at the time, this option would not be an effective management measure.470
There are two key advantages in adopting the input control option.471 Firstly, the PNA
group would avoid the inclusion of the DWFN in the discussions to manage the fishery.
The PNA States have the sovereign rights to control the number of vessels to be
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licensed in their EEZs. Nonetheless the PNA States are also subject to the requirements
under Article 63.2 and 64 of the LOSC on the need to cooperate with other States that
target shared, straddling and high migratory fish stocks. For example, Article 63.2 of
the LOSC calls for cooperation between coastal and fishing states to agree upon the
measures for the conservation of the fish stock.472 In addition, Article 64 of the LOSC
calls for the cooperation of all States (the fishing States and the coastal States) to
determine management measures for the fish stocks.473 These two LOSC provisions
require the participation of the DWFNs in the discussions to identify management
measures to ensure sustainability of the resource. Thus, if the DWFNs were to become
involved in the discussion, this would be a contravention of the regional position that
had been adopted since the negotiation of the FFA Convention in the mid-1970s.474 In
addition, because the PNA was still building its confidence and asserting its control of
the fishery, the inclusion of the DWFN in the discussions would potentially cripple its
efforts in establishing management measures that were commensurate with the
members’ circumstances.
At the various meetings of the PNA throughout the first decade of its establishment, a
certain degree of vulnerability was observed.475 This vulnerability is reflected in the
statements of the PNA States made at the meetings concerning the difficulties they
faced during their bilateral access negotiations including compliance of the DWFNs in
implementing the MTCs under the First Implementing Arrangement throughout the
1980s.476 At the time the discussions on the management of purse seine fishery were
underway, there was no Article 64-type organisation in place to facilitate the discussion
472
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on identifying the appropriate management measure(s) for the WCPO purse seine
fishery.477 It is argued that this was a complication that the PNA was not in a position
to entertain. The concerns of the group required urgent attention and this would not be
possible if the DWFNs were involved. There were a number of diverse interests
involved and the process would be time consuming.
The second advantage in adopting the input control option is that it would be simpler
and less costly to monitor compared to monitoring the catch under the output control
option.478 As indicated earlier, there were issues concerning the under or non-reporting
of catch data by some of the DWFNs. Until those issues were resolved, the output
control measure would not be an appropriate measure and could even exacerbate the
problem further.

Although the requirements under the Second Implementing

Arrangement for high seas catch data to be included in the catch reports/log-sheets and
the ban on transhipment at sea may help with the monitoring of catch data, these would
not be sufficient to justify the adoption of the output control479 option because of the
potential ongoing non-compliance by DWFNs. There was poor compliance with the
First Implementing Arrangement and therefore the problem would continue.480
Fundamental to the success of any PNA measures that were to be implemented at the
national level, was strong political will and support. The failure to adopt the regional
management area concept demonstrated the reluctance of the PNA States to commit to
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(2012), "Are Input Controls Required In Individual Transferable Quota Fisheries To Address Ecosystem
Based Fisheries Management Objectives?," Marine Policy 36.2012. p125.
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such a system given the various risks associated with it. A Ministerial meeting was
convened to gain the necessary political support required to facilitate the adoption of
appropriate regional measures to address common concerns and issues of the PNA. The
inaugural PNA Ministerial meeting was convened in Palau, September 1990.481 This
meeting was held at the request of 9th Annual Meeting of the Parties and was driven by
the need to obtain a political mandate and endorsement for the regional initiatives that
were developing.482

The speed at which the meeting was organised was a clear

indication of the urgency to address the problems at hand. The high level of political
support for the PNA, the endorsement of efforts and strategic thinking of the States to
maximise the benefits from the tuna fishery are reflected in the following country
statements from the 1st Ministerial Meeting of the PNA:
“Individually however, each country cannot fully realise the potential for
economic gains. But collectively, we can maximise the benefits ... the
unacceptable low rate of return, together with our concern over the ability of the
tuna resources to sustain continued expansion of the purse seine fleet ... calls for
a thorough re-examination.”483
“We in the Nauru Group share more than the equatorial EEZ. We are virtually
dependent on the sea and its produce and we ... are only too aware of the
inevitable results if we are not vigilant in protecting our fish stocks.”484
“The Parties … should not only look at means whereby we can extract a fair
economic return from distant water fishing nations; we should not overlook the
fact that we cannot forever continue dealing with those nations. We should
divert our attention to see how, on the other side of the coin, we can take over
from those foreign fleets the harvesting of our fish stocks.”485

481
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Palau Country Statement for the 1st Ministerial Meeting of the PNA. Source: Record of proceedings
for the First Ministerial Meeting of the Parties the Nauru Agreement, Koror, Palau, September 1990, in
Forum Fisheries Agency (1993), The Nauru Agreement Concerning Cooperation in the Management of
Fisheries Common Interest: Meeting of Parties 1982 – 1992 (Forum Fisheries Agency).
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Fisheries Common Interest: Meeting of Parties 1982 – 1992 (Forum Fisheries Agency).
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An interim Palau Arrangement for the management of the western Pacific purse seine
fishery was adopted by the PNA at their 10th Annual Meeting, held in Wellington, New
Zealand in April 1991.486

This was developed based on the discussions and the

decisions of the PNA States from their 9th Annual Meeting and 1st Ministerial PNA
Meeting.
Two fundamental aspects were built into the Palau Arrangement. The first aspect was
the preference to which the licenses were to be issued. Licenses were to be issued on
‘first-come-first-served basis’ and the vessel’s compliance with the MTCs under First
and Second Implementing Arrangements.487 Licenses issued based on the vessels or the
fleets’ level of compliance with the MTCs under the First and Second Implementation
Arrangements, and in particular, the requirements on the provision of catch data that
include those catches from high seas areas and nil transhipment at sea. 488 Any vessels
that fail to meet the MTCs were given lowest priority when renewing licenses. 489 In
addition, any repeated offenders490 were denied a license.491 The implication of this
denial is the subsequent reduction in the vessel/license allocation for the fleet of which
that vessel is affiliated with.492
In order to control the number of vessels being licensed and ensure the limit is not
breached, the Parties to the Palau Arrangement agreed to use the licensing list of the
486

Record of proceedings for the Tenth Annual Meeting of the Parties to the Nauru Agreement,
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Cooperation in the Management of Fisheries Common Interest: Meeting of Parties 1982 – 1992 (Forum
Fisheries Agency).
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Federated States of Micronesia as a guide.493 The Federated States of Micronesia’s
licensing list was used because its annual registration and licensing period is based on a
calendar year.494 As the same vessels and fleets operate throughout the PNA region, the
Federated States of Micronesia’s licensing list was an ideal check-list to monitor the
number of licenses issued by the individual PNA States and to ensure the vessel limits
are adhered to.495 The use of the checklist works as a guarantor and eliminates the
situation whereby the fleets increase their numbers. It also designates them appropriate
EEZs to operate in. That is, while it may be possible for the DWFN fleets to designate
vessels to specific EEZs, it would be impractical to do this because the fish move from
one area to another and hence the vessels may require access to at least two PNA EEZs
or adjacent areas. The alternative is to fish illegally in one EEZ and hold a license for
only one of the PNA States.
Initially, the FFA Secretariat was tasked as the clearing house or check-list for the
vessel limits.496 As the clearing house, the FFA Secretariat have responsibility over the
receipt of the licensing lists and responding to requests, maintaining license listings,
reporting breaches of regulations by vessels and researching means to improve
communications between the members of PNA. For this to work, the PNA States
agreed to provide the details of the current licenses to the FFA Secretariat and to issue
new licenses only after clearance had been provided by the clearing house. To facilitate
this, a ‘Minute of Agreement’ was signed by the PNA States agreeing to exchange
information and data on the fishing fleets (and vessels) operating in their respective
EEZs.497

However; despite this agreement, the flow of information was not
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forthcoming as anticipated and was due mainly to the lack of national capacity to
facilitate this process was responsible for this.498 Thus, an alternative for the FFA
Secretariat was identified. This alternative was the licensing list for the Federated
States of Micronesia.
Secondly, the allocation of licenses was also built into the Palau Arrangement as Annex
1. An initial vessel allocation was developed at the 9th Annual Meeting of the PNA in
1990 and this is depicted in Table 4.2. As shown on Table 4.2, the number of vessels
proposed for allocation comprised of 146 for single purse seiners and 8 for group
seiners.499 The allocation was based on a number of factors. These factors included the
Japanese’s efforts to control its fleet numbers, the poor record of the Korean and
Tawainese fleets in meeting the MTCs of access particularly the catch returns, the
obligations under the US Treaty, provision for the vessels of member countries
(domestic/locally based fleets), the scope for possible multilateral agreement with the
EU (depicted as ‘Other’ under Table 4.2); and a special provision for those PNA States
that do not have significant purse seine activities in their EEZs (depicted as ‘Foreign
Special’ under Table 4.2).500
Apart from the ‘Foreign Special’ and ‘Other’ categories vessel allocation was based on
the information available at the time. Hence, it is not surprising that the allocation for
single purse seine vessels increased from 154501 to 157

502

by September 1990 (see

Table 4.2). The increase was due mainly to the increase in the Taiwanese and Korean
fleets.
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Table 4.2: Vessel Number Allocation at Ninth Annual Meeting (April 1990) and
First Ministerial Meeting (September 1990)503
Type of License/Vessel
Multilateral Access (US)
US Treaty
Bilateral Access
(a) FFA Members Domestic
Solomon Islands
Papua New Guinea
(b) FFA Member
–
Australia
(c) Foreign
Japan
Taiwan
South Korea
Philippines
Others
Foreign Special*
Total

Agreed at April 1990
Single
Group
40 (+10)

2
1
6

32
21 (+4)
23 (+4)
6
5
10
146 (+18)

Agreed at September 1990
Single
Group
40 (+10)

2
6

4 (+3)
2

8 (+3)

32
30 (+4)
32 (+5)
6
10
151 (+19)

4 (+3)
2

6 (+3)

* Note: Foreign Special is not included in the calculation. It is a provision for those countries with little purse
activity within their zones. The bracketed numbers are additional vessels that may be licensed.

The vessel allocation continued to be amended following the 1st Ministerial Meeting of
the PNA until November 1994 when the PNA Ministers endorsed the vessel cap to be at
205.504 It is argued that this endorsement was fundamental in facilitating Papua New
Guinea’s ratification note.
As shown in Table 4.3, the allocation agreed at the 1992 and 1993 Annual Meetings
were similar to the initial allocation proposed in 1990 as depicted under Table 4.2. For
example, there were more provisions for additional vessels (in brackets) under the 1990,
1992 and 1993 allocations compared to 1994 information. This bracketed allocation is
a source of confusion and potentially chaotic when it is implemented. This is because
the vessels allocation would require closer monitoring and readily available
information. The allocation approved for 1994 was more straightforward because there
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Special (Ministerial Level) Meeting of the Parties to the Nauru Agreement, Honiara, Solomon Islands.
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was only one limit provided. In addition, the categories reflected the main players in
the purse seine fishery at the time.
Other notable changes in the vessel allocation included the removal of the non-PNA
FFA category, in particular the allocation for Australia. This was due mainly to the
departure of those vessels from the fishery. At first glance, it would appear that the
removal of the category was to lock out the non-PNA FFA members from participating
in the fishery; however; this was not the case. Instead, the removal of a specific
category for the non-PNA FFA members and merging the allocation under one category
(domestic/locally based vessels) is a logical and rational decision because it simplified
the allocation process for all domestic/locally based vessels. In addition, the deletion
removes potential rifts within the FFA membership especially if the category for nonPNA FFA members is filled up and provisions have to be made for them.
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Table 4.3: Agreed Vessel/License Allocation from April 1992 to April 1994505
Apr-92
Single

Jul-92

Group

Single

May-93
Group

Single

Apr-94
Group

Single

Group

Total

Target, April 1997

Categories
1

Multilateral Access
US Treaty

2

40 (10)

40 (10) (5)

40 (10) (5)

55

55

55

Bilateral
** Provision for non-PNA FFA removed

(a) FFA Members
Australia

6

6

(b) Foreign
Japan

3

32

4 (3)

32

4 (3)

32

4 (3)

32

39

35

Taiwan

30 (12)

2

30 (12)

2

30 (12)

2

44

44

40

South Korea

32 (5)

32 (5)

32 (5)

32

32

29

Philippines

6 (5)

6 (5)

6

11

11

10

Indonesia

3

3

Other

5

Sub total
Domestic/Locally
Based
All Parties
Federated States of
Micronesia

114 (22)

** Allocation for Indonesia removed
** Allocation Removed

6 (3)

10

109 (22)

6 (3)

10

100 (17)

174

7

181

169

24

23

1

24

36

197

8

205

205

4

Solomon Islands

3

Russian (local based)

6

Total (1 + 2 + 3)

7

164 (22)

6 (6)

159 (32) (5)

6 (3)

164 (27) (5)

6 (3)

Note: Numbers in brackets are additional vessels that can be licensed at a 20% premium. That is, the additional vessels may be licensed but they are to be charged at least 20% more.
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The data was extracted from the records of proceedings for the meetings. Source: Forum Fisheries Agency, (1993), The Nauru Agreement Concerning Cooperation
in the Management of Fisheries Common Interest: Meeting of Parties 1982 - 1992 (Forum Fisheries Agency).
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The final allocation of licenses under Annex 1 was approved by the PNA Ministers at
another special meeting that was held in November 1994 and this is depicted in Table
4.4.506 As shown in Table 4.4, the maximum number of vessels to be licensed was
finally capped at 205. In addition, the list was a lot tidier because the additional
allocations provided for in brackets are removed, and was also more focussed compared
to the previous lists from earlier meetings. Also reflected in Table 4.4 were the planned
reduction of the vessels/licenses under the bilateral category and the subsequent
increases for the domestic/locally based category. This planned reduction is linked to
the PNA States’ aspiration for domestic development and the Federated States of
Micronesia Arrangement for Regional Access that will be discussed in Chapter Five.
Table 4.4: Endorsed Vessel Allocation (Annex 1) 1994507
Agreed Allocation Endorsed November 1994508
Target,
Single

Group

Total

Reduction

Increase

Categories
1

55

55

50

Bilateral
Japan

32

Taiwan
South Korea
Philippines
Sub total
3

1997

Multilateral Access
US Treaty

2

April

7

39

-4

35

44

44

-4

40

32

32

-3

29

11

11

-1

10

-12

114

119

7

126

23

1

24

197

8

205

Domestic/Locally Based
All Parties
TOTAL

-12

+12

36

+12

205

4.2.3 Key Aspects of the Palau Arrangement
The key aspects of the Palau Arrangement are reflected under Article 5 which stipulated
the conditions for allocating the licenses, Article 6 which provided the criteria or the
priority for issuance of licenses and Annex 1 which provided the allocation of agreed
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purse seine license numbers. Annex 1 is the main thrust of the Arrangement and the
centre of the discussions and the challenges for the Parties as they made compromises
and allowances to maintain the group’s solidarity. Annex 1 comprised the allocation of
licenses for the fleets operating in western Pacific purse seine fishery, in particular the
PNA States’ EEZ.
Area of Application and Scope of the Arrangement
The Palau Arrangement applies to the EEZs of the Parties to the Palau Arrangement,
and includes the high seas areas in the Western Pacific within which purse seine vessels
operate.509 In accordance with Article 2, the Palau Arrangement applies to all species of
tuna and tuna-like species (including billfish and other incidental by-catch (also referred
to as tuna)) taken by purse seine vessels wherever they may occur in the purse seine
management area.510
The area of application for the Palau Arrangement is referred to as the purse seine
management area and is defined under Article 1.511 Similar to the regional management
area, the area of application under the Palau Arrangement includes some high seas
area.512 The LOSC provisions under Article 87513 and Article 89514 stipulate that the
high seas area is free for all. Under the Palau Arrangement the inclusion of part of the
high seas as part of the management area is a contravention of LOSC. However;
because the control factor under the Palau Arrangement is the licenses to access the
PNA EEZs, the inclusion of the high seas as part of the management area does not
breach the LOSC provisions. By controlling the licenses, and because their EEZs are
contiguous, the PNA States inadvertently control the access to the high seas areas
pockets located within the PNA region.
509

Article 1 of the Palau Arrangement. Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery (1992).
510

Article 2 of the Palau Arrangement.
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Article 1 of the Palau Arrangement.

The Purse Seine Fisheries Management Area is defined as the “exclusive economic zones or fisheries
zones of the Parties hereto including adjacent high seas areas in the Western Pacific within which purse
seine vessels operate.” Article 1.1(a) of the Palau Arrangement.
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Article 87 of the LOSC states that “the high seas are open to all States…” See United Nations, (1997),
The Law of the Sea: Official text of the United Nations Conference on the Law of the Sea of 10
December 1982.
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Management Meetings and Administration of the Arrangement
Article 3 of the Palau Arrangement stipulates that the Parties will meet once a year to
review the current status of tuna stocks and to establish necessary measures for their
management and conservation.515

The Management Meetings are to consider all

available information including scientific data relating to catch and operations of purse
seine fishing vessels within the area,516 as well as the economic and socio-economic
information relating to the impact of the fishery. The meetings may also cover the
regulation of fishing effort by purse seine vessels which have good standing on the
regional register, allocation of licenses indicated in Annex 1 of the Arrangement,
establishing closed areas and seasons, and any other management measures deemed
necessary.
The Management Meetings are also required to establish and implement a system of
observation and inspection consistent with regionally agreed initiatives, monitor the
implementation of the First and Second Implementation Arrangements in Annex 2, the
development of surveillance and enforcement procedures consistent with regionally
agreed initiatives, and the administrative and budgetary matters of the Palau
Arrangement.517

Any matter that may require specific analysis and discussion is

referred to the special working group.518 This special working group is designated by
the Management Meeting as per Article 7, with the purpose of examining the issues
arising out of the implementation of the Palau Arrangement.519 The membership for the
special working group is open to all Parties, who select their representative(s). If
external expertise is required, the costs associated with the expert’s participation will be
met by the Parties to the Palau Arrangement in accordance with Article 7.3.520 The
recommendations of the special working group are to be submitted in writing to the

515

Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery (1992).
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Management Meetings and are non-binding in accordance with Article 7.4 of the Palau
Arrangement.521
The administration requirements of the Palau Arrangement are undertaken by the FFA
Secretariat. As the Administrator of the Arrangement, the FFA Secretariat provides the
secretariat services and arrangements for the Management Meetings. 522 In addition, the
Administrator assists the Parties in implementing and coordinating the provisions of the
Palau Arrangement,523 coordinating the licensing mechanism and evaluating the level of
compliance of the vessels in providing catch data and the reports received from the
Parties concerning the compliance of the vessels with the national laws and reporting
requirements. These activities are essential in determining the continuation of the
vessels’ fishing operations in the in the fishery.
Allocation of Vessels/Licenses and Annex 1
The provisions for the allocation of licenses are stipulated under Articles 5 and 6 of the
Palau Arrangement. Article 5.1 sets out the priority in which the licenses are to be
allocated to vessels (and fleets).524 Domestic vessels have first priority for the licenses,
followed by the domestic vessels that hold bilateral arrangements or are based in one of
the Parties to the Arrangement, then locally-based foreign fishing vessels, and lastly
foreign fishing vessels with established access arrangements over previous years and
with a good record of compliance with the MTCs and national laws.
Article 6 sets out the criteria and conditions for allocating licenses. 525 The article
(Article 6) is linked to the Annex 1, which sets out the allocation of vessels and licenses
for each of the categories/fleets. In particular, Article 6.1 stipulates that the Parties do
not issue licenses in excess of the agreed allocation provided under Annex 1 for each of
the fleets.526 As will be discussed below, this provision became contentious for the
PNA group when the Parties to the Palau Arrangement encountered a number of
difficulties during its implementation.
521

Article 7.4 of the Palau Arrangement.

522

Article 3.4 of the Palau Arrangement.
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The Palau Arrangement initially provided an allocation for additional licenses for the
fleets. If the additional licenses are issued, they are to be charged at least 20% more
than the licenses fees charged. This provision was taken out when the Parties agreed to
set the limits for the categories and employ a 10% reduction of licenses on the bilateral
fleets and shifting this number to the domestic/locally based category at the November
1994 special meeting of the PNA.527 The limit on the number of licenses is to be
reviewed annually by the Management Meeting. Any additional licenses sought must
be approved by all the Parties; however; the practice was not encouraged because the
Parties’ aim was to reduce the number of additional licenses not increase them. This
proviso is stated in the last sentence of Article 6.3 of the Arrangement:
The agreed limits on the number of license that may be issued will be reviewed
by the Management Meeting. The Parties agree that any alteration to the above
maximum allocations, including the allocation of additional licenses, must be
approved by all the Parties. It is further understood that the Parties will aim to
reduce the number of additional licenses available.528
Linkages with Other PNA Instruments
As indicated above, the Palau Arrangement is linked to two other PNA instruments: the
MTCs under First and Second Implementing Arrangements (discussed in Chapter
Three) and the Federated States of Micronesia Arrangement for regional access (to be
discussed in Chapter Five). These linkages are reflected under Article 3.2(d), Article
5.1 and Article 6.4 of the Palau Arrangement.529

Article 3.2(d) requires the

Management Meeting to take into account the First and Second Implementing
Arrangements when considering management measures for the purse seine fishery.530
The links are strategic and are reflected under Article 5 of the Palau Arrangement. 531
By connecting the allocation of licenses to compliance with the minimum terms and
527
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Article 5 of the Palau Arrangement states:
Provided vessels have good standing on the Regional Register, Parties to this Arrangement
undertake to allocate licenses in the following order of priority –
(a) Domestic vessels;

134

conditions, the PNA was effectively encouraging the DWFN fleets to improve their
compliance with the MTCs.

Central to this compliance is the maintenance and

submission of catch data, and this is reflected under the criteria stipulated under Article
6.4 of the Palau Arrangement.532 These criteria are as follows. Firstly, the allocation
will be on the basis of the vessel’s record of compliance with national laws and
regulations, and reporting requirements of the Parties. Secondly, the allocation will be
made in chronological order of application being submitted to the Parties. Vessels with
poor records of reporting and compliance will be given lowest priority. This is reflected
under Article 6.5 of the Palau Arrangement.533
The priority for allocating licenses is given to domestic vessels and domestic/locally
based vessels.

This reflects the aspiration of the PNA to develop their domestic

industries. The strategy became clearer upon the establishment of the Federated States
of Micronesia Arrangement for Preferential Access (discussed in Chapter Five).534
Although the PNA States have given priority to domestic vessels, the link to the long
term aspiration of the PNA became more obvious when they reached an agreement to
limit the number of vessels to participate in the Western Pacific purse seine fishery at
205 in 1994.535 This was further cemented by the decision to gradually reduce the

(b) Domestic vessels of another Party to the arrangement or vessels jointly operated by or
on behalf of the Government of the Party in which the vessel is based and on or more
other Parties;
(c) Locally-based foreign fishing vessels;
(d) Foreign fishing vessels with established access arrangements over previous years and
with good records of compliance with national laws and regulations, the minimum
terms and conditions and reporting requirements of Parties; and
(e) New foreign fishing entrants to the fishery.
532
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(a) Firstly on the basis of the vessel’s record of compliance with the national laws and
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This was initially proposed by the Federated States of Micronesia at the 12th Annual Meeting of the
Parties to the Nauru Agreement. See Forum Fisheries Agency, (1993), Record of Proceedings for the
Twelfth Annual Meeting of the Parties to the Nauru Agreement (FFA Report 93/26), Twelfth Annual
Meeting of the Parties to the Nauru Agreement, Koror, Palau.
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number of bilateral licenses by 10% and transfer them to the domestic/locally based
category.

4.3 Assessment of the Palau Arrangement (Vessel Numbers
System)
In its quest to secure greater economic benefits from the fishery, PNA has paid close
attention to increasing access fees. However it was not until the late 1980s and early
1990s that the PNA was forced to look more closely and explore ways to safeguard the
tuna resources due to the continuing increase in tuna catches and the increase in the
number of purse seine vessels. Ironically, the pursuit of greater economic benefits
primarily through bilateral access agreements with DWFNs was the catalyst for the
increase catch and the number of purse seine vessels. This pursuit also led to further
investment in the form of new and more efficient vessels as fleets were secured access
to the lucrative fishing grounds.536 For example, Taiwan increased its purse seine fleet
from only 3 vessels in 1983 to 35 vessels by 1990.537 According to Lodge, Taiwan’s
investment in the construction of new and more efficient vessels was a direct result of
being comfortable with the knowledge that it had and would continue to have access to
the lucrative fishing ground in the WCPO region when it secured bilateral arrangements
with some of the PNA States.538
This section examines the contribution of the Palau Arrangement towards the PNA’s
overall objective and the challenges the Parties encountered in implementing the
instrument.

4.3.1 Asserting and Protecting Sovereign Rights
The vessel limits are established at the regional level and are guided by the interests of
the PNA States. These limits are implemented by the PNA States at the national level.
As a group, the PNA States’ ability to set limits signifies their ability to assert their
sovereign rights. This assertion is exercised in two ways. Firstly, through the way the
members issue more licenses to certain DWFN fleets or license vessels for DWFN
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Michael Lodge, (1998), "The Development of the Palau Arrangement for the Management of the
Western Pacific Purse Seine Fishery," Marine Policy 22.1. p12.
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fleets without any allocation. Secondly, through the way the PNA establish the limits
and amend them accordingly at annual meetings. As will be discussed below, the PNA
States grappled with these two issues throughout the implementation of the vessel limit
scheme.
As stated above, the allocation of licenses is reflected under Annex 1 of the Palau
Arrangement and is reviewed on an annual basis.539 There have been a number of
changes, adjustments and amendments to the Annex 1 since it was established. The
changes reflect the challenges that the PNA States were facing as they tried to balance
and accommodate the different interests and therefore were inadvertently forced to
recognise all the vessels operating in the fishery.540
While it was important to recognise the purse seine efforts in the fishery, it is argued
that the credibility of the PNA and the measures adopted were subject to criticism from
the international fisheries community, particularly from the DWFNs. In addition, the
adjustments may acted as a counter-signal to the DWFNs that the rules can be bended
and that it is alright to continue operating as they were or to bring in more vessels into
the fishery.

As indicated earlier in the Chapter, one of the criticisms against the

development of the Palau Arrangement was that the PNA was not a LOSC-Article 64
type organisation.541 Therefore the perceived failure to maintain the vessel number
limits provides an opportunity for DWFNs to criticise the ability of the PNA to manage
the purse seine fishery without their input.

Article 6.3 of the Palau Arrangement stated that “the agreed limits on the number of licenses that may
be issued will be reviewed by the Management meeting. The Parties agree that any alteration to the
above maximum allocations, including the allocation of additional licenses must be approved by all
Parties. It is further understood that the Parties will aim to reduce the number of additional licenses
available.”
539
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These interests are related to the circumstances of the individual Parties. For example, Kiribati valued
the access revenue received from the fishery as approximately 42% of the government revenue for its
recurrent budget in 2007. Source: Robert Gillett, (2009), Fisheries in the Economies of the Pacific Island
Countries and Territories. See also Government of Kiribati, (2013), Kiribati National Fisheries Policy
2013 - 2025.
Article 64 of the LOSC provide for the coastal States and other States to “cooperate directly or through
appropriate international organisations with view to ensuring conservation and promoting the objective of
optimum utilisation of such species…” PNA membership comprises of coastal States only and does not
include other States.
541
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Japan was the only DWFN that directly opposed the introduction of the Palau
Arrangement.542 The heart of Japan’s concern was the impact of the Arrangement on its
interests. A delegation visited the FFA Secretariat on 1 October 1992 and expressed its
disappointment for the lack of consultation in the development of the Arrangement.543
Japan indicated that it “could not accept a situation in which it was expected to accept
the decision in the taking of which it did not have the opportunity to participate.”544
It is argued that Japan’s position was in relation to Article 64 of the LOSC which state
that the coastal State and other States shall cooperate directly or through appropriate
international organisations to ensure the conservation and promoting the objective of
optimum utilisation of the highly migratory species.545 Arguably, Japan was more
concerned about protecting its long term interest in the fishery and hence their
disappointment at not being part of the discussion and the development of the Palau
Arrangement.546

This conclusion was drawn from the arguments of the Japanese

delegation and their concern regarding the potential shift of effort from the Eastern
Pacific Ocean to the WCPO.
Taiwan showed its reaction in a different way. The Taiwanese fleet and interests
showed the PNA’s vulnerability as the individual States consistently encountered
problems in trying to reduce the actual number of vessels of the fleet. For example, the
Taiwanese fleet was assigned an initial allocation of 21 single purse seine vessels plus
four additional and two group seiners in April 1990. By September 1990, the allocation
had increased to 30 single purse seine vessels; an increase of 9 vessels (see Table 4.2).
In May 1991, Federated States of Micronesia informed the 10th Annual Meeting of the
PNA that Taiwan had sought an increase of vessels from 36547 to 44 vessels during their
542

Forum Fisheries Agency, (1992), Record of Meeting between FFA member countries and Secretariat,
and Japan regarding the Western Pacific Management Arrangement: FFA Report 92/93.
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September 1990 1st Ministerial Meeting of the PNA.
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recent access negotiations, in exchange for its agreement to provide high seas catch
data.548 The PNA States endorsed the request with the proviso that the limit for Taiwan
would remain at 30 single and 2 group seiners, and that the additional 12 licenses would
be made available at a premium of 20%.549 A report from SPC at the 1993 Annual
Meeting indicated that the Taiwanese fleet had 46 vessels operating in the region.550
Essentially, the Taiwanese had taken advantage of the concession provided for 44
vessels and then included an extra two into the mix.551 The Taiwanese fleet never
adhered to the limits assigned to it under the Arrangement despite the efforts of the
PNA to reduce the number of operating vessels. Instead, the Taiwanese fleet continued
to expand with the construction of new vessels; some of these where transferred to a
non-PNA FFA State, Vanuatu and entered the fishery as domestic/locally based
vessels.552
Discussions on the possibility of re-establishing an allocation for new entrants to the
fishery were made at the 14th Annual Meeting of PNA.553 The PNA States opted to
adhere to their 1994 decision to gradually reduce the number of bilateral licenses and
reallocate them to the domestic/locally based category. This is not surprising given the
need to promote the Federates States of Micronesia Arrangement.

However the

decision was flawed because it failed to address the needs of members who were
dependent on bilateral access because their physical and geographical attributes are not
conducive for facilitating domestic industry development. For example, Kiribati, Nauru
and Tuvalu have limited physical attributes and therefore depend on bilateral access
compared to Solomon Islands, Papua New Guinea and to some extent, the Federated
States of Micronesia. Thus, there is an imbalance in the decision. Essentially, this
548
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imbalance facilitates the opening of gaps within the Palau Arrangement because there
were no provisions to deter a Party from licensing new entrants to the fishery or more
vessels, apart from the provision under Article 4 for the decisions of the management
meeting to be binding on the Parties.554 Clearly there was an expectation that all the
PNA States would adhere to the terms of the Palau Arrangement and to work in good
faith; a challenging expectation given the individual national interests and priorities.
A critical change to the Palau Arrangement was made in 2000 at the 5th Annual Meeting
of the Parties to the Palau Arrangement to recognise the European Union (EU)/Spanish
vessels under a bilateral arrangement with Kiribati.555 Subsequently, a new category
was established specifically for these vessels and labelled as ‘EU/Spanish Vessels under
bilateral arrangement with Kiribati.’556 The decision was made for two reasons. Firstly,
the under-utilisation of the US Treaty allocation and secondly, a comprehensive review
of the Palau Arrangement was currently underway and preliminary recommendations
indicated abolishing the vessel limit to replace it with a new measure.557 To some
extent the decision opened ‘Pandora’s Box’ and set a precedent for new fleets to be
recognised under the Arrangement. This is because shortly after the recognition of the
Spanish vessels fishing in the Kiribati EEZ, China also introduced its purse seine fleet
and entered the Western Pacific purse seine fishery. In response to this, the Parties
reallocated the licenses from the domestic/locally based category to accommodate the
new entrants as well as the increase in the number of vessels for some of fleets under
the bilateral category. This is the opposite of what PNA sets out to do when the
Ministers agreed on capping the number of vessels at 205 in November 1994 and the
gradual reduction of the bilateral access category to be matched by an increase in the
domestic/locally based category.

The situation was further complicated when the

domestic/locally based category reached its limit in 2002 and the PNA States were
required to accommodate the increase in the number of vessels for the category.
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One of the underlying difficulties faced by the Palau Arrangement’s vessel number
limits was the failure of the US Treaty to fully utilise its ‘agreed’558 licenses. Since the
Palau Arrangement which entered into force in 1995, the allocation for the US Treaty
has never been fully utilised. This is because the number of US Treaty vessels declined
during the period and the allocation was underutilised. This under-utilisation eventually
facilitated Kiribati’s bold decision to enter into a bilateral access agreement with the
EU/Spanish fleet and citing the underutilisation of the US Treaty allocation as
justification.
In 2003, a special category was established to utilise the unused allocation of the US
Treaty fleet.559 This decision was based on understanding that the Palau Arrangement
allow for the operation of 205 vessels and yet the actual number of vessels operating in
the fishery was below that limit because the US Treaty allocation was not utilised.560
Thus, for as long as the US Treaty allocation is under-utilised, the special category will
remain in place.561
There are three key issues to note regarding the additional vessel categories. Firstly, the
non-compliance of the DWFNs to adhere to the limits as set by the PNA. Secondly, the
failure to reduce the number of bilateral vessels and transfer them to the
domestic/locally based category, and thirdly, the interests from DWFN fleets that were
not included in the 1994 approved Annex 1. These three issues put the PNA States
under pressure when reviewing Annex 1. On one hand, they could have adhered to the
approved allocation of licenses and ignored the pressure from their bilateral partners.
However, the revenue derived from licensing the additional vessels contribute towards
their economic development. Consequently, during the review of the Annex 1 of the
Palau Arrangement, the PNA States were effectively negotiating on behalf on their
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bilateral partners for more licenses in the case of Taiwan, and new licenses in the case
of China and the EU/Spanish fleet.562
The ongoing changes to Annex 1 meant that it had taken on the role as a purse seine
register instead of being a control or management mechanism for the purse seine
fishery. This is because every time Annex 1 was reviewed, resulted in amendments or
additions to the vessel allocation. These changes effectively diminish the expected
outcomes of the Palau Arrangement in terms of increasing economic returns. That is,
instead of reducing the number of vessels and creating the element of scarcity, there was
an expansion in the number of vessels and hence, access fees per vessel remained at the
same level. As a result of the annual review process, the Annex 1 that was approved in
1994 had changed considerably by 2004 (see Table 4.5). As shown in Table 4.4 there
were only 3 broad categories for the licenses: multilateral, bilateral and domestic/locally
based. In 2004, a special arrangement category was added to cater for additional
vessels. This category was established to account for the additional vessels for the
fleets that had filled up their allocation and was dependent on the allocation for the US
Treaty fleet. For as long as there are available spots under the US Treaty, the special
arrangement category will continue to exist.
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Table 4.5: Annex 1 as of May 2004563
Category

Agreed
April 1997

Agreed
April 1999

Agreed
April 2002

Agreed
April 2003

Reported
April, 2004

Current
Status

50

29

40

21

-19

1. Multilateral Access
US Treaty

50

2. Bilateral Foreign Access
Japan

35

35

35

35

35

-

Taiwan

40

40 (+2)

41

41

35

-6

South
Korea

29

29

27

27

26

-1

Philippines

10

10

10

10

4

-6

Sub-total
(1+2)

164

166

142

153

121

-32

41 (-2)

40

45

45

-

0
0

1
0

3
4

3
0

-4

205

183

205

169

-36

3. Domestic / Locally-based
All parties

41

4. New Bilateral Access
0
China
0
European
Union
Total ((1+2)
+ 3+ 4)

205

Overall Total (+Sub Total 5)
Special Arrangements564
Category (5)

Agreed,
April 2002

Agreed,
April 2003

169 + 11 = -36+11 =
180
-25
Reported,
Current Status
April 2004

1. Spanish vessels parttime in Kiribati waters only

9

5

0

-5

2. European Union vessels
part-time in Kiribati waters
only

2

2

0

-2

3. Domestic/Locally Based
4. China
5. Philippines

0
0
0

6
1
1
Sub Total 5

10
1
0
11

+4
-1

While Table 4.5 provides an impression that the situation under Annex 1 was out of
control, this was brought about by the changes to the Arrangement following its review
and the discussions shifted from the use of vessel numbers to a vessel day scheme that
will be discussed in Chapter 6. It should be noted that despite the changes, the overall
563
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allocation of 40 vessels.
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limit on the number of vessels for the purse seine fishery remained at 205. This was
due mainly to the under-utilisation of the US Treaty allocation. Given the difficulties
the PNA States encountered with reducing the number of bilateral vessels and
recognition of the new entrants to the fishery, the circumstances would have been a lot
different if the US Treaty fleet had filled up its allocation. Consequently, the Palau
Arrangement vessel number scheme would have caused a lot more damage to the
credibility of the PNA group.
The Palau Arrangement placed considerable pressure on the PNA. On one hand, the
members were asserting and protecting their sovereign rights for their EEZs and could
license as many vessels as they wanted. On the other hand, this sovereign right is
limited by the Palau Arrangement, a regional arrangement to which they are part of.
For example, a country such as Kiribati is faced with a number of developmental
challenges and therefore leans towards licensing vessels. With the regionally agreed
limit on the number of purse vessels that it can license under the Palau Arrangement,
this limit acts as another stumbling block that works against Kiribati’s national interests
to maximise its benefits from the fishery. Whilst the DWFNs recognised the vessels
limits established at the regional level, this does not stop them (DWFNs) from applying
pressure at the national level through the bilateral access discussions with the relevant
PNA State(s). As will be discussed below, this pressure was applied while the Palau
Arrangement was under ratification process. As a result, further amendments were made
to Annex 1 to cater for the changes. These amendments illustrate the vulnerability of
some of the PNA States and also place the credibility of the Palau Arrangement and the
group under international scrutiny.

4.3.2 Creation of Economic Opportunities
The establishment of the Palau Arrangement was driven by the need to safeguard the
profitability of the fishery and facilitate an increase in access fees. By limiting the
number of vessels for the purse seine fleets, a certain degree of scarcity would be
created. It was anticipated that with fewer licenses available, the demand for licenses
would exceed the supply and hence, the PNA States would be placed in a stronger
position to demand higher fees for access to their EEZs. From 1994, the focus shifted
to include the facilitation of domestic industry development following the decision to
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lock in the number of vessels at 205 and the gradual reduction of bilateral vessels by
10% by 1997.
As discussed above, the planned reduction of the bilateral vessels never eventuated.
Hence, there was no increase in access fees and the rate of return continued to hover
around 5% or 6% rate of return.565 For example, the rate of return for the bilateral
access agreements for Papua New Guinea was set at 6% rate of return, and 5% for
Solomon Islands.566 The variables that changed were the number of vessels, price and
the catch level. However, assuming that the price, catch level and rate of return remain
constant, the level of access revenue is dependent on the number of vessels licensed.
That is, the more vessels a Party licensed, the higher the level of access revenue
received, assuming that all other variable remain constant. The disadvantage for this
scenario is that with more vessels then the overall catch may increase. As the catch
level increases, an adverse effect may impact the market price and may reduce. This
was the case from 1998, with prices reaching low levels of less than $500/metric tonne
for skipjack in 2001. The market price used for the calculation of access fees for Papua
New Guinea’s bilateral agreements for 2001-02 was $475/metric tonne.567 This is lower
than the market price set at $600/metric tonne for the previous agreement period (20002001).568
The Palau Arrangement was instrumental in facilitating domestic industry development.
For example, there were more domestic/locally based vessels in the fishery by 2004
compared to 1994 (see Table 4.4 and Figure 4.4). As shown in Figure 4.4, the increase
in the number of locally based vessels reached the point where additional allocation had
to be provided under the special arrangement category to account for the extra vessels.
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The increase in the number of domestic/locally based vessels was influenced by two
factors.

The first factor was the lure of the Federated States of Micronesia

Arrangement. As will be discussed in Chapter Five, the participating vessels under the
Federated States of Micronesia Arrangement pay a single fee for access to the EEZs of
the Parties to that Arrangement. To access the EEZs covered by the Federated States of
Micronesia Arrangement, the vessels have to be qualified as domestic or locally based.
Definitions for domestic and locally based foreign vessels vary from country to country
and therefore a definition was established under the Palau Arrangement to avoid
misunderstandings.
The domestic vessels is defined under Article 1.1(f) of the Palau Arrangement as one
that is wholly owned by the Government of a Party or by a locally owned and controlled
company or wholly owned and controlled by any company, society or other association
in which the vessel is based.569 With respect to locally based foreign fishing vessel,
Article 1(g) of the Palau Arrangement defined this as:
a foreign fishing vessel that is based in a Party, lands all of its catch in that Party
and/or operates under a joint venture arrangement in the territory of that Party
which approved by the Government of that Party or under arrangements
whereby the operator of the vessel is participating in shore based development
or is otherwise making a substantial contribution to the development of the
domestic tuna industry of the licensing Party.570
The common elements in the definitions include the requirement for the vessel to be
linked to a Party, either by ownership or management and the underlying assumption
that the vessel will contribute to the development of the domestic tuna industry and
related industries.
The second factor which facilitated the increase in domestic/locally based vessels was
the preliminary outcomes of the review of the Palau Arrangement that was undertaken
in late 1999. The review recommended a shift from vessel numbers to a vessel day
scheme that will be discussed in Chapter Six. As the discussions on the vessel day
scheme progressed, one aspect started to unfold: the preferential treatment for the
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domestic/locally based vessels operating under the Federated States of Micronesia
Arrangement whereby the number of days to be allocated would not be capped.571
Figure 4.4: Number of Domestic/Locally Based Vessels (1994 – 2004)572
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The agreed target allocation for the domestic/locally based vessels was 41 vessels for
1997. This allocation included those vessels/licenses to be transferred from the bilateral
fleets in association with the 1994 policy decision to reduce the number of licenses for
that category by 10% by 1997. As shown in Figure 4.4, the number of domestic/locally
based vessels was below 30 until 2000. By 2002, the number of vessels for the category
reached 40; one less than its target allocation of 41 vessels. Subsequently, a further
allocation of 4 extra vessels (to 45) was provided for the category. By 2003, the
category had increased to 46 vessels. Thus, a temporary allocation of additional 6
vessels was provided under the special category arrangement to cater for the increase
(see Table 4.5).573 The number of vessels for the domestic/locally based category
increased again in 2004 to 55 (see Table 4.5) and for the second year in a row, the
number of domestic/locally based vessels in operation exceeded its agreed allocation.
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It is beyond the scope of the thesis to analyse the economic benefits derived from the
increase in the number of domestic/locally based vessels. However; in terms of creating
economic opportunities, the Palau Arrangement has undoubtedly facilitated domestic
industry development for the PNA States. Despite the slow start and the difficulties in
reducing the number of bilateral vessels, the Palau Arrangement has facilitated an
increase in the number of domestic/locally based vessels.

The increase was also

supported by the Federated States of Micronesia Arrangement which offered
preferential access for domestic/locally based vessels.

4.3.3 Conservation and Management of the Tuna Stock
The relevant statements from the Preamble of the Palau Arrangement which promote
the conservation and management of the tuna stocks criterion are as follows:
Recognising that in order to ensure sustained conservation of living marine
resources both within and beyond the exclusive economic zones, fisheries
management regimes must effectively maintain this ecological relationship
between dependent and associated populations, prevent any decrease in the size
of the harvested populations below those necessary to ensure their stable
recruitment, and avoid adverse impacts upon the marine environment and further
recognising that in order to ensure conservation and promote optimum
utilisation of the living resources fishing must be carried out on the basis of the
ecological sound practices, effectively monitored and enforced.574
Mindful of the dependence of countries of the South Pacific upon the rational
development and utilisation of the living marine resources and the continued
abundance of those resources.575
From the above statements, it is argued that the PNA States have acknowledged the
importance of ensuring the conservation of the tuna resources within their EEZs. Two
themes are reflected in the statements. The first is the need to conserve the marine
resources for ecological reasons and the second is the need to conserve for economic
reasons. That is, if the tuna stock is depleted, there will be ecological implications
particularly with respect to the ecosystem of marine environment. From an economic
perspective, a reduction in the tuna stock population will have implications for the
development aspirations of the people of the PNA States.

574

Preamble of the Palau Arrangement.

575

Preamble of the Palau Arrangement.

148

At the time the Palau Arrangement was established, the scientific data and information
on the tuna fishery was limited. Thus, the only indicators available for the PNA States
were the increase in tuna catch and the number of purse seine vessels. It is argued that
the PNA States were not in a position to control or to limit the tuna catch because in
doing so, two things may occur. First, they have yet to develop the domestic fleets to
harvest their allowable catch in accordance to Article 62 of the LOSC. Second, limiting
the catch may lead to a reduction in access revenue for the PNA States which is not a
feasible option, given their development aspirations. In addition, the PNA States at the
time did not have the capacity to monitor the activities of the fishing vessels. Thus, the
only other option left for PNA States was to control the number of vessels.
As discussed in section 4.2.1, one of the concerns for the increase in the number vessels
in the purse seine fishery is the impact on the fish stock and consequently the
profitability of the fishery.576 This argument is based on the scenario that catch is a
function of effort.577 That is, with less effort, there will be less catch and vice-versa.
The flaw with this argument however, is that technology was not factored into the
equation and less effort in terms of number of vessels does not necessary lead to less
catch. This flaw is a key disadvantage of the input control option.578 Despite the limit
on the number vessels for the purse seine fishery, the catch continued to grow (see
Figure 4.2 and Figure 4.3). This outcome is known as effort creep; a situation which
occur when the restrictions for an input (vessel numbers) leads to an increase in
efficiency of another (for example, technology) which consequently lead to an increase
in catch instead of a decrease.
However, despite the continual increase in tuna catches, a positive contribution of the
Palau Arrangement towards the conservation and management criterion is one where
the actual number of vessels fishing remained below the 205 vessel number limit. Even
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with the ongoing redistribution of the allocation and the introduction of new entrants to
the purse seine fishery, the number of vessels remained below 205.

As will be

discussed in Chapter Six, the number of vessels had increased from 194 vessels in 2002
to 237 by 2009, following the introduction of the Vessel Day Scheme.579 Thus, while
the vessel number limits may be seen as ineffective in terms of controlling the increase
in catch and creating scarcity to facilitate an increase in access fees, its success is in its
ability to stabilise the growth in the number of purse seine vessels.
An assessment was made by Geen and Bergin in 1994 identified a number of areas of
concerns for the Palau Arrangement vessel number limit with respect to conservation
and management of the tuna stock.580 For example, Geen and Bergin flagged the lack
of a reference point such as the status of the targeted tuna species (apart from limiting
the number of vessels to be licensed) as an area that needs to be addressed to make the
Palau Arrangement more effective.581 Geen and Bergin also flagged the failure to
recognise the impact of the bycatch of bigeye species for example on the longline
fishery.582 In essence, the Geen and Bergin argued that Palau Arrangement vessel
number limits focussed on controlling fishing effort and failed to take into account the
stock level.583

4.4 Challenges
Arrangement

for

the

Implementation

the

Palau

The development and implementation of the Palau Arrangement were marred from the
very beginning by the many challenges that the PNA group faced as they tried to
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safeguard their interests in the fishery. Due to inconclusive data on the status of the
yellowfin species, the basis for the Parties’ decision to pursue the Palau Arrangement
leaned more towards economic management than fisheries management. This was
evident through the approach that the Parties took to determine the limits for licenses
for the DWFNs and the decision to gradually reduce the number of licenses for the
bilateral arrangements and increase the domestic/locally based vessels. From the time
the concept of using the number of licenses to limit fishing effort was introduced, and
throughout its implementation, there were ongoing adjustments to the system. Whilst
these adjustments were necessary to reflect the actual operations in the fishery, over
time the anticipated advantages of the concept diminished and the control was placed in
the hands of the DWFNs fleets.
The initial focus of the Palau Arrangement was to control the number of vessels and
licenses as a way of sustaining the profitability of the fisheries and facilitating an
increase in revenue. Two years into the implementation of the Palau Arrangement, the
PNA States called for a review of its objectives.584 This was in response to the working
paper presented at the 3rd Annual Meeting of the Parties to the Palau Arrangement in
1998. Concerns focussed on the pressure on the Parties in terms of reducing the number
of bilateral vessels to shift them to domestic/locally based category, and the underutilised allocations.585 As discussed under section 4.3, there were three areas of concern
and they included the US Treaty, the domestic/locally based, and the allocation for the
Taiwanese fleet.586 The allocation for the US Treaty and the domestic/locally based
categories were both under-utilised while the Taiwanese fleet continued to be operating
above its agreed allocation.587 In addition, there was a concern regarding the reluctance
of the EU fleet that had indicated interest to enter the region as a bilateral or multilateral
partner.588
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Four options were presented at the 3rd Annual Meeting of the Parties to the Palau
Arrangement in 1997 to address these concerns.589 Option one involved increasing the
number of vessels permitted to participate under the Palau Arrangement and dividing an
allocation for new entrants amongst the existing flag states. 590 Option two was the reintroduction of a premium of at least 20% to be applied for additional licenses above the
existing limits. 591 Option three considered the allocation of licenses with the underutilisation of the domestic/locally based category, US Treaty category and the Korean
fleet’s allocation to be re-allocated, particularly as the licenses issued under the US
Treaty were less than 40.592 Lastly, option four involved removing limits by flag on the
condition that the overall limit of 205 vessels is not exceeded. 593 All four options had
implications for the credibility of the Palau Arrangement, particularly at the time when a
series of discussions under the Multilateral High Level Conference on establishing a
tuna convention for the Western and Central Pacific region was underway.594
Instead of selecting an option to address the pressure on the Palau Arrangement to
deliver on its objectives, the PNA States called for its initial review at 3rd Annual
Meeting of the Parties to the Palau Arrangement.595 The outcome of this review was
discussed at the 4th Annual Meeting of the Parties to the Palau Arrangement in 1999.
The preliminary findings of the review led to a further call for a comprehensive review
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and analysis of the Arrangement.596 A subsequent recommendation was provided by
the comprehensive review to cease the use of vessel limits and to use vessel days to
manage the purse seine fishery. This is discussed in Chapter Six.

4.4.1 ‘Shifting Posts, Changing Conditions’
During the development of the Palau Arrangement, scientific aspects of the tuna fishery
were put aside to focus on maintaining the profitability of the fishery. At the first
meeting of the Parties to the Palau Arrangement in 1996, fisheries management issues
were introduced for the first time.597 This is important to assure the credibility of the
Palau Arrangement particularly when it is compared or assessed against the
international instruments, conflicting objectives were created.

Thus, as the Parties

pursued domestic industry development and increased economic benefits from the
fishery, their efforts were stalled by the requirements to ensure the fishery was
sustainable. Therefore, the Parties had to learn and adapt quickly to changes in the
fishery because while they wanted to maximise their economic benefits by issuing more
licenses, there was a need to ensure they were consistent with international fisheries
legal instruments.

This was not an easy transition and the difficulties the Parties

experienced as they implemented the decisions made at annual meetings are testaments
to this.
The Palau Arrangement entered into force on 1 November 1995 and the first meeting of
the Parties was held in late May 1996 in Tonga. 598 At its first meeting, the Parties were
faced with the recommendation that the Arrangement be amended.599

This

recommendation was based on the developments at the international level following the
adoption of the UN Fish Stock Agreement and the discussions on future management
arrangement for the WCPO region. Subsequently, Bergin and Aqorau recommended
amendments to the Palau Arrangement to ensure that it did not contradict the
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requirements of the UN Fish Stock Agreement.600

This recommendation arose

following the assessment undertaken by the authors (Bergin and Aqorau) on the Palau
Arrangement against the requirements for a competent fishery management
arrangement and found that the Arrangement did not meet the criteria for a competent
fishery management arrangement under the UN Fish Stock Agreement.601

4.4.2 Exchange of Information
Fundamental for the successful implementation of the Palau Arrangement was the
availability of licensing information. A Minute of Agreement was provided for at the
1st Ministerial Meeting of the PNA in 1990 to facilitate the exchange of data but there is
no record of this being signed by the Parties.602 As a way around this, the Parties to the
Palau Arrangement used the Management Meetings as a place where they advised the
600
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FFA Secretariat and the group of their respective bilateral access information and
developments. It is argued that this practice placed the PNA States in vulnerable
positions as they negotiated for the allocation of licenses and represented the interests of
the DWFNs instead. For example, at the 5th Annual Meeting of the Parties to the Palau
Arrangement, Kiribati negotiated for a provision for the EU/Spanish interests. There
was no category for the EU fleet; however; this did not deter Kiribati from pursuing an
allocation under Annex 1.

Another example was the increase in licenses for the

Taiwanese fleet and the difficulties the Parties encountered in trying to reduce the
number of licenses for that fleet. Time after time, despite the agreement to reduce the
number of licenses issued to the Taiwanese fleet, this was never accomplished. The
failure to exchange or provide timely licensing information was an attributing factor to
this problem.

4.5 Conclusion
The Palau Arrangement and its implementation was marred by the ongoing changes to
Annex 1 as the PNA States looked at ways to participate in the fisheries as well as
maintain bilateral arrangements with their respective partners. The instrument has two
major connections. The first is to the MTCs under the First and Second Implement
Arrangements (discussed in Chapter Three) in terms of compliance and priority for the
allocation of licenses for the DWFNs bilateral fleet. For example, first preference
would be given to those fleets and vessels that comply with the MTCs, in particular the
submission of catch reports. The second connection is to the aspiration to develop
domestic industries and in particular the establishment of the Federated States of
Micronesia Arrangement to be discussed in Chapter Five.
The shortfall in achieving the objective of the Palau Arrangement was due mainly to the
Parties’ ability to adhere to some of the major decisions such as the reduction in number
of bilateral licenses. This impacted negatively and the control of the fishery was in the
hands of the DWFNs. This is evident through the ability of the DWFNs to maintain
their initial allocation without substantial changes throughout. The introduction of new
fleets in the fishery is another example whereby control was more in the hands of the
DWFNs rather than the group as a whole. This chapter highlighted the reasons for this;
however; the key constraining factor was the different interests and capacity of the PNA
States to effectively pursue domestic industry development. The competing objectives
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of development versus conservation also contributed to the shortfall of the Arrangement
as an effective management measure.
There was no scientific basis for the allocation of fishing effort. Rather, it was driven
by economic aspiration to develop the PNA States’ domestic industries and the
compliance with the First and Second Implementing Arrangements. In addition, the
Palau Arrangement was driven more by the need to facilitate an increase in access fees.
As discussed in the chapter, this did not eventuate. However; on a positive note, the
Arrangement was successful in stabilising the growth in the number of purse seine
fishing vessels. Without it, the growth in the purse seine fishery would have exploded
and subsequently put undue pressure on the fish stock.

The Palau Arrangement

cushioned this adverse impact and from this perspective, the Arrangement contributed
positively towards the PNA’s objective in promoting and safeguarding the interests of
the members to ensure sustainability of the fish stocks.
Underpinning the difficulties encountered in implementing the Palau Arrangement
vessel number system, are the diverse interests of the PNA States. Despite regionally
agreed allocation, the issuance of the licenses for the EEZs is the responsibility of the
PNA States. The regional allocation is a guideline and the onus is on the PNA States
because they have sovereign rights to license whoever they want, including the number
of licenses to be issued.
In terms of tilting the scale of the fishery, the chapter demonstrated that through the
Palau Arrangement vessel number scheme, the PNA was successful in attaining control
over the purse seine fishery by stalling the growth in the number of vessels in the
bilateral category. The contributing factors for the control were provided the asserting
and protecting of the sovereign rights, and the conservation and management of the tuna
stocks. That is, the PNA States asserted their sovereign rights with the establishment of
the Palau Arrangement to manage the purse seine fishery and the number of purse seine
vessels operating in the fishery remained at below the overall limit of 205 vessels for at
least ten years.
The next chapter, Chapter Five, will discuss the Federated States of Micronesia
Arrangement for regional access. The Federated States of Micronesia Arrangement for
regional access is linked to Annex 1 of the Palau Arrangement and was part of the
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overall strategy of the PNA to reduce the number of bilateral vessels operating in the
tuna fishery and facilitate the transfer to the boost the developments in the domestic
industries of the PNA States.
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Chapter Five: Federated States of Micronesia
Arrangement for Regional Access
5.1 Introduction
Previous chapters have noted the dominance of the tuna fishery by the DWFNs in the
period leading up to the Nauru Agreement. For PNA States to develop their domestic
industry and participate in the tuna fishery, they would be competing with existing
fishing operators. The PNA States had three options available. They could continue to
issue licenses and operate under access agreements with DWFNs, enter into a joint
venture arrangement with a DWFN partners, or establish its own domestic fleet and
participate in its own right in the fishery.

With respect to domestic industry

development, the third option is more expensive compared to the joint venture
operations.
This chapter will discuss the Federated States of Micronesia Arrangement for Regional
Fisheries Access (hereafter referred to as the FSM Arrangement).603 This instrument
was developed by the PNA States to facilitate their domestic industry development as
part of their long term strategies to maximise economic benefits from the tuna fishery,
including strengthening their sovereign rights and control over the resources within their
EEZs through preferential access. Similar to previous chapters, this chapter will discuss
the FSM Arrangement and its contribution towards the PNA group’s efforts to tip the
‘scale’ in its favour. Three aspects will be assessed: asserting and protecting sovereign
rights; creating economic opportunities; and conservation and management of the fish
stocks. In addition, the challenges in implementing the FSM Arrangement will be
discussed.
The chapter argues that the FSM Arrangement has contributed positively in tilting the
scales in favour of the PNA States. The chapter also argues that the FSM Arrangement
was an instrumental catalyst in taking forth the long term vision of the PNA group to
create and maximise economic benefits from the tuna fishery, as well as facilitating
greater participation in the tuna fishery, instead of just collecting access fees from
licenses.
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5.2 The FSM Arrangement
The FSM Arrangement was concluded in November 1994 at the Tenth Special Meeting
of the PNA, and was signed by the Federated States of Micronesia, Kiribati and
Palau.604 The instrument required five signatures before it could enter into force and
included signatures of the Federated States of Micronesia, Kiribati and Papua New
Guinea.

Papua New Guinea became a signatory in August 1995 and the FSM

Arrangement entered into force on September 23, 1995.605
The Parties to the FSM Arrangement include all the PNA States. However; this was
only from May 2007 when Tuvalu finally became a Party to the FSM Arrangement.606

5.2.1 Historical Background
The origin of the FSM Arrangement can be traced to the initial discussions on
preferential access which started to take shape at the meeting of first sub-committee
established by the PNA group and held in the margins of the 9th Annual Meeting in
Nauru, April 1990.607 The discussions briefly touched on the concept of preferential
treatment or access when the sub-committee examined options for calculating access
fees. However, the context in which the concept was discussed focussed more on
providing preferential treatment when licensing the domestic and locally based foreign
vessels of the PNA States.608 The matter was also highlighted in a working paper
presented by the FFA Secretariat at the special Ministerial Meeting of the PNA that was
held in September 1990, in Palau.609 Though the meeting was to discuss the proposed
management arrangement for the purse seine fishery, the discussions focussed more on
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the provision of concessions in terms of fees or preferential access for the vessels of the
PNA States if limits were to be imposed on the number of purse seine vessels. Again, at
the 10th Annual Meeting of the PNA, the States reiterated their agreement for
preferential treatment to be accorded to the group’s domestic and locally based fleets.610
This iteration was made in the context of the discussions for the Palau Arrangement to
ensure that the vessels of PNA States got first preference when licenses were sought.
The momentum of the discussions took a new turn when the number of domestic and
locally based foreign vessels started to increase in the early 1990s. 611 Solomon Islands
and Federated States of Micronesia led these discussions.612 This is not surprising given
that the two countries have had a number of vessels operating under joint venture
operations with foreign investors, as part of their strategies to develop their domestic
tuna industries.613 The PNA States were motivated by the need to ascertain their
competitive edge and sustain domestic industry development and investment, and
regional cooperation was seen as a way of securing this. Hence, there was a need for
preferential treatment that went beyond attaining priority for the domestic/locally based
fleets of the PNA States when licenses are issued.
At the 12th Annual Meeting of the PNA in 1993, the country statements made by
Kiribati, Solomon Islands and the Federated States of Micronesia highlighted the
urgency required to implement provisions of regional cooperation under the Nauru

‘Record of Proceedings for the 10th Annual Meeting of the PNA’, in FFA, (1993), The Nauru
Agreement Concerning Cooperation in the Management of Fisheries of Common Interests: Meetings of
Parties 1982 - 1992 Records of Proceedings (Forum Fisheries Agency). p245.
610

611

As shown in Tables 4.1 and 4.3 in Chapter Four, the number of domestic/locally based vessels
increased from 0 in 1983 to 7 by 1991. By 1994, the number of vessels had increased to 24.
612

Transform Aqorau and Anthony Bergin, (1997), "The Federated States of Micronesia Arrangement for
Regional Fisheries Access," The International Journal of Marine and Coastal Law 12.1. See also Forum
Fisheries Agency, (1993), "Status of Implementation of the Arrangement for the Management of the
Wester Pacific Purse Seine Fishery (PNA12/wp 3)," Parties to the Nauru Agreement Twelfth Annual
Meeting. Koror, Palau.. This paper reported that there were 6 Russian purse seine vessels operating under
joint venture arrangement in Solomon Islands. There was also a purse seine fleet/vessels operating out of
Yap in the Federated States of Micronesia.
613

Transform Aqorau and Anthony Bergin, (1997), "The Federated States of Micronesia Arrangement for
Regional Fisheries Access," The International Journal of Marine and Coastal Law 12.1. See also Forum
Fisheries Agency, (1993), "Status of Implementation of the Arrangement for the Management of the
Wester Pacific Purse Seine Fishery (PNA12/wp 3)" Parties to the Nauru Agreement Twelfth Annual
Meeting.

160

Agreement to facilitate domestic industry development.614 The statement from the
Kiribati delegation indicated that it “wishes to seek more active participation by its
nationals in the harvesting of the resources” and that Japan has been asked to become
more involved in the local tuna industry.615

Solomon Islands also advised of its

Government’s interests in the expansion and further development of its domestic tuna
industry.616 Solomon Islands further highlighted the need to focus on how the parties
were going to better implement the Nauru Agreement.617
The same views were also shared by Federated States of Micronesia. It suggested that
if the PNA States wished to develop their domestic tuna industries, then they needed to
look at ways of better implementing the sub-regional commitments on preferential
access, that would be more effective at the multilateral level rather than bilaterally.618
The Federated States of Micronesia further expressed its preference for the development
of a mechanism by stating that:
...in the spirit of PNA and given the changing nature of fisheries in our region,
the Federated States of Micronesia is keen on promoting greater cooperation
among the Parties with special consideration for an agreed mechanism for
preferential treatment for fisheries access by our respective domestic fishing
vessels to each other’s EEZs.619
Three other PNA States supported the sentiments (Kiribati, Solomon Islands and Papua
New Guinea), and thus, the PNA group directed the FFA Secretariat to explore possible
options for the development of a subregional regime at the 12th Annual Meeting of the
PNA.620 The PNA States also highlighted the need to incorporate and differentiate
between domestic or local vessels, locally based foreign fishing vessels and the joint
venture fishing vessels to be included in the proposed subregional regime. This was
614
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imperative because of the different definitions for vessels operating in the EEZs of the
PNA States. The definitions would also have implications for the Palau Arrangement,
in particular the prioritisation of the issuance of licenses.
The short period which saw the development and the conclusion of the FSM
Arrangement, including its entry into force, is a clear indication of the degree of
urgency and the commitment of the PNA States to effectively participate in the tuna
fishery instead of remaining as spectators.

Schurman 621 referred to this need to

participate as ‘resource nationalism.’622 Schurman also pointed out this was consistent
with a self-reliant ‘Pacific Way’ to development that the Pacific Islands States have
adopted, while responding to the colonial and neo-colonial practices of resource
exploitation.623

Resource nationalism was a situation whereby resource owners

participated in ventures with a comparative advantage yet not a competitive
advantage624 over the established DWFNs. The PNA States had a clear advantage with
respect to the WCPO tuna fishery but did not have the competitive advantage because
they did not have the capacity and/or infrastructure to compete effectively in a complex
international commodity market, dominated by established DWFNs.625
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5.2.2 The Development and Negotiation Process
The first opportunity to formally discuss the concept of preferential access after its
endorsement at the 12th Annual Meeting of the PNA was the First Taskforce meeting
that was held in early 1994 in Honiara, Solomon Islands from 31 January to 2
February.626 The meeting was convened to discuss the multilateral arrangement with
Japan. A preliminary paper on preferential access was tabled for initial discussion with
the intention to formally present it at the 13th Annual meeting of the PNA scheduled for
April 1994.627 The discussions at the Taskforce meeting expanded on the informal
session between the fisheries officials from the Federated States of Micronesia, Kiribati
and Solomon Islands when they attended the negotiation session of the United Nations
Fish Stock Agreement in New York, in June 1993.628
The Taskforce meeting provided general support for developing the preferential access
concept, noting that it was “essential if the barriers to growth of domestic tuna
industries were to be successfully overcome.”629

The Taskforce meeting further

endorsed the need for the preferential access arrangement to distinguish between
domestic and foreign enterprises, and identify the desirable characteristics of the
domestic fishing operation.630 These characteristics include the flag of the vessel, the
proportion of equity in the joint venture operation held by a PNA State, the extent of the
onshore investment, the number of PNA nationals employed as crew, the location of the
operational base of the vessels and whether the catch is to be offloaded, processed or
sold in the PNA region.631
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Forum Fisheries Agency, (1994), Second meeting of the First Taskforce of the Parties to the Nauru
Agreement, 31 January - 2 February 1994, Honiara, Solomon Islands : Record of Proceedings and
Working Papers - FFA Report 94/7 (Honiara: Forum Fisheries Agency).
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Regarding the preference to be accorded to the PNA States, five possible options were
identified for further consideration.632 These options include the removal of inequalities
so that domestic vessels are able to compete on an equal footing with their foreign
counterparts; the provision of short term fishing licenses to PNA domestic/locally based
vessels to avoid purchasing annual licenses when they only intend to venture in other
EEZs for a short time; deferred payments system where domestic vessels have the
option of paying fees by instalments or after the fish are sold to alleviate cash flow
problems; reduced fee rates compared to foreign counterparts; and reciprocal access
whereby an equal number of vessels from participating PNA States would gain free
access to the EEZ of their counterparts.633 These options formed the basis for further
discussions as the concept of preferential access continued to unfold.
A fundamental concern raised by the First Taskforce was regarding the distribution of
economic benefits.634 The concern was that the preferential access may favour only
those PNA States that were more advanced in developing their domestic industry and
hence, the distribution of economic benefits would be lopsided with one or two States
benefitting from the measure.635 This was a valid concern, particularly for the PNA
States that have yet to embark on domestic developments or have limited capacity to
pursue onshore investments due to their geographical and physical limitations.
Another issue that the PNA States grappled with when the concept of preferential access
was first discussed was the need to ensure that only bona-fide636 vessels could
participate under the proposed arrangement, particularly since the definition for
domestic or locally based vessels under Palau Arrangement focussed on ownership or
local company without indication of the type of contribution to the local economy.637
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Forum Fisheries Agency, (1994), Record of Proceedings for the Second Meeting of the First Taskforce
of the Parties to the Nauru Agreement, 31 January to 2 February 1994 (FFA Report 94/7), Second
Meeting of the First Taskforce of the Parties to the Nauru Agreement, Honiara, Solomon Islands
634

Ibid.

635

Ibid.

636

Bona fide in the sense that the vessel(s) and its operator provide tangible economic benefits for their
country where they are based in the PNA region.
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The definition of domestic and locally based vessels under the Palau Arrangement are stipulated under
Article 1(f) and Article 1(g) as follows:
‘Domestic vessel’ means any fishing vessel –
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Thus, to address this potential discrepancy, a set of criteria was developed to determine
the eligibility of the vessels to participate under the proposed arrangement. 638 It was
anticipated that the eligibility requirements would address the concerns of the PNA
States, ensure that participating vessels provide sufficient economic returns, and most
important of all, protect the interests of the participating States in terms of minimising
revenue loss that they would have otherwise receive if the vessels were operating under
bilateral arrangements.
Some of the complex issues that need to be considered under a multilateral arrangement
were the different levels of development for the PNA States, the type of vessels to
participate under the arrangement, the ownership structure and the contribution of the
vessels to the local economy where they are based, the disproportionate distribution of
economic benefits among the participating PNA States especially those that do not have
vessels or the infrastructure to support onshore investment.

The issues were

complicated and time consuming to resolve because consensus was required to ensure
all participating States were better off and none made worse by the preferential
arrangement.

In acknowledging the difficulties associated with establishing a

subregional arrangement, the First Taskforce suggested pursuing preferential access
under bilateral arrangements.639 Given the enormity of the issues involved, it is not
surprising that the bilateral option was promoted as a useful interim measure because it
offered a “stable framework for the subsequent development of preferential access

(i)

Wholly owned by the Government of a Party or by any public corporation or body
established by or under any law of a Party, all of the shares in which are beneficially
owned by the Government of a Party;
(ii)
Wholly owned and controlled by one of more natural persons who are citizens of
permanent residency of the Party in which the vessel is based under the relevant law
relating to nationality and citizenship of that Party; or
(iii)
Wholly owned and controlled by any company, society or other association of persons
incorporated or established under the law of the Party in which the vessel is based.
‘Locally-based foreign fishing vessel’ means a “foreign fishing vessel which is based in a Party,
lands all of its catch in that Party and/or operates under a joint venture arrangement in the territory of that
Party which is approved by the Government of that Party or under arrangements whereby the operator of
the vessel is participating in shore based developments or is otherwise making a substantial contribution
to the development of the domestic tuna industry of the licensing Party.” Source: Palau Arrangement for
the Management of the Western Pacific Purse Seine Fishery [original text] (1992).
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Parties to the Nauru Agreement (27 - 29 April 1994), Thirteenth Annual Meeting of the Parties to the
Nauru Agreement, Honiara, Solomon Islands.
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Working Papers - FFA Report 94/7 (Forum Fisheries Agency).
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arrangements at the industry level.”640 Furthermore, under the bilateral option, the
preferential arrangement would be controlled by the participating PNA governments
instead of a centrally administered multilateral arrangement.641

The option was

incorporated into the paper that was presented at the 13th Annual Meeting of the PNA in
1994.
Discussions of the proposed bilateral preferential access arrangement failed to reach a
conclusion and a Second Taskforce was established by the 13th Annual Meeting of the
PNA to progress the multilateral option.642

The primary objective of the Second

Taskforce was to develop a multilateral arrangement allowing for preferential access for
the purse seine vessels of locally based fishing enterprises to the EEZs of the PNA
States.643 The Second Taskforce was comprised primarily of experts from the Federated
States of Micronesia, Kiribati and Papua New Guinea; however; it

allowed

participation of experts from all PNA States as well as observers from non-PNA FFA
States.644 The terms of reference was provided by the 13th Annual Meeting of the PNA
and the issues to be considered included developing an eligibility criteria for awarding
preference, types of preferences to be awarded, fee levels and other conditions of
licensing, possibilities for participation in the arrangement by non-PNA FFA States, and
the relationship between the proposed multilateral arrangement and the Palau
Arrangement.
The Second Taskforce met on two occasions in Honiara, Solomon Islands. These
meetings were held in early June and mid-September 1994. Their outcomes were
presented at the Tenth Special Meeting of the PNA that was held at the end of
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November 1994.645 The FSM Arrangement for regional access was adopted at that
meeting.646

5.3 Features of the FSM Arrangement
The FSM Arrangement was established in accordance of Articles II(a) and IX of the
Nauru Agreement. Article II(a) of the Nauru Agreement stipulates that the Parties
“shall establish principles for the granting of priority to applications by fishing vessels
of the Parties to fish within the Fisheries Zones (EEZ) over other foreign fishing
vessels.”647 In addition, Article IX of the Nauru Agreement states that the Parties “shall
conclude arrangements where necessary to facilitate the implementation of the terms
and to attain the objective of this Agreement [Nauru Agreement].”648
The FSM Arrangement is also linked to the FFA Convention 1979 through Article
V(part 2) which call for the promotion of intra-regional coordination and cooperation in
a number of areas including access to the 200 mile zones of other Parties (referring to
other FFA member countries).649

5.3.1 The Objective
The FSM Arrangement has six objectives and these are stipulated under Article 2.650
These objectives are:
(a) to cooperate to secure mutual benefit of the Parties, the maximum sustainable
economic benefits from the exploitation of the tuna resources of the Central and
Western Pacific;
(b) to promote greater participation by nationals of the Parties in fisheries and assist in
the development of national fisheries industries of the Parties;
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Forum Fisheries Agency, (1994), Record of Proceedings for the Tenth Special Meeting (Ministerial
Level) of the Parties to the Nauru Agreement, 28-30 November 1994 (FFA Report 94/41), Parties to the
Nauru Agreement Tenth Special (Ministerial level) Meeting, Honiara, Solomon Islands.
646

Ibid.

647
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Common Interest (1982).
648

Article IX of the Nauru Agreement.

Article V part 2 of the FFA Convention states that “the Committee [Forum Fisheries Committee] shall
promote intra-regional coordination and cooperation in the following fields: (a) harmonisation of policies
with respect to fisheries management; (b) cooperation in respect of relations with distant water fishing
countries; (c) cooperation in surveillance and enforcement; (d) cooperation in respect of access to the 200
mile zones of other Parties.” Source: South Pacific Forum Fisheries Agency Convention (1979).
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(c) to establish a licensing regime under which fishing vessels of the Parties may gain
access to the waters within the Arrangement Area on terms and conditions no less
favourable than those granted by the Parties to foreign fishing vessels under
bilateral and multilateral access agreements;
(d) to establish and enforce agreed criteria to ensure that only those fishing operations
which are capable of providing genuine and quantifiable economic benefits to the
Parties are eligible for licenses pursuant to this Arrangement;
(e) to allow access to the exclusive economic and fisheries zones of the Parties by
purse seine fishing vessels on terms and conditions which are consistent with
provisions of the Palau Arrangement for the Management of the Western and
Central Pacific Purse Seine Fishery; and
(f) to further the objectives of the Nauru Agreement Concerning Cooperation in the
Management of Fisheries of Common Interest 1982.651

The key factor emanating from the objectives is the pursuit of maximum economic
benefits, to be achieved through cooperation. One of the measures of economic benefit
is increased participation in fisheries of people from countries who are party to the FSM
Arrangement and the PNA. The participation may be in terms of local employment
opportunities, ownership or partnership in joint venture operations with key
management functions to be undertaken at a national level, and utilisation of
national/local support services. This participation goes beyond having a vessel that may
be flagged or based in a PNA State which would provide minimum or no economic
benefit for the domestic industry and economy.

5.3.2 Access to the Arrangement Area and the Register of Eligible
Vessels
The Arrangement Area is defined under Article 1(c) as being the EEZs or fisheries
zones of the Parties of the FSM Arrangement, except those waters that are declared
closed in accordance with Schedule 2 of Annex V.652 Access to the Arrangement Area
is only permissible to those vessels that are on the Register of Eligible Vessels.653
The Register of Eligible Vessels is administered by the Administrator of the FSM
Arrangement.

It is an information bank containing the name of the vessel, their

international radio call signs, country of registration, the regional registration number
under the FFA Regional Register, the names and contacts of the owners or operators (if
651

Article 2 of the FSM Arrangement.
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Annex V of the FSM Arrangement. Annex V provides the terms and conditions for the vessels
participating under the FSM Arrangement. Schedule 2 of Annex V provides the closed areas as
nominated by the Parties.
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The pre-entry condition is to be on good standing on the FFA Regional Register. Only vessels in good
standing on the FFA Regional Register can participate under the FSM Arrangement.
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different from the owner), and the name of the home Party.654 The home Party is
defined as the “Party which has issued a license, permit or authorization to the vessel,
authorising the vessel to fish in the exclusive economic zone or fisheries zone of that
Party.”655
To be placed on the Register of Eligible Vessels, the vessels must meet the minimum
requirements stipulated under Annex III of the FSM Arrangement which provides the
Eligibility Criteria. A minimum of 25 points is required for a vessel to be eligible to
participate.
The FSM Arrangement is only open to those vessels that are sponsored by a Party to the
Arrangement. There are three phases involved in the qualifying process. The first
phase involves the vessel operator applying to a sponsor (Party). Once an application is
received by a Party, an assessment is undertaken. The second phase involves the Party
submitting the application to the Administrator for final assessment. In the last phase, a
final assessment is undertaken and the vessel placed on the Register of Eligible Vessels
if the minimum requirements for entry are met.
There are no fees for entry onto the Register of Eligible Vessels. Despite this, the
vessels must adhere to the terms and conditions of entry stipulated under Article 3.4 and
Annex V of the FSM Arrangement.656 These terms and conditions are similar to the
MTCs provided under First and Second Implementing Arrangements that were
discussed in Chapter Three. According to Article 3.4 of the FSM Arrangement, for
each day an eligible vessel is in the Arrangement Area or on the high seas, and
immediately following the off-loading of any fish from this vessel, a report shall be
provided to the Administrator within fourteen days.657
All vessels on the Register of Eligible Vessels are required to maintain their eligibility
status throughout.

This status is reviewed annually by the Parties to the FSM

Article 3.1(a) – 3.1(g) of the FSM Arrangement. The home Party is referred to a PNA State that
sponsors a vessel to participate under the FSM Arrangement.
654
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Arrangement at their Annual Meetings and in accordance with Article 5. 658 The review
is based on the information provided by the home Parties and their respective vessels
and assessed against the eligibility criteria. Any vessel that fails to meet, or maintain its
eligibility criteria will be requested to provide additional information and may be
subject to an independent review.659 The independent review option tends to be used
when a vessel has failed to meet the eligibility criteria in consecutive years or when the
Parties could not reach a decision during the review process.
If an independent review is undertaken, the home Party will facilitate this, in
consultation with the Administrator on the appropriate method for conducting the
exercise.660 The report of the independent review will be presented for discussion at the
Annual Meeting or at a Special Meeting of the Parties to the FSM Arrangement. If the
outcome of the review is negative and the vessel continued to fail the eligibility
assessment, the Parties to the FSM Arrangement will direct the Administrator to delete
the vessel from the Register of Eligible Vessels.661 Alternatively, the home Party may
request the Administrator to delete the vessel from the Register in accordance with
Article 4 on voluntary deletion. Article 4 effectively gives the home Party the right to
delete a vessel from the Register if and when it is no longer satisfied that its vessel is
meeting the requirements of the eligibility criteria. Article 4 is not dependent on Article
5 or vice versa. This is because the home Party can delete the vessel when it is no
longer satisfied of its eligibility at any time outside of the Annual Meeting. This may be
an option that a home Party adopts following the independent review, in order to avoid
the other Parties to FSM Arrangement having to direct the Administrator to delete the
vessel from the Register.

5.3.3 Eligibility Criteria and Points System Evaluation
A vessel must be assessed using the approved points system in Annex III as a
mandatory requirement to participate under the FSM Arrangement. Vessels must score
a minimum of 25 points and are assessed against the level of local equity, number of
nationals employed, local purchases and onshore investment. Initially, all vessels were
658

Article 5 of the FSM Arrangement provides the rules and guidelines on Review and Evaluation
process.
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assessed using the points system as depicted in Table 5.1. Table 5.1 shows there are
five areas from which a vessel can earn points. These areas include the percentage of
equity in the vessel or the local enterprise, flag of the vessel, the number of nationals
employed, local purchases and contribution to onshore investment. Full points are
awarded when a vessel is 100% locally owned, is flying the flag of a Party to the FSM
Arrangement, employs more than 50 nationals, has local purchases more than
US$700,000 and onshore investment value is more than $US5 million.
Table 5.1: Points Evaluation System (Eligibility Criteria, ANNEX III, FSM
Arrangement)662
Points

Equity

10

100%

8

>50%

Vessel Flag

Party

Nationals

Local Purchases

Onshore Investment (US)

Employed

(US)

>50

>700,000

> 5million

31-50

500,000

– 2 – 5 million

700,000
5

30-49%

State eligible 16-30

250,000

to access this

500,000

– 500,000 – 2 million

Arrangement
2

10-29%

5-15

50,000

– 100,000 – 500,000

250,000

A concern regarding the omission of revenue contributed directly to government coffers
was raised in a paper that was presented at the 1st Annual Meeting of the Parties to the
FSM Arrangement in 1996.663 This concern was raised by a participating operator, that
the focus on benefits is on the private sector only and that there was no recognition of
the benefits that go to government coffers in the form of taxes, duties and other fees.664
A more comprehensive paper on the review of the eligibility criteria was presented at
the 2nd Annual Meeting of the Parties to the FSM Arrangement in 1997. This paper
662

Original Annex III of the FSM Arrangement, before it was amended in 1998. Source: Forum
Fisheries Agency, (1994), Record of Proceedings for the Tenth Special (Ministerial Level) Meeting of the
Parties to the Nauru Agreement, 28 - 30 November 1994 (FFA Report 94/41), Tenth Special (Ministerial
Level) Meeting of the Parties to the Nauru Agreement, Honiara, Solomon Islands.
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the Parties to the FSM Arrangement for Regional Fisheries Access, 6 - 10 May 1996. Nuku'alofa Tonga.
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noted some of the concerns regarding the eligibility criteria depicted in Table 5.1 and
recommended relevant amendments.665 Two additional key concerns were the lack of
differentiation for the vessels (universally applied to all vessels) and the lack of
definition for local purchases.
The eligibility criteria depicted in Table 5.1 applies to all vessels, irrespective of the
type or size of the vessel. Thus, the paper recommended that the criteria distinguish the
archipelagic-style vessels (smaller vessels) and large scale oceanic vessels.666 This is
because the archipelagic-style vessels are more likely to use the services at their home
base (Party), it was expected that there will be more employment opportunities for local
people compared to the large scale oceanic vessels.667 Having a separate set of criteria
for the two types of vessels would ensure that their operations are taken into
consideration in determining their eligibility and they are rewarded accordingly if they
use local services and employ nationals. Other recommended amendments in the paper
included the deletion of the criteria for onshore investment and local purchases. These
two criteria were to be replaced by local offloading and refuelling. The criteria for
government revenue and the local management functions were also recommended. A
common element for all the amendments was to encourage the use of local services. By
replacing local purchases with local offloading and refuelling, the vessels participating
under the FSM Arrangement were being encouraged to utilise local ports and services
rather than offload their catch at a foreign port or taking fuel from international fuel
tankers.
The two sets of eligibility criteria are depicted in Tables 5.2 and 5.3. Table 5.2 provides
the eligibility criteria for the archipelagic type vessels while Table 5.3 provides for the
large scale oceanic type vessels. Archipelagic vessels are identified as those that are
less or equal to 700 Gross Registered Tonne (GRT) and the large scale vessels are
greater than 700 GRT. These two sets of criteria were approved by the 3rd Annual
Meeting of the Parties to the FSM Arrangement and require ratification in accordance of
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Article 24.668 However, despite the lack of ratification, the criteria have been used for
the review of vessels from 1999.
Table 5.2: Archipelagic Purse Seine (Less or equal to 700 GRT) Amended Annex
III Points Evaluation System (Eligibility Criteria)669
Points

Equity670

10

8

100%

5

50-99%

3

10-49%

Local
Management671
Four
management
type
Three
management
type
Two
management
type
One
management
type

Vessel Flag

Nationals
Employed

Local
Offloading

Local
Fuel
Purchase

Government
Revenue672
≥ 400,000

>20

15-19

75-100%

75-100%

300,000
<400,000

Party

10-14

50-74%

50-74%

200,000<
300,000

State eligible
to accede the
Arrangement

5-9

25-49%

25-49%

100,000<
200,000

As depicted in the above table, a maximum of 10 points are awarded to vessels that
have all four management functions undertaken from their local office,673 employ more
than 20 nationals and a government revenue contribution of more than $US400,000.
The flag of the vessel is not as important (with a maximum 5 points) as vessels that
employ more than 20 nationals (maximum 10 points).
Comparing Tables 5.1 and 5.2, it can be argued that Table 5.2 promotes domestic
industry development and offers more incentives for a fishing enterprise to be based in
one of the Parties to the FSM Arrangement. In addition, the likelihood of bona fide
domestic vessels meeting the minimum entry requirement is high particularly if the
vessel operations are managed locally, have the flag of the sponsoring Party and the
company employs more than 20 nationals.
668

Article 24 of the FSM Arrangement. One Party, Palau, did not attend the meeting and thus, Article
24.2 of the FSM Arrangement applies. Article 24.2 of the FSM Arrangement states that “an amendment
shall be incorporated in this Arrangement and shall have effect from the thirtieth day following the date
upon which all the Parties have notified the depositary of their acceptance of the proposed amendment.”
669

Amended Annex III (1998 version) of the FSM Arrangement.

“Equity” means the percentage of the total capital invested by the Government or nationals of a Party
in the enterprise and the vessel. In cases where the vessel is owned by the enterprise, the measure is
simply the percentage of equity in the enterprise.
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“Government revenue” means revenue from corporate tax and export tax paid by the enterprise.

673

Local office refers to the office at the home Party of the vessel.
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With respect to large scale vessels, Table 5.3 shows that a maximum of 10 points may
be earned if the management of vessel operations is undertaken in the local base, by
employing more than 14 nationals and more than US$400,000 is paid to the government
in the form of taxes, duties and fees. The key difference between Table 5.2 and Table
5.3 is the ‘nationals employed’ category. Under the Table 5.2, the highest points are
awarded to a vessel and its local operations that employ more than 20 people. Under
Table 5.3, the highest points are awarded if there are more than 14 nationals are
employed.
Table 5.3: Large Scale Purse Seine (Greater than 700 GRT) Amended Annex III
Points Evaluation System (Eligibility Criteria)674
Points

Equity

10

8

100%

5

5099%

3

1049%

Local
Management
Four
management
type
Three
management
type
Two
management
type
One
management
type

Vessel Flag

Nationals
Employed

Local
Offloading

Local
Fuel
Purchase

Government
Revenue
≥ 400,000

>14
10 – 14

75 – 100%

>50%

300,000
<400,000

Party

6–9

50 – 74%

26 – 50%

200,000<
300,000

State eligible
to accede the
Arrangement

3–5

25 – 49%

10 – 25%

100,000<
200,000

There are significant differences between the point evaluation system originally
approved in Table 5.1 and the amended system in Tables 5.2 and 5.3. The amended
system is more comprehensive and includes additional areas that the vessels contribute
towards the domestic industry development. In addition, the point evaluation system
under Table 5.1 is applied universally while Tables 5.2 and 5.3 separate the vessels into
two groups based on their GRT.
Further amendment of the eligibility criteria for the large scale vessels was discussed
and approved at the 9th Annual Meeting of the Parties to the FSM Arrangement in May
2004. The amendment is depicted in Table 5.4 and was introduced to recognise the
operations that are connected to tangible onshore investments such as the tuna
processing facilities. Not all of the Parties to the FSM Arrangement have the capacity
to host tuna processing facilities hence the amendment provide the option for the
674

Amended Annex III (1998 version) of the FSM Arrangement.
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participating vessels to earn points through their contribution to government revenue or
to use the domestic tuna processing facilities as their onshore investment.
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Table 5.4: 2004 Amended Annex III Points Evaluation System (Eligibility Criteria)675
Points

Equity

10

100%

8

75 - 99%

5

3

Vessel Flag

Nationals
Employed

Local
Offloading

Local Fuel
Purchase

> 20

Either Government Revenue OR Level of
Onshore Investment
Govt. Revenue
Onshore Investment
>400,000

> $1.5 million

15 – 19

75-100%

75-100%

300,000< 400,000

> $750,000 – $1.5
million

50 - 74

10 – 14

50-74%

50 - 74%

200,000< 300,000

>$200,000 – $750,000

25 - 49%

5–9

25-49%

25 - 49%

100,000< 200,000

$100,000 – $200,000

Party

675

Forum Fisheries Agency, (2004), "Review of the FSM Arrangement, Paper prepared for the Ninth Annual Meeting of the Parties to the Federated States of
Micronesia Arrangement (FSMA9/WP4)," Ninth Annual Meeting of the Parties to the Federated States of Micronesia Arrangement, 20 - 21 May 2004, Tarawa,
Kiribati. Tarawa, Kiribati. See also Forum Fisheries Agency, Record of Proceedings for the Ninth Annual Meeting of the Parties to the FSM Arrangement, Eight
Annual Meeting of the Parties to the FSM Arrangement, 19 - 20 May 2004, Tarawa, Kiribati.
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While the onshore investment criterion was re-introduced, the category of local
management operations or functions was deleted.
There are a number of reasons for the amendments and these will be disused in detail in
section 5.4.2 on the creation of economic opportunities. One of the key reasons was the
difficulties encountered by some of the large scale vessels in meeting the eligibility
requirements.

5.3.4 Fees
The provisions for calculating fees for the FSM Arrangement are stipulated in Annex
IV, Schedule 1.676 According to Schedule 1 of Annex IV, fees are calculated using the
average regional catch, the average price of tuna from the previous year and a rate of
return of 5%.677 The regional catch is the catch taken by the participating vessels from
the Arrangement Area. The average price of tuna is based on the Bangkok Tuna Market
and provided by the Administrator.
To ensure that the fee structure reflects the different capacities of the vessels, three
categories of vessels have been established. These categories are less than 700 GRT,
between 700 and 1000 GRT, and greater than 1000 GRT.678 Thus, for each vessel
category, the regional catch is an average for all the vessels in that particular category.
Vessel operators have the option of attaining a three month license or an annual license.
A three month license is a quarter of the annual fee. License fees are paid in two equal
instalments. The first instalment is to be paid when the application for a regional
license is lodged and the second instalment is paid at the end of the license period.679 In
addition, the vessel operators pay a levy of US$2,400 for the observer programme.680
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Fee = Average Regional Catch per vessel multiplied by average price of tuna multiplied by 5% rate of
return. Annex IV, Schedule 1, Paragraph 4, FSM Arrangement.
677

Annex IV, Schedule 1 paragraph 2, FSM Arrangement.
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Annex IV, Schedule 1, paragraph 3, FSM Arrangement.
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Annex IV, Schedule 1, Paragraph 7, FSM Arrangement.

680

See above note.
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5.3.5 Distribution of Fee Payments
The provisions for the distribution of payments to the Parties to the FSM Arrangement
are stipulated in Article 10 and Annex VI.681 These payments are from license fees paid
by vessels participating under the FSM Arrangement. The original distribution period
was 1 January to 31 December.682 This was amended at the 12th Annual Meeting of the
Parties to the FSM Arrangement in May 2007 to commence from 1 July to 30 June.683
The change was to align the distribution period with FFA’s fiscal year.684
Paragraph 2 of Annex VI sets out the procedures for distributing the licenses fees
payment for the Parties to the FSM Arrangement.685 Before the distribution is made,
administrative costs approved by the Parties are subtracted from the total fees payment
received.686
Payment to each Party is the sum of the regional catch for that Party, multiplied by the
regional price per tonne.687 The regional price per tonne is calculated using the license
fees collected for the licensing period divided by the total regional catch for all
Parties.688 The regional catch for a Party for distributional purposes is referred to as the
total catch reported that was taken from its EEZs by vessels sponsored by other Parties
to the FSM Arrangement.689 For example, a regional catch for Papua New Guinea is the
catch taken by the participating vessels of the other Parties to the FSM Arrangement.
The catch taken by the participating Papua New Guinea vessels is not included in the
regional catch. Thus, if the total license fees for the period is US$1 million and the total
regional catch is 100,000 metric tonnes, then the regional price per tonne is US$10. If
the regional catch for Papua New Guinea is 3,000 metric tonnes, and the regional price
681

Article 10 and Annex VI of the FSM Arrangement.

682

Annex VI, Paragraph 1(a) of the FSM Arrangement.

683

Forum Fisheries Agency, (2007, Adopted Record for the Twelfth Annual Meeting of the Parties to the
Federated States of Micronesia Arrangement (21 - 23 May 2007), Twenty-six Annual Meeting of the
Parties to the Nauru Agreement, Twelfth Annual Meeting of the Parties to the Palau Arrangement and
Twelfth Annual Meeting of the Parties to the Federated States of Micronesia Arrangement, Wellington,
New Zealand, Wellington, New Zealand.
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Ibid.
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Annex VI, Paragraph 3 of the FSM Arrangement.
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Annex VI, Paragraph 3 of the FSM Arrangement.
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Annex VI, Paragraph 5 of the FSM Arrangement.
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Annex VI, Paragraph 1(d) of the FSM Arrangement.
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Annex VI, Paragraph 1(c ) of the FSM Arrangement.
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per tonne of US$10, the share of the payments will be US$30,000. Additionally, if
another Party like Solomon Islands has a regional catch of 1,000 metric tonne, and
applying the regional tuna price of US$10, then its share of the funds would be
US$10,000. If a Party does not have any regional catch, it will not have any share of
the funds. Only those Parties that have regional catches in their EEZs will receive a
share of the funds.
It is understood that recent changes to the distribution of fee structure for the FSM
Arrangement have been introduced following the 31st Annual Meeting of the Parties to
the Nauru Agreement in May 2012. However, despite this, there is no information in
the public domain showing these changes.

5.3.6 Compliance and Enforcement Requirements
The Parties to the FSM Arrangement are responsible for undertaking compliance and
enforcement requirements, in accordance with the terms and conditions stipulated under
Articles 12 to 17.690 Additional requirements are provided under Annex V. With
respect to the Observer Programme, assistance is provided by the Administrator for the
coordination of the programme, in particular the placement of observers on the vessels
and ensuring that the reports are received from the observers for dissemination to the
Parties as required.

5.3.7 Dispute Resolution
The provisions for dispute resolutions are stipulated under Articles 18 and 19 of the
FSM Arrangement.691 Article 18 of the FSM Arrangement provides the procedures for
consultation between Parties with respect to the interpretation or implementation of the
Arrangement. Article 18 caters for a situation whereby one Party has some issues
concerning the way another Party is operating. The Article caters for occasions where a
vessel, or vessels, of one Party infringes on the rules of the Arrangement and/or the
national laws of another Party.

690

Articles 12, 13, 14, 15, 16 and 17 of the FSM Arrangement.

691

Articles 18 and 19 of the FSM Arrangement.
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If there are disputes, Article 19 of the FSM Arrangement states that the Parties are to
settle these expeditiously either by negotiation or other peaceful means.692

5.4 Assessment of the FSM Arrangement
The FSM Arrangement was an instrument developed to enable PNA States to
participate in the tuna fishery.

The Arrangement encourages domestic industry

development by offering preferential treatment for the eligible vessels and discounted
access fees to the EEZs of participating PNA States. After a slow start, the number of
FSM Arrangement vessels participating in the fishery reached a high of 42 vessels in
March 2012 as shown in Figure 5.1. The increase in the number of participating vessel
is matched by an increase in catch as shown by Figure 5.3.
The FSM Arrangement is directly linked to the Palau Arrangement that was discussed
in Chapter Four.

As highlighted in the Palau Arrangement, there was a planned

reduction of bilateral vessels operating in the purse seine fishery. There was also an
expectation that the reduction of the bilateral vessels allocation would be compensated
for by an increase of the same level for the domestic/locally based category. An
incentive was provided in the form of the FSM Arrangement for bilateral vessels to be
based in and operate from the PNA States.

5.4.1 Asserting and Protecting Sovereign Rights
A contribution of the FSM Arrangement towards the objective to assert and protect
sovereign rights is the opportunity to access the EEZs of participating PNA States for a
lower fee. Instead of competing with the DWFN fishing fleets, the FSM Arrangement
provides access for eligible vessels at a lower cost.
Article 56.1(a) of the LOSC stipulates that coastal States have sovereign rights to their
EEZs for the purpose of exploiting and exploring natural resources. 693 Article 62.2 of
the LOSC goes further to state that a coastal State “shall determine its capacity to
harvest the living resources in the exclusive economic zone.”694

Thus, the FSM

Arrangement has provided an opportunity for the PNA States to exercise their sovereign

692

Article 19 of the FSM Arrangement.

693

Article 56.1(a) of the LOSC.

694

Article 62.2 of the LOSC.
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rights to their EEZs and to establish their capacity to harvest the resource rather than let
the DWFNs harvest them.
There are two indicators that may be used to determine the impact of the FSM
Arrangement on asserting and promoting the sovereign rights of the PNA States. These
indicators are the number of domestic/locally based vessels and the tuna catch for the
FSM Arrangement. It should be noted that this analysis does not include the data for
Tuvalu, with respect to the FSM Arrangement catch and the calculation of the regional
catch.
As will be shown by the following analysis, the Parties to the FSM Arrangement have
established domestic fleets and increased their catch history. This was achieved through
their efforts to assert and promote their sovereign rights, and their cooperation to
facilitate domestic industry developments. This would not have been possible if the
vessels were operating as bilateral vessels and are subjected to the same conditions as
the foreign fishing fleets.
Registered FSM Arrangement Vessels
Figure 5.1 shows the number of registered eligible vessels from 1995 to 2010. At the
commencement of the FSM Arrangement in 1995, the number of registered eligible
vessels was 2. This grew slowly to 7 vessels in 1999, and then more quickly to 13
vessels in 2000, peaking at 32 vessels in 2005. In 2006, the number of vessels declined
by 2, to 30, and then fluctuated between 25 and 30 for subsequent years up to 2010.695

695

The decline was due to the transfer of vessels that operate under the US Treaty.
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Figure 5.1: Register of Eligible FSM Arrangement Vessels 1995 - 2010696
Registered FSM Arrangement Vessels 1995 - 2010
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The slow growth in the first five years of the Arrangement’s implementation is contrary
to the PNA’s expectation to absorb the planned 10% reduction of bilateral purse seine
vessels by 1997 under the Palau Arrangement.697 The increase in the number of vessels
from 7 in 1999 to 13 in 2000 was due mainly to the entry of Taiwanese-interest vessels
operating under Vanuatu and Marshall Islands’ flags. They were regarded as new
entrants and were recognised as domestic/locally based vessels.
The Vanuatu flagged vessels initially operated under bilateral arrangement in Papua
New Guinea before becoming part of the locally based fleet of Papua New Guinea in
2000. The vessels were managed by two separate Papua New Guinea based companies.
One of the companies, South Seas Tuna, was linked to investment interests that
established a tuna processing facility in Wewak, East Sepic in Papua New Guinea. The
second company, FairWell International, focussed mainly on the vessel operations. As
will be highlighted in a later section of the chapter, these vessels struggled to meet the
eligibility criteria during their first few years of operation under the FSM Arrangement.
The Marshall Islands’ flagged vessels operated under the management of a local
company that was established in Majuro, Marshall Islands. Initially, the company
concentrated on vessel operations before becoming involved in the re-opening of the
local processing facility.
696

Data is compiled from the Report of the Administrator presented at various annual meetings of the
Parties to the FSM Arrangement.
697

As discussed in Chapter Four, this planned reduction was unsuccessful as new bilateral fleets entered
the fishery from 2000. There was also difficulty reducing the number of Taiwanese vessels to the agreed
quota.
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The pioneering vessels for the FSM Arrangement were sponsored by the Federated
States of Micronesia, Kiribati and Solomon Islands. These three PNA States were the
main proponents of the FSM Arrangement and it is therefore not surprising that they
were the first to have their vessels participating. As shown by Figure 5.2, Papua New
Guinea and Marshall Islands’ sponsored vessels entered the FSM Arrangement from
2001 and 2002, respectively. Since 2003, the main fleet fishing under the Arrangement
is from Papua New Guinea, followed by the fleet of the Marshall Islands. The Papua
New Guinea sponsored vessels are linked to the tuna processing facility investment as
stated above. The number of vessels in Papua New Guinea’s FSM Arrangement fleet
peaked at 19 in 2007, before declining to 17 in 2008. The reduction was due to a
transfer of vessels to operate under the US Treaty fleet.698
Figure 5.2: FSM Arrangement Vessels and Home Parties 1998 – 2008699
Registered Vessels and Home Parties 1998 - 2008
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Since the commencement of the Arrangement, Kiribati had only sponsored one vessel.
This vessel operated like a bilateral fishing vessel with points awarded only for its
contribution to national employment, flag and its local equity of 49% under the 1998
eligibility criteria.700 The Kiribati sponsored vessel did not undertake local offloading,
transhipment or local fuel purchase and its contribution to government revenue was not
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Forum Fisheries Agency, (2006), "Review of Registered Vessels, Paper prepared for the Eleventh
Annual Meeting of the Parties to the Federated States of Micronesia Arrangement (FSMA11/WP3(i)),"
Eleventh Annual Meeting of the Parties to the Federated States of Micronesia Arrangement, 12 May
2006. Honiara, Solomon Islands.
699

Compiled from various papers for the Annual Meeting of the Parties to the FSM Arrangement.

This is reflected in the various ‘Review of Registered Vessels’ papers presented at the Annual Meeting
of the Parties to the FSM Arrangement.
700

183

sufficient to earn points.

However, the vessel earned points for its flag, local

management functions and employment of nationals, and this was sufficient to meet the
minimum requirement of the FSM Arrangement.

With the removal of the local

management component of the eligibility criteria in 2004, the Kiribati sponsored vessel
failed to meet the eligibility criteria during the annual review in 2005.701 Despite this,
the vessel was allowed to continue its operation on the condition that it improves on the
areas identified by the annual review. The vessel finally re-gained its eligibility three
years later at the 13th Annual Meeting of the FSM Arrangement in 2008 and this was
achieved by changing its operating pattern to offload or tranship its catches within the
Arrangement Area.702
The fleet of the Federated States of Micronesia peaked at 8 vessels in 2003 and then
declined to 3 vessels in 2006. The decline was due mainly to the transfer of vessels to
operate under US Treaty fleet and the difficulties in meeting the eligibility criteria of the
FSM Arrangement. One of key reason for the difficulties was due to the tendency of
the vessels to operate like those under bilateral arrangements and with minimum local
offloading and fuel purchases in the Arrangement Area. The transfer of operations
allowed the vessels to have un-capped effort of fishing days under the US Treaty.703
The Solomon Islands’ fleet comprised mainly archipelagic type vessels and tended to
operate within their domestic waters. The fleet fluctuated between 2 and 4 vessels. The
local company, National Fisheries Development, has links to the international company
Tri-Marine and is also linked to the tuna processing plant in Noro, Solomon Islands.
The Marshall Islands’ sponsored fleet entered the Arrangement in 2002 with 5 vessels.
The fleet increased to 6 vessels from 2003 and then reduced to 5 from 2006. Like the
Papua New Guinea sponsored vessels, the Marshall Islands fleet has Taiwanese
701

Forum Fisheries Agency, (2006), "Review of Registered Vessels, Paper prepared for the Eleventh
Annual Meeting of the Parties to the Federated States of Micronesia Arrangement (FSMA11/WP3(i))"
Eleventh Annual Meeting of the Parties to the Federated States of Micronesia Arrangement, 12 May
2006.
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Forum Fisheries Agency, (2008), "Review and Evaluation of Registered Vessels, Paper prepared for
the Thirteenth Annual Meeting of the Parties to the Federated States of Micronesia Arrangement
(FSMA13/WP1) " Thirteenth Annual Meeting of the Parties to the FSM Arrangement, May 2008. Koror,
Palau.
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As will be discussed in Chapter Six on Vessel Day Scheme, the US Treaty vessels had an un-capped
number of fishing days until June 2012. An allocation of days was provided for the US Treaty fleet;
however; this was not binding. The allocation of fishing days for the FSM Arrangement was capped at
3,907 days in 2007, following concerns that a potential loophole was available for the bilateral vessels to
switch and operate under FSM Arrangement.
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interests. The only difference is that the managing company of the Marshall Island’s
fleet is 100% locally owned.
This section have demonstrated that the FSM Arrangement have enabled the
participating PNA States to establish their domestic and/or locally based fleets.
Therefore, rather than being or remaining spectators in their EEZs, the participating
PNA States under the FSM Arrangement have become participants or operators and
competing with other fishing fleets that may have a long history in the fishery. As
operators in the fishery, it is argued that the PNA States have strengthened their claims
to the EEZs as well as asserting their sovereign rights. That is, instead of continuing to
give out access to the other States to harvest their allowable catch in accordance of
Article 62 of the LOSC, the FSM Arrangement has enabled the PNA States to build
their capacity to participate in the fishery.
FSM Arrangement Catches from 1996 to 2006
Catches for participating FSM Arrangement vessels reached the 200,000 metric tonne
mark in 2004, coinciding with the increase in the number of participating vessels. As
depicted in Figure 5.3, the catch of the FSM Arrangement vessels has increased from
less than 50,000 to over 200,000 metric tonnes.
Figure 5.3: Regional and Total Catch, FSM Arrangement 1995 - 2006704
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Sourced from various working papers prepared for the Annual Meeting of the Parties to the FSM
Arrangement.
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For the first five years of the FSM Arrangement, the regional catch comprised, on
average, 35% of the total catch by participating vessels. From 2000 to 2002, the
regional catch averaged at approximately 64%. From 2003 to 2006, the proportion of
regional catch fell to below 50%.
Figure 5.4 depicts the proportion of regional catch taken from the EEZs of the Parties to
the FSM Arrangement for the period 1996 to 2006. The majority of the regional catch
was taken from the Kiribati EEZ. Palau recorded the lowest with less than 1% of
regional catch taken from its EEZ. This low percentage is consistent with the historical
fishing pattern for Palau’s EEZ with low levels of purse seine fishing.705
Figure 5.4: Share of Regional Catch for the Parties to the FSM Arrangement 1996
– 2006706
Ten Year Average Share of Regional Catch (1996 - 2006)
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In terms of the share of catch taken by the Arrangement’s participating vessels in each
EEZ of the Parties, Figure 5.5 shows that those Parties such as Papua New Guinea,
Marshall Islands and Solomon Islands that have shore-based processing facilities have a
low regional catch. For example, for the Kiribati EEZ, the catch for its sponsored
vessel (home vessel) comprised 1.9% of the total catch by Arrangement’s vessels.
Compared with the catch for the Papua New Guinea, Marshall Islands and Solomon
Islands’ sponsored vessels, their home catch comprised approximately 73%, 51% and
46% respectively.

To date, fishing activities in Palau’s EEZ have been undertaken by longline vessels with very little
purse seine fishing activities. This will be demonstrated in Chapter Six whereby Palau has the lowest
number of fishing days allocated to it under the Vessel Day Scheme.
705
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Sourced from various working papers prepared for the Annual Meeting of the Parties to the FSM
Arrangement.
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The catch of the Federated States Micronesia sponsored vessels comprised
approximately 17% of the total FSM Arrangement catch taken from its EEZ. This is
slightly higher compared to the Kiribati vessel’s operation and was due mainly to the
type of operations undertaken by the vessels of the Federated States of Micronesia. That
is, half of the fleet of the Federated States of Micronesia operated closer to their home
EEZ and the other half operated like bilateral vessels, with minimum local fuel
purchases and offloading their catch in ports outside the Arrangement area. These
operational patterns are reflected in the annual assessment of the vessels’ eligibility.707
For Nauru and Palau that do not have any sponsored vessels under the FSM
Arrangement, the catches from their respective EEZs were recorded as 100% regional
catch.
Figure 5.5: Proportion of Regional Catch to Total Catch for EEZs708

Proportion of Regional Catch to Total
Catch

Share of Regional Catch in Total Catch for EEZ 1996 - 2006
120%
100%
80%
60%
40%
20%
0%
Federated
States of
Micronesia

Kiribati

Marshall Is

Nauru

Papua New
Guinea

Palau

Solomon Is

The total regional and home catches for the FSM Arrangement Parties are depicted in
Figure 5.6. The Papua New Guinea EEZ comprised the highest catch for the period
1996 to 2006, at approximately 323,000 metric tonnes, followed by Kiribati with a total
of approximately 232,000 metric tonnes. Palau comprised the lowest total catch of
2,765 metric tonnes for the period 1996 to 2006. Thus, it is argued that the FSM
Arrangement have enabled the participating PNA States to establish their catch
histories.

707

Reviews of the vessels’ eligibility are undertaken on an annual basis.

708

Sourced from various working papers prepared for the Annual Meeting of the Parties to the FSM
Arrangement.
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Figure 5.6: FSM Arrangement Aggregated Total Regional and Home Catches in
Parties’ EEZs 1996 - 2006709
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Similar to the contribution of establishing a domestic/locally base fleet, the FSM
Arrangement have also enable the PNA States to have catch histories. This may not
have been possible if the domestic/locally based vessels of the PNA States were to
operate under similar conditions as the DWFNs fishing fleets.

5.4.2 Creation of Economic Opportunities
The underlying objective of the FSM Arrangement is to create economic opportunities.
Two indicators are used to assess the economic opportunities for the PNA States. These
indicators are in the form of financial benefits and economic benefits.
The FSM Arrangement enables the domestic/locally based purse seine fleets of the PNA
States to access the EEZs of the participating States and paying one license fee. In
return, the participating vessels and their operators are encouraged to employ nationals
as crew members or support a local enterprise, offload their catch and take on fuel in the
ports of the Parties/PNA States, contribute towards government coffers in the form of
taxes, duties and other fees, and/or invest in domestic projects such as tuna processing
facilities.
In the first distribution period in 1995, the Parties of the FSM Arrangement received
financial benefits just over US$50,000. Since 1995, the total accumulated financial

709

Sourced from various working papers prepared for the Annual Meeting of the Parties to the FSM
Arrangement.
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benefits for the Parties to the FSM Arrangement had risen to over US$25 million.710 As
indicated above, the number of vessels also increased peaking at 32 vessels in 2005, and
catch levels increased from less than 3,000mt in the 1995 to approximately 219,000mt,
ten years later.
Financial Benefits
The financial benefits of the FSM Arrangement are derived from licensing fees and
distributed to the Parties in accordance with the provisions under Article 10 and Annex
VI of the Arrangement.711

In particular, Annex VI paragraph 5 states that the

distribution of payments to each Party “shall be the sum of the regional catch for that
Party multiplied by the regional price per tonne.”712 The regional price per tonne is
defined as the total value of license fees (for the period) divided by the regional catch of
all Parties.713 Regional catch is defined as the catch taken from other Parties’ EEZs,
outside the vessel’s domestic or home EEZ.
There are no monetary compensations for being a Party to the Arrangement. Monetary
compensations are only accrued when a participating vessel from Party A, catches fish
from Party B’s EEZ. If there were no fish taken from Party B’s EEZ, then Party B will
not receive any financial compensation under the Arrangement.

Further, if a

participating vessel from Party A caught fish from its own EEZ, Party A will not
receive financial compensations from the Arrangement.
As depicted in Figure 5.7, there is an uneven distribution of the financial benefit from
the FSM Arrangement. There are two key reasons for this. Firstly, distribution is
dependent on the fishing patterns of participating vessels. If the participating vessels
spent more time in its domestic EEZ or less time in the other EEZs, their regional catch
would be low. Secondly, the unevenness may be due to the participating vessels
concentrating their fishing operations in one or two EEZs despite the regional access of
up to six EEZs as provided under the regional license. For example, in 2006, the
710

The distribution period is defined in the Arrangement as from 1 January to 31 December. This was
amended in 2007 and the distribution period was from 1 July to 30 June. The amendment was to align
with the FFA’s financial year and subsequently, ease of administration. The first distribution period was
from 23 September 1995 to 31 December 1995.
711

Article 10 and Annex VI of the FSM Arrangement.

712

Annex VI, paragraph 5 of the FSM Arrangement.
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Annex VI, paragraph 4 of the FSM Arrangement.
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regional catch comprised approximately 50% of the total catch for the FSM
Arrangement vessels714 and the remaining catches were taken from either the home
EEZs, high seas areas adjacent to the Party’s EEZs, or other EEZs.
Figure 5.7: Financial Benefits from FSM Arrangement 1995 – 2006715
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As shown in Figure 5.7, the majority of financial benefits have been absorbed by
Kiribati, receiving approximately 36% of the total payments, followed by the Federated
States of Micronesia with 20%. Palau received the lowest share at less than 1%.
The financial benefit for Marshall Islands accrued only from 2001 when it became a
Party to the FSM Arrangement. Despite the high catches taken from Papua New
Guinea’s EEZ, the financial benefit for that Party comprised only 14% of the total. This
low level of financial benefits from the FSM Arrangement was due mainly to the low
regional catch for the Papua New Guinea EEZ.
Economic Benefits
Unlike the financial benefits, the economic benefits are not as tangible. The points
achieved by the vessels under the eligibility criteria effectively provide an indication of
the vessels’ contributions towards their home Party’s economic development.
Therefore, this failure to meet the minimum requirements would be a clear indication

714

Sourced from various working papers prepared and presented at FSM Arrangement Annual Meetings.

715

Sourced from various working papers prepared for the Annual Meetings of the Parties to the FSM
Arrangement.
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that the vessels are not contributing to objective of the Arrangement in terms of
maximising economic benefits for the Parties.
Figure 5.8 provides a summary of the vessels’ eligibilities following the annual review
process. In the few first years of the FSM Arrangement, all the vessels on the Register
of Eligible Vessels maintained their eligibility during the annual reviews. This changed
from the year 2000 when some of the vessels on the Register of Eligible made limited
or no contribution towards the components of the eligibility criteria. As shown by
Figures 5.8 and 5.9, a number of vessels failed to meet the eligibility criteria to warrant
their continuing participating under the FSM Arrangement between 2000 and 2007. In
2001, less than 50% of the vessels on the Register of Eligible Vessels met the eligibility
criteria. There was some improvement from 2002 until 2008 when all the vessels met
the eligibility criteria during the annual reviews.
Figure 5.8: Vessel Eligibility Based on Annual Reviews 1997 – 2010716
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The majority of the vessels that failed to meet the eligibility criteria between 2001 and
2004 were sponsored by Papua New Guinea.717

Despite being subject to an

independent review in 2001 and the continual failure to meet the eligibility criteria in
two consecutive meetings thereafter, the vessels were allowed to continue their
operations under the FSM Arrangement.718 This allowance was provided because the
716

Sourced from various working papers on the Review of Vessels prepared for the Annual Meetings of
the FSM Arrangement from 1997 to 2010.
717

See above note.
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Forum Fisheries Agency, (2001), Record of Proceedings for the Sixth Annual Meeting of the Parties to
the FSM Arrangement, Sixth Annual Meeting of the Parties to the FSM Arrangement, 2 May 2001,
Rarotonga, Cook Islands
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vessels were linked to the onshore investment and the delays in the construction of the
processing facility.719
The primary focus of the FSM Arrangement was to provide preferential treatment for
vessels of participating PNA States. By paying only one license fee, the eligible vessels
can access up to 6 other EEZs. The original eligibility criteria and the 1997 amended
version take into account the different size of vessels and the nature of the vessels’
operations.720

Though there was provision for onshore investment as one of the

elements for the eligibility criteria, there were no set procedures on how these may be
implemented. There appeared to be an underlying assumption that onshore investment
such as the processing facility is ready to take in fish and there vessels are to supply it.
This was not the case with respect to the Papua New Guinea situation. The vessels
started operating before the construction of the facilities was undertaken. Therefore, as
a way forward, the Parties to the FSM Arrangement amended the eligibility criteria at
their 9th Annual Meeting in 2004.721 This amended eligibility criteria is depicted in
Table 5.4.
The incorporation of the onshore investment the criterion had resulted in a vast
improvement in the number of vessels in meeting and maintaining their eligibility
status. Further, the unease and awkwardness observed at the Annual Meeting of the
Parties to the FSM Arrangement when the subject was discussed, was removed.722
However, while this was good for the Arrangement’s credibility, it is argued that the
majority of the vessels were obtaining just the minimum points to participate under the
Arrangement.723

This is confirmed by Figure 5.9 where more than half of the

participating vessels were scoring points between 25 and 29 in the eligibility
719

Forum Fisheries Agency, (2002), Record of Proceedings for the Seventh Annual Meeting of the
Parties to the FSM Arrangement, Seventh Annual Meeting of the Parties to the FSM Arrangement, 1 May
2002, Pohnpei, Federated States of Micronesia.
720

Small archipelagic vessels were perceived to operate closer to their home waters, and generate more
local purchases and activities compared to larger vessels.
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Forum Fisheries Agency, (2004), Record of Proceedings for the Ninth Annual Meeting of the Parties
to the FSM Arrangement, Eight Annual Meeting of the Parties to the FSM Arrangement, 19 - 20 May
2004, Tarawa, Kiribati.
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Based on personal observations at the meetings when Parties experienced difficulties in absorbing the
assessments and making the decisions concerning the future of the vessels that failed to meet the
eligibility criteria.
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The Papua New Guinea sponsored vessels that failed to meet the eligibility criteria during their first
three years of participation improved their scores with the 2004 amended criteria.
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assessments from 2005 onwards. On the positive side, the participating vessels have
maintained their eligibility and no vessel had failed its annual review since 2008.
Figure 5.9: Points Scored by Vessels (by category) for the Annual Reviews 1997 2010724
Points Scored by Vessels at Annual Reviews
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The only tangible economic benefit of the Arrangement for the PNA States is
employment opportunities for the nationals of the Parties as crew members of the
vessels and as employees at the shore-based facilities. This is confirmed by Parris et al
who point out that the economic contributions of the vessels operating under the FSM
Arrangement as spinoff benefits and noted that the only real benefit from onshore
investment is from employment generation.725 Whether this benefit is sufficient to
compensate for the cheaper license may only be answered by the sponsoring Party.
Other economic benefits include the use of local services when vessels offload or
tranship their catches, purchase fuel from local suppliers, and government revenue
through taxes, rates and the use of other government services.
Other Related Benefits
An amendment was made to the flag component of the eligibility criteria following the
2004 Annual Meeting of the Parties, which removed points for vessels flagged to nonPNA FFA countries. This ensured the financial benefits of the Arrangement remained
724

Sourced from various working papers on the Review of Vessels prepared for the Annual Meetings of
the FSM Arrangement from 1997 to 2010.
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Papua New Guinea and Marshall Islands are the only Parties that have substantial onshore investments.
Kiribati, Federated States of Micronesia and Solomon Islands tend to concentrate on vessel operations
and onshore operations focused on providing support for the participating vessels. Source: Hannah Parris,
Kate Barclay and Ian Cartwright, (2007), Review of the Federated States of Micronesia Arrangement:
Report prepared for the Parties to the FSM Arrangement.
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with the Parties and strengthened vessels’ commitments to Flag state control
requirements.726 There was no explanation of the type of benefits envisaged; however;
one of the key benefits was the catch and effort histories available for the individual
Parties.
Underpinning all the benefits of the FSM Arrangement are the financial and time
savings for the vessel operators. Under the FSM Arrangement, vessel operators save
time as they do not have to negotiate individual access to the EEZs of the other
members of the PNA. Financially, vessel operators only pay one fee for accessing up to
seven EEZs. Furthermore, the vessels are provided leniency in terms of licenses and
payments terms. In particular, they have the option of acquiring a 3 month or an annual
license, and also paying the annual license in two instalments, with half paid at the
beginning of the license and the balance six months later.

5.4.3 Conservation and Management of the Tuna Stocks
The FSM Arrangement is an economic development measure, hence its contribution
towards the conservation and management of the tuna stock is limited.
The FSM Arrangement was established at the time the fishery was expanding and
catches from the WCPO were increasing to the levels that subsequently brought tuna
stocks such as bigeye and yellowfin to the attention of fisheries scientists. There was no
regional fisheries management organisation at the time and the focus of the PNA was to
maximise economic benefits from the fishery. Furthermore, allocation did not feature
in the discussions except for the reference to it as provided by Article 61.1 of the LOSC
stating that “the coastal State shall determine the allowable catch of the living resources
in its exclusive economic zone.”727 As highlighted throughout this chapter, the key
focus of the Arrangement is to provide preferential treatment for the Parties’ domestic
and locally based purse seine fleets, to give them an advantage over their bilateral
counterparts by paying a regional access license that enables them to fish in the EEZs of
the other participating Parties to the Arrangement. The PNA also held the long term

726

Forum Fisheries Agency, (2004), "Review of the FSM Arrangement: Working Paper 4," Ninth
Meeting of the Parties to the Federated States of Micronesia Arrangement for Regional Fisheries Access.
Tarawa, Kiribati.
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view to participate in the fishery which is an aspiration typical of resource-owners of
valuable commodities.
One of the anticipated benefits of the FSM Arrangement for the region and the entire
fishery was the catch data information, collected from the participating vessels. At the
time the Arrangement was established, catch data for scientific analysis of the stock of
the fishery was limited and scientists were calling for improved data. As noted in
Chapter Four, a high degree of under and mis-reporting of catch data had been reported
by the SPC. Through the FSM Arrangement, it was anticipated that the catch data
collected from the participating vessels would contribute immensely towards the
databank. In addition, as the fee level for the Arrangement is not tagged to the catch
data of the individual vessel, the likelihood of vessels providing their data is higher
compared to foreign vessels operating under bilateral arrangements. As the catch data is
a key determinant of the financial benefits for the Parties of the FSM Arrangement, this
would act as an incentive for the Parties to ensure that catch data from the vessels is
submitted to the Administrator. Failure to follow up on catch reports or submitting
them, risks missing out on the distribution of fee payments.728 As the vessels are based
in the PNA States, the likelihood of catch reports being maintained and submitted is
high.

Because the vessels require the ongoing support of its sponsor to continue

operating under the FSM Arrangement, they need to adhere to the rules.
Another benefit that was not highlighted at the beginning of the Arrangement was the
creation of catch histories for future allocation or quotas. Whilst the focus was to
improve catch data primarily for fisheries management purposes, this was purely for
scientific purposes only and an avenue to gauge the level of catch that DWFNs were
taking from the fisheries. The full value of the FSM Arrangement was finally realised
when the negotiation of the WCPFC Tuna Convention started to pick up momentum
and the PNA engaged in the FFA workshops on fisheries management arrangements.
The workshops highlighted the types of management arrangements that the WCFC
could potentially introduce to ensure the fish stocks remained at sustainable levels with
a focus on the implications of allocation or establishment of catch quotas.

Two

scenarios were highlighted: the allocation of catch based on flags (of vessels), or by
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EEZ from which the fish were taken. These scenarios are both achievable under the
FSM Arrangement. If the allocation is by flag, the Parties, particularly those with
vessels that are flagged to them, would have an established catch history. If it is based
on EEZs, the catch data from the FSM Arrangement vessels could also be used under
that scenario.
As will be discussed in Chapters Six and Seven, the FSM Arrangement vessels have
contributed towards the increase in effort levels in the purse seine fishery under the
Vessel Day Scheme. With respect to the Third Implementing Arrangements to be
discussed in Chapter Seven, the FSM Arrangement vessels are exempted from some of
the conservation and management measures that were established to address the
concerns regarding the yellowfin and bigeye species.

Scientists have since made

recommendations for the removal of these exemptions as will be in Chapter Seven.729

5.5 Challenges in Implementing the FSM Arrangement
The development and implementation of the FSM Arrangement was not without
challenges. During the development phase, the challenges for the Parties included the
need to ensure that the definitions for domestic and locally based foreign vessels would
cater for all, that such vessels will contribute towards the development of the domestic
industries, and that the fee for regional access is fair and equitable.

These were

highlighted above in the section 5.4. To address the concerns of the Parties, the points
system using the eligibility criteria was developed.

With respect to fee level, a

compromise was reached using the 5% rate of return as the basis of the calculation
(instead of the recommended 4% put forward by the Taskforce).
Section 5.4 provided an analysis of the implementation of the Arrangement and
difficulties with respect to the eligibility criteria were highlighted. These difficulties
have led to the review of the eligibility criteria in 1998 and 2004. As indicated, the
amendment in 1998 allowed for the differences of the type of vessels operating under
the Arrangement. This is because the original eligibility criteria were broad and applies
to all vessels irrespective of the type and/or size of the vessel. In 2004, new challenges
were encountered whereby a number of vessels failed to meet the eligibility criteria
729
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196

when they were reviewed at the annual meetings of the FSM Arrangement. As the
vessels were part of the overall domestic industry project that included the
establishment of a processing tuna plant, the Parties to the FSM Arrangement were
faced with a dilemma. This is because if the vessels are deleted from the register of the
eligible vessels, the investment for the processing plant will be at risk.

5.6 Conclusion
The two key objectives of the FSM Arrangement were to secure maximum economic
benefits through cooperation from the exploitation of the tuna resources of the WCPO,
and to promote greater participation by nationals of the Parties in fisheries and assist in
the development of national fisheries industries.

This chapter has shown that the

economic benefits derived from the FSM Arrangement included employment
opportunities, onshore investments, utilisation of services and purchases of local
provisions for the vessels’ operations. Employment opportunities derived under the
FSM Arrangement are fundamental for the overall development of a State, particularly
the contribution towards its social objectives.
Catch histories established for the PNA States have more than compensated for any
foregone access revenue from bilateral access agreements. These catch histories are
important for current and future management arrangements, particularly for the
imminent debate on allocation that is yet to take place at the WCPFC level.
Furthermore, the opportunity to participate in the industry provided the PNA States with
an insight and understanding of the complexities involved in capturing, processing,
marketing and managing their tuna catch.
The FSM Arrangement has contributed to a limited extent in tipping the scales. The
FSM Arrangement has provided the PNA States with an avenue to establish their
domestic tuna industries by providing preferential access and the participating vessels
paying only one fee for a regional license. More importantly, the FSM Arrangement
has enabled the PNA States to become participating partners rather than spectators in
the WCPO tuna fishery. One the other hand, while the FSM Arrangement provides
financial and economic benefits to the PNA, there has not been sufficient focus on the
sustainability of the fisheries resources.
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The next chapter will discuss the first PNA measure that was adopted in the third
decade of the group’s existence. As will be demonstrated in Chapter Six, the PNA
States have continued to response to the changes in the tuna fishery and using their
sovereign rights to the EEZs in the efforts to take control.
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Chapter Six: Palau Arrangement Management
Scheme (Vessel Day Scheme)
6.1 Introduction
In 1992, the PNA States introduced limits on fishing effort to manage the expansion of
the purse seine fishery under the Palau Arrangement for the Management of the
Western Pacific Purse Seine Fishery which was discussed in Chapter Four.

The

mechanism used to limit fishing effort was the number of licenses issued by the PNA
States to fishing vessels seeking access to the purse seine fishery in their respective
EEZs. As discussed in Chapter Four, a number of developments occurred following the
adoption of that instrument and placed immense pressure on PNA States to maintain the
group’s solidarity, including the need to adopt a credible management measure to
replace the limit for the purse seine fishery using the number of vessels to be licensed.
This chapter discusses the Palau Arrangement for the Management of the Western
Pacific Purse Seine Fishery as Amended – Management Scheme (Vessel Day Scheme
(VDS)) referred hereafter as the Palau Arrangement Management Scheme. 730

The

amendment represents the replacement of the vessel number limits with the use of VDS
to limit fishing effort. Unlike its predecessor, the VDS is applied and implemented by
all the PNA States as well as other FFA Member States that access the Palau
Arrangement Management Scheme.
The chapter is composed of four sections. The first section provides the historical and
background for the VDS, followed with a discussion on the VDS and a critical analysis
of its key features in the second section. The third section assesses the contribution of
the VDS towards the tilting of the ‘scale’ towards the favour of the PNA using three
sets of criteria; asserting and protecting sovereign rights; creating economic
opportunities, and the conservation and management of the tuna stock.
The chapter argues that the VDS has contributed significantly in tipping the scales
towards the PNA’s favour. There are two reasons for this. Firstly, the VDS has
provided the PNA with a level of control that the previous management scheme
struggled to achieve. Secondly, the VDS has given the PNA States the opportunity to
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increase the economic rents derived from the fishery, particularly with the introduction
of the minimum fee per day for access.
It should be noted that references to vessel number limits are linked to the discussions in
Chapter Four. This chapter focuses on the Palau Arrangement Management Scheme
that was effective from December 2007. Furthermore, the chapter focuses only on the
VDS for the purse seine fishery. It does not include the discussions or the scheme for
the longline fishery.731

6.2 Historical Background
The VDS is a fishery management scheme established by the PNA group under the
Palau Arrangement Management Scheme as an Annex of the Palau Arrangement for
the Management of the Western Pacific Tuna Fishery – Amended 2010.732 The VDS
effectively provides PNA States the capacity to control fishing effort and access to the
purse seine tuna fishery.733 By controlling fishing effort, the PNA group were presented
with an unprecedented opportunity to dictate the terms and conditions of access as well
as the allocation of fishing effort.734 The VDS replaces the limits based on the number
of fishing licenses that was discussed under Chapter Four.735
The objective of the VDS is to “enhance the management of purse seine fishing vessel
effort in the waters of the Parties by encouraging collaboration between all Parties.”736
The VDS is to promote the optimal utilization and conservation of tuna resources;
facilitate maximum economic returns, employment generation and export earnings
opportunities from sustainable harvesting of tuna resources; support the development of
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The longline VDS was developed in 2009 but has yet to be officially implemented.
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domestic locally based purse seine fishing industries; and promote effective and
efficient administration, management and compliance.737
Following the adoption of the vessel number limit in 1992, a number of key
developments took place that required the coastal and flag States to conserve and
manage fish stocks in a responsible manner.

These developments included the

conclusion of the UNFSA and the FAO Code of Conduct for responsible fishing in
1995 and the negotiation of the WCPF Tuna Convention which concluded in September
2000. In addition, tuna catches from the WCPO tuna fishery continued to increase
along with a growing interest from new fishing fleets seeking entry to the region.738
When the WCPO tuna catch levels started to reach over 2 million metric tonnes from
1998, this sparked concerns regarding the sustainability of the bigeye and yellowfun
tuna species.739 These developments contributed towards the call for a review by the
Parties to the Palau Arrangement at their 4th Annual Meeting in April 1999.740
As discussed in Chapter Four, the internal and external pressures on the Palau
Arrangement vessel number limits began to intensify in the late 1990s through to the
early 2000s. The internal pressures were driven by the national interests of individual
parties and their development aspirations, while the external pressures were focussed on
the credibility and the integrity of the PNA as a group in establishing management
measures and adhering to the agreed terms and conditions. The combination of the two
tested the solidarity of the PNA group. As a way forward, the use of number of fishing
licenses to control fishing effort and creating scarcity for economic purposes was
reviewed.741
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The review of the Palau Arrangement vessel number limit in 1999 was influenced by
two key factors. Firstly, the need to maintain the solidarity of the PNA group and
secondly, the need to maintain a cohesive approach to sub-regional management of the
purse seine fishery.

Maintaining the group’s solidarity and cohesiveness was

imperative for the PNA States particularly at the time when the discussions at the
Multilateral High Level Conference (concerning the conservation and management of
the highly migratory fish stocks in the WCPO) were progressing towards a
conclusion.742 With growing interest from new entrants to access the lucrative purse
seine tuna fishery and increasing demand for more licenses from participating fleets,
pressure was placed on the Parties to the Palau Arrangement to identify ways to
accommodate them when the number of vessels was reviewed at the annual meetings.743
Over time, this pressure had threatened the solidarity and the credibility of the PNA
group in implementing responsible fishing practices.744 Hence, the need to review the
use of licenses to limit purse seine effort was crucial for the PNA group if they were to
take control of the tuna fishery and tip the scale in their favour away from the DWFNs.
A key recommendation of the review of the Palau Arrangement vessel number limit was
for a change of management mechanism from limiting effort using the number of
fishing licenses (vessel numbers) to one which uses the number of days. 745 The review
anticipated that by using number of days to limit the purse seine fishing effort, the PNA
States would have full control on who they could license to fish in their waters and the
Fisheries Agency, (1997), "Review of Vessel Numbers: Working Paper PA2/WP5.3 for the Second
Annual Meeting of the Parties to the Palau Arrangement," Second Annual Meeting of the Parties to the
Palau Arrangement, 28 - 29 April. Funafuti, Tuvalu.; Forum Fisheries Agency, Record of Proceedings of
the Third Annual Meeting of the Parties to the Palau Arrangement, Third Annual Meeting of the Parties
to the Palau Arrangement, May 1998, Port Vila, Vanuatu.; Forum Fisheries Agency, (1999), Record of
Proceedings for the Fourth Annual Meeting of the Parties to the Palau Arrangement, Fourth Annual
Meeting of the Parties to the Palau Arrangement, Apia, Samoa.
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number of days they could allocate to their bilateral partners. 746 This aspect of control
was missing under the vessel number scheme because the PNA States were locked in to
the agreed allocation and required to license only the vessels of the fleets that were
recognised under Annex 1 of the Palau Arrangement.747 The recommendation was
adopted at the 5th Annual Meeting of the Parties to the Palau Arrangement in May
2000.748 This was followed by a series of comprehensive discussions from 2001 to
2004.749 After seven years of ongoing discussions, the VDS became effective on 1
December 2007.

In May 2012, the application of Tokelau to access the Palau

Arrangement and the VDS was endorsed by the PNA Ministers at their 7th Annual
Meeting held in Papua New Guinea.750

6.2.1 Development of the VDS
The VDS was adopted in principle by the Parties to the Palau Arrangement at their
Ninth Annual Meeting in May 2004, with implementation to commence from 1 January
2005.751 Two conditions were attached to the adoption of the management scheme.
Firstly, a Memorandum of Understanding needed to be signed to facilitate the
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immediate implementation of the VDS while the national requirements to ratify the
amendments to the 1992 Palau Arrangement vessel number limit were underway. This
Memorandum of Understanding was necessary to enable the implementation of the
VDS to commence on 1 January 2005. Ratification of the amendments to the Palau
Arrangement to recognise the Management Scheme was required at the national level.
Because the ratification process varies between each of the PNA States, this had
implications for the implementation of the VDS, and was not ideal given the nature of
the purse seine fishery and the operations of the DWFNs in the PNA region.
Secondly, that the outcome of the auditing and verification of the Total Allocated Effort
(TAE) and the Party Allocated Efforts (PAE) for each of the PNA States does not result
in significant differences from the audited TAE and the PAEs presented at the 9th
Annual Meeting of the Parties to the Palau Arrangement.752 This auditing process was
undertaken to ensure that the most recent data is included in the calculation of the TAE
and the PAE.753
By December 2004, there were no signatures on the Memorandum of Understanding to
facilitate the implementation of the VDS from January 1 2005. 754 Consequently, the
initial target date for implementation was not achieved. There are a number of reasons
for the lack of signatures, one of which is the reluctance of the PNA States to enter into
a management scheme that they were not yet comfortable with. This is especially the
case with respect to the calculation and the allocation of days. 755 Unlike the previous
instruments where the PNA States were more forthcoming in signing the
Agreements/Arrangements, signing the Memorandum of Understanding facilitates the
immediate implementation of the VDS.

The signing of the Memorandum of

Understanding may also be interpreted as an acceptance of the VDS and therefore
locking the PNA States into their assigned allocation of days.
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The lack of progress may also be seen as the PNA States’ preference for the vessel
number regime and their lack of commitment to make difficult decisions.756 This was
not the case. The PNA States wanted assurance that the VDS would succeed, and that
their aspirations to develop or expand their domestic industries would not be
undermined. Effectively, they needed a “reality check” and reassurance that the VDS
was the best measure to replace the dysfunctional vessel number system. They also
wanted confirmation that the socio-economic factors were incorporated into the
calculation of the TAE and PAE, instead of basing them on scientific information alone.
The need for reassurance was due to the reservation felt by PNA States with the
allocation of the PAE because the introduction of limits may jeopardise future
investments and the domestic aspirations of the PNA States.757
The failure to meet the original VDS implementation target date was fortuitous for the
PNA group. This is because the Parties were provided with an opportunity to pause and
take stock of what the scheme required of them. As they reassessed their circumstances,
gaps were encountered which led to a consideration of an ‘opt-out’ option from
participating or implementing the VDS.758 The Parties agreed to a trial implementation
of the VDS for at least six months when all signatures for the Memorandum of
Understanding had been received. In addition, a manual or handbook on the procedures
for the VDS was developed and presented at the 11th Annual Meeting of the Parties to
the Palau Arrangement in 2006.759
The two additions were not part of the original implementation plan of the Parties to the
Palau Arrangement when they adopted the VDS in principle, at their Ninth Annual
Meeting in April 2004.

The opportunity to trial the operations coupled with the

production of the handbook provided the Parties to the Palau Arrangement (and the
entire PNA group) some degree of certainty. Had the group continued as planned, the
implementation and the administration of the VDS would have been difficult,
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challenging and inadvertently counter-productive.

Furthermore, the solidarity and

credibility of the PNA group would have been threatened from internal differences and
increased international criticism.
The Federates States of Micronesia, Marshall Islands, Nauru, Papua New Guinea and
Solomon Islands signed the Memorandum of Understanding at the 19th Special
(Ministerial) Meeting of the PNA on 10 December 2005. 760
signature on 9 March 2006.761

Kiribati provided its

Palau was the last to sign the Memorandum of

Understanding and this was undertaken at the 11th Annual Meeting of the Parties to the
Palau Arrangement in May 2006. Tuvalu was not a Party to the Palau Arrangement at
the time and hence not required to sign. However, as a Party to the Nauru Agreement,
Tuvalu was expected to observe the requirements of the VDS in the spirit of
cooperation.762

Since the VDS became effective in December 2007, Tuvalu has

participated on a voluntary basis.
Palau’s signature on the Memorandum of Understanding facilitated the commencement
of the VDS trial period, from 6 September 2006 until 30 November 2007.

The

information collected from the trial period enabled the PNA States to experience what
the scheme would do when it went online on 1 December 2007 and also adjust
accordingly if required. Though not all vessels were monitored during the period, the
information collected showed the pattern of fishing activities and the number of days
expended in the EEZs of the Parties. As stated above, this information would not have
been available had the original plan to implement to VDS went through in 2005.
Furthermore, the Parties would have had a difficult time trying to address the possible
implementing issues when VDS became effective.
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Forum Fisheries Agency, (2005), Record of Proceedings for the Nineteenth Special Meeting of the
Parties to the Nauru Agreement (Ministerial), 10 December 2005, Nineteenth Special Meeting of the
Parties to the Nauru Agreement (Ministerial), Pohpei, Federated States of Micronesia.
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Forum Fisheries Agency, (2006), "Adoption of the Vessel Day Scheme (VDS), Working Paper
prepared for the Eleventh Annual Meeting of the Parties to the Palau Arrangement (PA11/WP3a),"
Eleventh Annual Meeting of the Parties to the Palau Arrangement (11 May 2006). Nadi, Fiji.
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The data for Tuvalu was included in the development of the VDS irrespective of it not being a Party to
the Palau Arrangement. Tuvalu also observed the requirements to limit the number of licenses. It is
argued that because Tuvalu’s EEZ was not lucrative or productive compared to the other EEZs of
Kiribati, the Federated States of Micronesia, Solomon Islands and Papua New Guinea, the demand for
access would be less. Thus, it is a moot point that Tuvalu is not a Party to the Palau Arrangement. Under
the limits on licenses scheme, Tuvalu would have the ‘upper-hand’ as it can license many purse seine
vessels and not be bound by the requirements of the Palau Arrangement. However, this was not the case.
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During the trial period, a VDS Committee was established to monitor the trial
implementation of the scheme and to identify potential issues and remedial actions for
the PNA group to undertake.763 The VDS Committee is composed of one representative
from each of the participant of the VDS.

6.3 Key Features of the Vessel Day System
Input controls are used to restrict the use of gear that a fisher uses to catch fish.764 The
most common restrictions are fishing capacity controls based on the number and type of
vessel, vessel usage controls using time restriction, and fishing effort controls using
product capacity and usage.765 The VDS is a form of input control, where fishing or
vessel days are used to limit fishing effort.
The VDS enables the Parties to the Palau Arrangement to meet their obligations under
Article 61.1 of the LOSC to implement conservation measures for living resources.766
The VDS is also consistent with Article 5 of the WCPF Tuna Convention which calls
for the adoption of measures to ensure long term sustainability of highly migratory fish
stocks and the objective of their optimum utilization.767 It is also consistent with the
objectives of the FAO Code of Conduct for Responsible Fisheries768 stipulating under
Article 2(a) to:
establish principles, in accordance with the relevant rules of international law,
for responsible fishing and fish activities, taking into account of their relevant
biological, technological, economic, social, environment and commercial
aspects.769
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The VDS Committee is established in accordance with Article 2.3 of the Palau Arrangement
Management Scheme. The call to convene the meeting of the VDS Committee was made by the Tenth
Annual Meeting of the Parties to the Palau Arrangement.
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John G Pope, (2009), "Input and Output Controls: The Practice of Fishing Effort and Catch
Management in Responsible Fisheries."
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Ibid.

Article 61.1 of the LOSC states that “the coastal States shall determine the allowable catch of the
living resources in its exclusive economic zone.”
766
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Article 5 of the WCPF Tuna Convention provides the principles and measures for conservation and
management. The WCPFC Tuna Convention was concluded in September 2000, following six years of
negotiations. Participants negotiating the WCPFC Tuna Convention included the DWFNs and coastal
States, including the eight PNA States that operate in the WCPO tuna fishery.
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The FAO Code of Conduct for Responsible Fisheries was adopted by the 28 th Session of the FAO
Conference on 31 October 1995. Source: www.fao.org/docrep/005/v9878e/v9878e00.htm (Accessed 29
August 2013).
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Article 2(a) of the FAO Code of Conduct for Responsible Fisheries (1995).
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The VDS is comprised of 14 Articles and five Schedules to govern its implementation.
This section will discuss the key aspects of the scheme which include the objective of
the scheme, the management area, TAE and the PAE, the monitoring and compliance
aspects, and its administration arrangements. A number of amendments have been
made since the adoption of the Palau Arrangement Management Scheme in 2004 and
therefore the discussions are based on the 2012 Palau Arrangement Management
Scheme.

6.3.1 Objective
The objective of the VDS leans more towards development and the creation of
economic opportunities for the Parties and their people. It is consistent with the broader
objective of the PNA to maximize the economic returns from optimum utilization of the
resources within the EEZs.
Since the mid-1970s the Pacific Islands (including PNA), have pursued this,
recognizing the economic and financial opportunities their ocean and its resources
provided. For most of these coastal States, the ocean and the resources within, represent
the only economic opportunity for them to draw-in the financial resources to build their
nations.770

From the perspective of developing PNA States, conservation

considerations, though important, ranked second to economic objectives.771
The general purpose of an input control management tool is to restrict or limit fishing
effort.772 Input control management has only one dimension: its purpose is fisheries
management.

Under the VDS, there are two dimensions.

Firstly, the VDS is a

management measure and secondly, it is a conduit for investment in domestic and/or
locally based developments in the PNA States, facilitated through incentives and
exemptions. Incentives and exemptions take the form of preference or priority on the
770

As highlighted in Chapters One and Two, the majority of the Pacific Island countries gained their
political independence in the 1970s. Thus, the sovereign rights as per under Article 56 for the EEZ
provided the Pacific Island coastal States an opportunity to earn revenue from their ocean. Prior to the
LOSC and the Article 56 provision, the ocean was open access and free for all. Given this, the coastal
States had limited rights to extract from the fishing states the financial resources for the fish taken from
their EEZs. Churchill (1999) provided an historical recollection of the build-up to recognise the EEZs
and the rights of the coastal States. See also Sandra Tarte, (2009), "The Convention for the Conservation
and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean:
Implementation Challenges from a Historical Perspective." p204-210.
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Ibid. p205-206.
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John G Pope, (2009), "Input and Output Controls: The Practice of Fishing Effort and Catch
Management in Responsible Fisheries."
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allocation of fishing days and the excess to be allocated to the bilateral DWFN partners.
The downside to this practice is that the PNA and the VDS have been criticised by the
international fishing community as failing to reduce fishing effort because the TAE has
steadily increased since its implementation in 2007.773 Instead of the TAE remaining
constant or decreasing, it has increased from 33,856 days 774 for 2007/08 to 45,284 days
in 2013.775
The VDS objective supports that of the 1992 Palau Arrangement in terms of creating
scarcity by using limits to facilitate an increase in access fees.776

However, the

difference between limiting the number vessels using licenses and the VDS is that the
objective for the latter is included in the text of the Palau Arrangement Management
Scheme.777

It is argued that the statements in the Preamble of the 1992 Palau

Arrangement captured the essence of what the Parties wanted to achieve under the Palau
Arrangement Management Scheme.

The relevant statements of the 1992 Palau

Arrangement are:
Recognising the responsibilities of coastal states and fishing states to cooperate
with other in the conservation and management of the living marine resources of
the high seas and taking into account the special interests of coastal states in
highly migratory species outside their exclusive economic zones.
Mindful of the dependence of countries of the South Pacific upon rational
development and utilisation of the living marine resources and the continued
abundance of these resources.
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Personal observations from the various discussions at international fisheries meetings; in particular
WCPFC7 and WCPFC8 during the review of the CMM2008-01.
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Schedule 1 of the Palau Arrangement Management Scheme (VDS).
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Patricia Jack-Jossien, (2013), "PNA and Vessel Day Scheme (Presentation for the Canberra Pacific
Tuna Fisheries Workshop 2013) " Market Mechanism, Investment Opportunities and Conservation
Trade-Offs for Increasing Benefits from the Pacific Islands Tuna Fisheries Expert Workshop: 29 - 31 July
2013. Canberra.
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Economic management is referred to as ensuring that limits in effort are not only to control the high
level of catches, but to ensure that the conditions are conducive to increased revenue from access fees.
Following the basic economic principles of supply and demand, through limited supply of effort, the
demand for licenses/days will increase. Should the demand for fish exceed the supply (due to the limits
in effort), the market price for fish will increase.
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Lodge (1998), Aqorau (1997) and Geen (2000) indicated that the objective of the 1992 Arrangement
which used vessel number was not explicitly expressed. Source: Michael Lodge, (1998), "The
Development of the Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery,"
Marine Policy 22.1., Transform Aqorau and Anthony Bergin, (1997), "Ocean Governance in the Western
Pacific Purse Seine Fishery: The Palau Arrangement," Marine Policy 21.2., and Gerry Geen, (2000),
Review of the Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery
(Forum Fisheries Agency).
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The above statements effectively acknowledge the responsibilities of the coastal States
and fishing States to ensure the sustainability of the marine resources. The special
interests of the coastal States (PNA) are also acknowledged.

6.3.2 Vessel Day Scheme Management Area
The Vessel Day Scheme Management Area is defined under Article 1.1 (part XV) as the
EEZs of the Pacific Oceans bounded in the north by 20˚ parallel of north latitude, south
by the 20˚ parallel of south latitude, and in the east by a line due north along the 130˚
meridian of west longitude to its intersection with the 4˚ parallel of south latitude, then
due west along the 4˚ parallel of south latitude to its intersection with the 150˚ meridian
of west longitude, and due north along the 150˚ meridian of west longitude.778 This
VDS Management Area is the area within the bold line or shape in Figure 6.1.
The area of application is the EEZs of the participating Parties to the VDS, excluding
archipelagic waters. 779 There are currently nine participants of the VDS and they are
reflected in Figure 6.1. Eight of the participants are members of the PNA and they are
circled. Tokelau is a participant of the VDS but it is not a member of the PNA and it is
depicted in square form under Figure 6.1. Tokelau became a participant of the VDS in
May 2012 in accordance of Article 9.4 of the Palau Arrangement.780
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Palau Arrangement for the Management of the Western Pacific Fishery as Amended - Management
Scheme (Purse Seine Vessel Day Scheme) [2012 version] (2012).
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This decision was made at the PNA28 meeting in May 2007. Reservations were raised by one Party at
the November-December 2007 VDS Committee meeting that exclusion of archipelagic waters effectively
created a ‘black hole’ in the VDS and thus increased the risk of stock overexploitation as the activities in
these areas would not be monitored. There are only two countries with archipelagic waters and they are
Papua New Guinea and Solomon Islands. Source: Forum Fisheries Agency, Record of Proceedings for
the Fourth Meeting of the Vessel Day Scheme Committee, Fourth Meeting, 25 November - 1 December
2007, Fourth Meeting of the Vessel Day Scheme Committee Meeting, Guam. Article 6 part (viii) of the
Palau Arrangement Management Scheme Text (April 2012 version) states that “there shall be no
deduction of fishing days in respect of any period spent by a purse seine vessel within archipelagic waters
of a Party” when the vessel days are calculated. Source: Palau Arrangement for the Management of the
Western Pacific Fishery as Amended - Management Scheme (Purse Seine Vessel Day Scheme) [2012
version] (2012).
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www.pnatuna.com/tokelau-joins-highly-successful-pna-vessel-day-scheme-0 Accessed on May 3,
2012. Article 9.4 of the 2010 Amended Palau Arrangement states that “following entry into force this
Arrangement shall be open for accession by other members of the Pacific Forum Fisheries Agency not
Parties to the Nauru Agreement.”
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Figure 6.1: VDS Management Area781

The Management Area of the VDS is restricted to only the EEZs to avoid the DWFN
from demanding to take part in establishing the management scheme. This was the
same perspective adopted by the PNA States when the Palau Arrangement was
established in 1992.782 Tarte783 suggested that this stance was to refute the claims by
DWFN that conservation measures should be jointly developed by the DWFNs (flag
States) and the coastal States through an international organization.784
The development of the VDS was surrounded by a different level of complexity and
changing dynamics in the WCPO tuna fishery compared to the 1992 Arrangement.
Some of these complexities and changing dynamics were the conclusion of the WCPF
Tuna Convention in September 2000, the establishment of the WCPFC in December
2004, and the increasing concerns regarding the status of the yellowfin and bigeye tuna
species.785 The PNA States made a conscious decision not to solve all the conservation
and management issues of the WCPO region but focus their attention on the areas
781

The red lines on the map denote the eastern and western boundaries of the WCPFC Convention Area.
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One of the DWNFs, Japan, was vocal in its objection to the establishment of the Palau Arrangement in
the early 1990s. Refer to the discussions in Chapter 4 for further information.
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Sandra Tarte, (2009), "The Convention for the Conservation and Management of Highly Migratory
Fish Stocks in the Western and Central Pacific Ocean: Implementation Challenges from a Historical
Perspective." p211.
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DWFNs, in particular Japan, disputed the establishment of the 1992 Palau Arrangement and claimed
the FFA (PNA) was not a LOSC Article 64 organization because they were excluded from the
discussions.
785

That is, PNA took hold of the initiative to discuss and establish allocation of efforts within their EEZs
where they can exercise their sovereign rights and not have the DWFN to complicate this discussion.
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where they have sovereign rights. By setting the measures for the EEZs of the PNA
States, the DWFN had limited say in the development of these measures as the terms
and conditions were consistent with relevant international fisheries laws and
frameworks.

In addition, the WCPFC was restricted to establishing compatible

measures for the high seas areas in accordance with Article 8 of the WCPF Tuna
Convention.786
Article 7.1 of the WCPF Tuna Convention provides for coastal States to implement the
principles and measures for conservation and management within areas under national
jurisdiction for the purposes of exploring and exploiting, conserving and managing
highly migratory fish stocks.787 The majority of fishing operations in the WCPO and
tuna catches are taken from the EEZs of Pacific countries with a high proportion from
the PNA EEZs. Thus, the application of the VDS in areas under national jurisdiction is
in accordance with this article.

6.3.3 Vessel Day, Total Allowable Effort and Parties Allocated Effort
The key elements of the VDS are the TAE and the PAE. Since the adoption of limits on
vessel days by zone, the PNA States have invested considerable time and effort to
determine these two fundamental features of the VDS. The analysis was undertaken by
the FFA Secretariat with the assistance of the Oceanic Fisheries Programme of the SPC
and the results were discussed at various meetings during the development of the VDS.
Given the different levels of domestic industry development and the geographic
locations of the PNA States, the initial discussions focused more on the methodology
and appropriate period (in terms of years) to calculate the TAE and the PAE. In
addition, the PNA States needed to identify a feasible option to accommodate the
existing multilateral arrangements under the US Treaty and the FSM Arrangement, as
well as the changes required to implement the VDS at the national level. The more
contentious issue for the PNA States was ensuring the national allocations or PAE were
not exceeded. Failure to maintain the number of days allocated to fishing vessels within
Article 8 of the WCPF Tuna Convention stipulates that “conservation and management measures
established for the high seas and those adopted for areas under national jurisdiction shall be compatible in
order to ensure conservation and management of highly migratory fish stocks in their entirety. To this
end, the members of the Commission have a duty to cooperate for the purpose of achieving compatible
measures in respect of such stocks.” In 2009, a paper was prepared on the establishment of the high seas
VDS but failed to make any progress at the WCPFC6. See WCPFC, (2009), "High Seas Vessel Day
Scheme," Sixth Regular Session of the WCPFC, 7 - 11 December 2009. Papaete, Tahiti.
786
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Article 7.1 of the WCPF Tuna Convention.
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the PAE risked the repeat of the difficulties encountered under the 1992 Palau
Arrangement when certain fleets were issued more licenses than their allocation
allowed.
At the time the Management Scheme (VDS) was developing, there were only six
members of the Palau Arrangement. Despite this, the calculation of the TAE and PAE
was undertaken for all members of the PNA.788 Furthermore, the discussions on the
calculation of the TAE and PAE, and the overall development of the VDS were
inclusive to all PNA members. The reason for this is that the Palau Arrangement was
developed under the auspices of the Nauru Agreement.

In addition, the Palau

Arrangement remains open for all the PNA States and hence, the need to include all
members in the discussion.789

It is also a standard practice that the instruments

introduced by the PNA group are discussed at the main plenary level until they are
adopted.
Before discussing the TAE and PAE, it is important to first discuss the definition of a
fishing day and a non-fishing day.
Fishing Day and Non-Fishing Days
A fishing day under the VDS is defined as “any calendar day, or part of the calendar
day, during which a purse seine is in the EEZ of a Party outside of a port, but does not
include a calendar day, or part of a calendar day, referred to it in Article 6(ii).” 790 As
per Article 6(ii) two options are presented; that a calendar day (or part thereof) “shall be
counted as a fishing day if any fishing activities are undertaken during that calendar
day”;791 or that a calendar (or part thereof) day “shall not be counted as a fishing day

788

Members of the Palau Arrangement before the 2004 Annual Meeting comprised Federates States of
Micronesia, Papua New Guinea, Nauru, Kiribati, Marshall Islands and Palau. Solomon Islands became a
member in 2004. Tokelau acceded to the Palau Arrangement in May 2012 as per Article 11.4 of
Arrangement.
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This is in accordance of Article 11 of the 1992 Palau Arrangement and Article 9.1 of the 2010
Amended Palau Arrangement.
790

Article 6(ii) of the Palau Arrangement for the Management of the Western Pacific Fishery as
Amended - Management Scheme (Purse Seine Vessel Day Scheme) [2012 version] (2012).
791

Article 6(ii) part (a) of the Palau Arrangement Management Scheme.
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and shall not be deducted from the fishing days attributed to a Party if the vessel
complies with the requirements of a non-fishing day in Schedule 2.”792
Given the different sizes of vessels operating in the region, three categories were
established using the length of the vessel. The three categories are for small vessels less
than 50 metres in length, medium sized vessels between 50 and 80 metres in length, and
larger vessels measuring above 80 metres. The main purpose of this categorization was
to ensure that the vessels are assigned with a fishing day definition that reflects their
capacity to fish.793 As summarised in Table 6.1, for vessels that are less than 50 metres
in length, a calendar day is equivalent to a 0.5 VDS fishing day. For medium sized and
larger sized vessels, a calendar day is equivalent to 1 and 1.5 VDS fishing days,
respectively.
Table 6.1: Vessel Categories and Fishing Days Benchmark
Vessel Length (Overall)

VDS Fishing Day Benchmark

Less than 50 metres (Article 6.1, part (iv))

0.5 day

Between 50 and 80 metres (Article 6.1, part
(v))
Greater than 80 metres (Article 6.1, part
(vi))

1 day
1.5 day

The definition of a fishing day is straight forward. However, a layer of complication
exists when it is implemented. For example, unless a Party notifies the Administrator
that a vessel is not fishing but transiting or steaming to port, all the calendar days that
the vessel spent in its EEZ will be counted as VDS fishing days and will be deducted
from the Party’s PAE.
Since the implementation of the VDS, non-fishing days have been a contentious issue.
Thus, at the 17th Annual Meeting of the Parties to the Palau Arrangement in April 2012,
the definition of a fishing day was amended, including Article 6 and Schedule 2 of the
Palau Arrangement Management Scheme.794 The fundamental amendments were those
792

Article 6(ii) part (b) of the Palau Arrangement Management Scheme (VDS).
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SPC Oceanic Fisheries Programme, (2003), "Technical issues associated with estimation of total
allowable effort and allocation: Working paper 2 prepared for the first special meeting of the Parties to
the Palau Arrangeent," First Special Meeting of the Partes to the Palau Arrangement, Rarotonga, Cook
Islands: 22 - 23 September 2003. Rarotonga, Cook Islands.
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Article 6 and Schedule 2 of the Palau Arrangement Management Scheme.
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made to Schedule 2. In the earlier versions of the Palau Arrangement Management
Scheme, Schedule 2 was straightforward.795 It reported on vessels in the EEZ that were
not engaged in fishing activities and was submitted by a Party to the Administrator of
the VDS. Included in the form was a section for the Party to provide reasons to explain
why the time spent in the EEZ should be counted as non-fishing days. These reasons
vary from case to case and, therefore, it is not surprising that the Parties experienced
some difficulties in administering non-fishing days. These difficulties were linked to
the Management Scheme because there was no reference or definition of the type of
activities that may constitute a non-fishing day.796
The amended Schedule 2 addressed these difficulties with the introduction of two
measures. The first measure provided the distinction between a vessel licensed to fish
in the EEZ and an unlicensed vessel transiting the EEZ. If a vessel is unlicensed and
transiting, the days spent in the EEZ are counted as non-fishing days. For vessels
licensed to fish in the EEZ, there are eight reasons that may explain time spent in the
EEZ as non-fishing days. These areas are bad weather, full catch and sailing for port,
breakdown, repairing net, net cleaning (trial) set, emergency, bunkering and licensed
transit.797
The eight reasons provided under Schedule 2 are sufficient to remove the ‘grey areas’
associated with administering the VDS particularly the issue of non-fishing days. While
this is important for administrating the VDS and ensuring that all the Parties are treated
equally, the use of non-fishing days is a contradiction to the definition of ‘fishing’ in the
national legislation of the PNA States. For example, in the Kiribati Fisheries Act 2010,
‘fishing’ is defined as “the actual or attempted fishing, catching, taking, killing or
harvesting of fishing or attempted fishing or catching, taking, killing or harvesting of

795

There have been a number of versions of the Palau Arrangement Management Scheme. Refer to Table
6.4.
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The issue of non-fishing days was discussed by the 9th VDS Committee Meeting and a paper was
prepared for the 15th Annual Meeting of the Parties to the Palau Arrangement in April 2010. Source:
PNA Office, (2010), "Review of Non-Fishing Days and Non-Exemptions under the VDS: Working Paper
prepared for the Fifteenth Annual Meeting of the Parties to the Palau Arrangement (PA15/WP5a) , April
2010," Fifteenth Annual Meeting of the Parties to the Palau Arrangement Majuro, Marshall Islands..
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fish, or any operations in support of or in preparation for any of these activities.”798 A
similar definition is also provided under Nauru Fisheries Act 1997 stating as follows:
"fishing" means (a) searching for, catching, taking or harvesting fish; or
(b) attempting to search for, catch, take or harvest fish; or
(c) engaging in any other activity which can reasonably be expected to result
in the locating, catching, taking or harvesting of fish; or
(d) placing, searching for or recovering any fish aggregating device or
associated equipment including radio beacons; or
(e) any operation at sea directly in support of or in preparation for any
activity described in this definition; or
(f) the use of any other vehicle, air or sea borne, in relation to any activity
described in this definition except for emergencies involving the health and
safety of the crew or the safety of a boat; or
(g) storing, transhipping, processing or transporting fish taken from fisheries
waters up to the time they are first landed.799
The contradiction is not an issue with respect to those vessels that are unlicensed and
transiting but it is one for those that are licensed to fish. For the vessels that are
licensed, the definition for ‘fishing’ include all searching, attempting and engaging in
any activity that relate to the operation. Yet, the non-fishing days under the VDS is
defined to include the very activities that have been defined in the national legislations
as fishing. An example, of this inconsistency or difference is the activity involving the
repairing of net during a fishing trip. As stated above under the Nauru Fisheries Act
1997, fishing is defined to include “any operation at sea directly in support of or in
preparation for any activity described in this definition.”800 Under the VDS, repairing
net is defined as a non-fishing activity and therefore the days which the vessel was out
at sea but undertaking repairs, they will not be deducted from a Party’s PAE.801
Nonetheless, despite the differences, it is argued the definition in the national
legislations apply for all vessels that access the EEZs, including the territorial sea,
archipelagic and internal waters. Furthermore, as the VDS is a regional instrument, the
PNA States have the option of either amending their national legislations, adopt a

798

Fisheries Act 2010: An Act for the Conservation, Management and Development of Kiribati Fisheries
and Control of Foreign Fishing and for Connected Purposes, (2010).
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Nauru Fisheries Act 1997, (1997).
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regulation or a policy to include a definition for the fishing and non-fishing specifically
for the purpose of implementing the VDS to address the contradiction.
Total Allocated Effort (TAE)
The TAE is defined under Article 1.1 part (xi) and Article 12 as the “maximum number
of fishing days by all licensed purse seine vessels in the EEZs of the Parties to the Palau
Arrangement in any Management Year.”802 The TAE is set by the Parties at their
annual meetings or any other time as agreed upon, taking into account the best
scientific, economic, management and other relevant advice and information available;
the relevant provisions of the WCPF Tuna Convention; the objective(s) of the Palau
Arrangement Management Scheme; and any submission of an issue from any party,
individual or organization.803
Two approaches were considered initially to calculate the TAE. The first approach
involved the use of estimated yields of skipjack and yellowfin as key targeted species,
and second involved the use of the current level of effort in terms of days. 804 Given the
limitation of the model to estimate the yields of the targeted species at the time, the
current level of effort approach was adopted and used to determine the TAE.805
Having made the decision to adopt the current effort level approach to determine the
TAE, three further options were considered. The first option used the 205 vessel limit
of Annex 1 of the 1992 Arrangement; the second option used the current level of effort
based on a selected period from between 1995 to 2000; and the third option used the
205 vessel limit but applied the 20% reduction.806 The third option was recommended
by the Review report as a way of reducing the level of current effort.807
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Article 1.1 part (xi) and Article 12 of the Palau Arrangement Management Scheme.
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Article 12.2 of the Palau Arrangement Management Scheme.
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Forum Fisheries Agency, (2002), "Review of the Palau Arrangement: Proposed Vessel Day Limit for
the Palau Arrangement: Working Paper 2 Prepared for the Seventh Annual Meeting of the Parties to
Palau Arrangement," Seventh Annual Meeting of the Parties to the Palau Arrangement, Pohnpei,
Federated States of Micronesia; May 2002, Pohnpei, Federated States of Micronesia..
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Forum Fisheries Agency, (2002), Record of Proceedings for the Seventh Annual Meeting of the
Parties to the Palau Arrangement, Seventh Annual Meeting of the Parties to the Palau Arrangement,
Pohnpei, Federated States of Micronesia.
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Gerry Geen, (2000), Review of the Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery (Forum Fisheries Agency).
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With some adjustments, the Parties adopted the second option using the period between
1996 and 2002 to calculate TAE of 27,385 at their 9th Annual Meeting in May 2004.808
This was later amended in 2005 following the adoption of the Conservation
Management Measure (CMM 2005-01) on the Bigeye and Yellowfin by the WCPFC to
use 2004 as base year to determine the level of fishing effort. Therefore, the TAE for
the first management period effective from 1 December 2007 was set at 33,856 days
and shown in Table 6.2 below.809 Taking into the account the obligations of the Parties
under the US Treaty and the FSM Arrangement, a total of 5,387 days were subtracted
from the TAE before the PAE was allocated.810 This left a total of 28,469 days to be
allocated to the Parties as PAE.
According to Table 6.2, there are three Parties, Federated States of Micronesia, Kiribati
and Papua New Guinea that share the majority of the fishing days. The Parties with the
lowest level of fishing days or PAE that are less than 1000 days, are Palau and Tuvalu.
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Forum Fisheries Agency, Record of Proceedings for the Ninth Annual Meeting of the Parties to the
Palau Arrangement (FFA Report: 04/05), Ninth Annual Meeting of the Parties to the Palau Arrangement,
18 - 19 May 2004, Tarawa, Kiribati.
809

This TAE is based on the 2004 efforts levels, consistent with the provisions of the WCPFC
CMM2005-01. Source: Conservation Management Measure for Bigeye and Yellowfin Tuna in the
Western and Central Pacific Ocean (2005).
810

Forum Fisheries Agency, Record of Proceedings for the Eighth Annual Meeting of the Parties to the
Palau Arrangement, 22-23 April 2003 (FFA Report 03/08), Eighth Annual Meeting of the Parties to the
Palau Arrangemengt, Nadi, Fiji.
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Table 6.2: TAE and PAE allocated for the First Management Year of the VDS (1
December 2007 - 30 November 2008)811
PNA State

Allocation of Fishing Days

Federated States of Micronesia

6,253

Kiribati

6,194

Marshall Islands

2,727

Nauru

1,452

Papua New Guinea

7,907
595

Palau

2,361

Solomon Islands

979

Tuvalu
Total Party Allowable Effort (PAEs)

28,469

US Treaty and FSM Arrangement

5,387

Total Allowable Effort (TAE)

33,856

Parties Allocated Effort (PAE)
Article 1.1 part(x) defines the PAE as the total number of fishing days for a
Management Year allocated to a Party and it is calculated based on the formula
provided under Article 12 of the Palau Arrangement Management Scheme. 812 This
PAE is reviewed and adjusted where appropriate on an annual basis.
Two approaches were initially used to calculate the PAE. The first approach involved
the use of the biomass distribution of the skipjack and yellowfin species across the PNA
region. The second approach used the historical catch and effort data derived from the
log-sheets for the selected period of time.

Preliminary findings from the two

approaches presented diverging results for the PNA States. That is, the biomass
distribution approach saw the allocation of efforts to be spread across all Parties, while
the second approach favoured those EEZs with historical fishing activities in their
EEZs. Given these different results, there was some difficulty in finding a way forward
because the Parties favoured the scenario that best served their national interests.
The Parties logically sought the approach which combines the biomass distribution
information and the historical data to calculate the PAE. This option realized the
811

Schedule 1 of Palau Arrangement Management Scheme.

812

Article 1.1 (part (x) and Article 12 of the Palau Arrangement Management Scheme.
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potential productivity of the EEZs particularly if the Parties adopt the policy of not
licensing vessels that were not recognized by the Palau Arrangement which
subsequently led to lower effort levels for their waters. Essentially, the inclusion of the
biomass information for the calculation of the PAE is the ‘carrot’ for the States that
have lower historical effort levels. By incorporating the biomass information into the
calculation of the PAEs, the other factors that need to be taken into consideration such
as the status of the WCPO tuna fishery, the trans-boundary nature of the tuna and the
environment conditions ((El Nino and La Nina phenomenon) are taken into
consideration. If the fishing effort levels are to be based only on current or historical
data, these reflect mainly the operations of the DWFNs. Further, the option of using the
historical data alone does not provide for a potential growth or expansion of the fishery.
Article 12.5 of the Palau Arrangement Management Scheme provides two options for
calculating the PAE based on a formula that each Party selects. 813 The first option has
two components. The first component is based on a 10 year average using the most
recently available data on the distribution of the assessed relative biomass of skipjack
and yellowfin within the waters of the Parties, excluding the archipelagic waters. This
component will comprise 40% of the PAE. The second component which provides the
remaining 60% of the PAE is calculated based on the average annual distribution of the
number of vessel days fishing in the waters of the Parties over a seven year period,
using the most recent available data. Under the second option, 100% of the PAE is
calculated based on the seven year average of the annual distribution of the number of
vessel days fished in the EEZs of the Parties, using the most recent available data.814
The first option caters for those Parties that have limited fishing effort whilst the second
option caters for those that have established fishing effort in their EEZs. It is argued
that the two options provide the Parties to the VDS the flexibility to select the
appropriate formula that best reflects the current circumstances in the fishery rather than
locking them into a formula that has become redundant after a period of time. This was
something that was missing under the original Palau Arrangement because the Parties
were locked into the allocations.

813

Article 12.5 part(i) of the Palau Arrangement Management Scheme.

814

Article 12.5 part(ii) of the Palau Arrangement Management Scheme.
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The current PAEs815 have been calculated using the first option. The PAEs are updated
on an annual basis using the most recent data. The allocation of PAEs from 2007 to
2012 is depicted in Table 6.3.
Table 6.3: Agreed PAE Allocation 2007/08 - 2012816
Parties to VDS

2007/08

2009

2010

2011

2012

6,253

6,154

6,556

5,522

5,634

Kiribati

6,194

6,485

6,470

5,450

5,480

Marshall Islands

2,727

2,725

2,652

2,234

2,234

Nauru

1,452

1,418

1,962

1,653

1,733

Palau

595

608

610

514

517

Papua New Guinea

7,907

8,361

11,959

10,073

13,105

Solomon Islands

2,361

2,908

2,548

2,146

2,782

979

1,001

1,041

877

1,055

28,468

29,660

33,798

28,469

32,540

Federated States of
Micronesia

Tuvalu
Total PAEs

From Table 6.3, it can be seen that the total PAEs increased by 4% in 2009 and then
further increase by 12% in 2010 before levelling back to 2007/08 allocations in 2011
and then increased again by 12% in 2012. In addition, the PAE for Papua New Guinea
has steadily increased from 7907 in 2007/08 to 11,197 days by 2012, while the
allocations for the other PNA States have remained relatively constant.

The

implications of the increases will be discussed further in a later section.

6.3.5 Transferability and Trading
Article 7 of the Palau Arrangement Management Scheme provides the rules for the
transfer of fishing days between two Parties.817 This transfer of fishing days creates
additional economic benefits from the VDS for the Parties. Rather than have surplus
days at the end of the management year, particularly for those Parties that have less
fishing activities in their EEZs, Article 7 provides the opportunity for Parties to still
earn revenue from this measure.
815

Current refers to the period up to 2013.

816

Sourced from various meeting papers and reports on the setting of TAE and PAEs for the VDS.

817

Article 7 of the Palau Arrangement Management Scheme.
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Initially, the Management Scheme allowed for a Party to transfer days from one
management year to another within a management period. This provision was removed
at the 6th VDS Committee meeting in September 2008.818 This decision was in response
to the complexity the provision adds onto the administration of the scheme and the need
to facilitate trading of days between Parties. As the Parties can transfer days from
future years within the management period, the need to trade with other Parties is
negligible. Furthermore, scarcity will not be created and access fees likely to remain at
current levels.

6.3.6 Multilateral Arrangement Vessels (US Treaty and FSM
Arrangement Vessels)
When the VDS was being developed, one of the issues that the Parties to the Palau
Arrangement had to address was the need to accommodate vessels operating under
existing multilateral arrangements such as the US Treaty and the FSM Arrangement.
Because the multilateral arrangements were in place before the VDS was introduced,
the Parties to the Palau Arrangement agreed to take off an allocation of days from the
TAE before the days are allocated to the Parties as PAE.
Concerns were raised during the development of the VDS that the FSM Arrangement
was a potential loophole for vessels to access the fishery to avoid being restricted. This
concern eventually led to a decision of the Parties to the Palau Arrangement to cap the
number of days for FSM Arrangement at 3,907.

Interestingly, following the

establishment of the cap on days, a number of vessels operating as locally based fleets
in Papua New Guinea were reflagged and operated under the US Treaty. By reflagging
and operating under the US Treaty, the vessels are not subjected to the VDS.
The allocation for the FSM Arrangement only applies when a participating vessel
operates outside its home waters.819 For example, for a Papua New Guinea vessel
participating under the FSM Arrangement and operating within its domestic waters, the
818

Forum Fisheries Agency, (2008), Summary Record of Proceedings of the Sixth Meeting of the Vessel
Day Scheme Committee Sixth Meeting of the Vessel Day Scheme Committee, 22 - 23 September 2008,
Pohnpei, Federated States of Micronesia, Forum Fisheries Agency, (2009), "Matters Arising from
VDSC5 (May 2008) and VDSC6 (September 2008) meetings " VDS Committee 7th Meeting, 4th May
Alofi, Niue.
819

Home waters are referred to the waters of the country sponsoring the FSM Arrangement vessel. This
provision for the FSM Arrangement vessels is provided under Article 4.2 of the Palau Arrangement
Management Scheme. Source: Palau Arrangement for the Management of the Western Pacific Fishery as
Amended - Management Scheme (Purse Seine Vessel Day Scheme) [2012 version] (2012).
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days spent fishing will be deducted from Papua New Guinea’s PAE. However if that
Papua New Guinea vessel operates in the EEZs of the participating Parties to the FSM
Arrangement, the days spent will be deducted from the FSM Arrangement allocation.
The US Treaty was exempt from 2004 effort level controls that were established at the
WCPFC level under CMM2005-01 and CMM2008-01 on the basis that the arrangement
was in place prior to the introduction of the VDS.820 In addition, the number of vessels
for the fleet is to remain at 40. The US Treaty fleet declined in the early 2000s to below
20 vessels and, therefore, the effort level for the US Treaty would have been lower for
2004. In 2009, the number of vessels in the US Treaty fleet had increased from less
than 20 to 39 vessels.821 Clearly, the US Treaty fleet would be disadvantaged if they
were to use the 2004 effort levels. However, the exemption effectively added more
pressure to the VDS and the PNA States in their efforts to limit fishing efforts. The
TAE is calculated using the 2004 effort levels and with the exemption, the US Treaty
fleet are not subjected to their 2004 effort levels but is allowed to operate up to 40 purse
seine vessels. Thus, with more vessels in the fishery, it is highly possible that the 2004
effort levels and the TAE will be exceeded.
With the lifting of the restriction on the ownership of vessels as a requirement to operate
under the US flag, the US Treaty expanded with the insertion of the Taiwaneseinterests’ vessels. Alongside this expansion was the increase in effort level which was
exempted from the requirements under CMM2005-01 and CMM2008-01 to reduce
effort to 2004 levels. These exemptions have provided some difficulties for the Parties
and have threatened the credibility of the VDS. Due to the increase of the US Treaty
vessels, the fishing effort had increased from 2,775 to 5,465 days.822
Article 3.1 of the Palau Arrangement Management Scheme state that the VDS does “not
apply or affect the fishing activities by a purse seine vessel while it is operating under a
valid license issued under the US Treaty.”823 However, for the purpose of calculating
820

Conservation Management Measure for Bigeye and Yellowfin Tuna in the Western and Central Pacific
Ocean (2005)., and Conservation Management Measure for Bigeye and Yellowfin Tuna in the Western
and Central Pacific (CMM2008-01) (2008).
821

PNA Office, (2012), "Report of the VDS Administrator. Working Paper prepared for the Seventeenth
Annual Meeting of the Parties to the Palau Arrangement (PA17/WP1)," Seventeenth Annual Meeting of
the Parties to the Palau Arrangement Alotau, Papua New Guinea.
822

Ibid.

823

Article 3.1 of the Palau Arrangement Management Scheme.
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the TAE and the PAE for the purse seine fishery, an allocation was assigned to the US
Treaty fleet although this was not applied. With the extension of the US Treaty from
June 15 2013 to December 2014 and an allocation of fishing days provided for the fleet
for the first time since the VDS was implemented in 2007 as agreed by the Parties to the
US Treaty, Article 3.1 no longer applied.824

6.3.7 Governance
The administration of the VDS is complex. The requirements are set out throughout the
text of the Management Scheme.

There are three layers of responsibilities and

functions. The layers include the roles and functions of the Administrator of the VDS,
the VDS Committee and the Parties. All three layers are interdependent.
The VDS Committee is established under the Article 2.3 and is responsible to the
Parties to the Palau Arrangement.825

The membership of the VDS Committee

comprises a nominee of each of the Parties to the Palau Arrangement. In accordance
with Article 2.3(i) of the Palau Arrangement Management Scheme, the VDS Committee
is to appoint a Chair and vice Chair for a period of no more than 3 years. The Chair
position will be passed on to the vice Chair at the end of the 3 year period.826 The VDS
Committee meeting is opened for observation only to government officials representing
the members of the FFA upon request.827 The VDS Committee may also invite any
other person to attend a meeting as a guest, for a specific agenda item.828
The Parties to the Palau Arrangement consider all matters at their Annual Meetings
relating to the administration of the Management Scheme and any matters referred to it
for decision by the VDS Committee, including relevant briefings on the various aspects
of the Management Scheme and setting the TAE.829

The Annual Meetings also

824

This is in accordance of Article 3.2 of the Palau Arrangement Management Scheme which state that
“Article 3.1 does not apply where agreed to by the Parties to the US Treaty. The US Treaty was extended
by the Parties to the US Treaty for another 18 months and the VDS was applied for the first time for the
US purse seine fleet. Source: Robert Matau, (2013),"US To Pay Over $94m In A Transtitional Fish Deal
(June 2013 Edition)," Islands Business.
825

The membership of VDS Committee comprised of a nominee of each of the Parties to the Palau
Arrangement.
826

Article 2.3(ii) of the Palau Arrangement Management Scheme.

827

Article 2.3(iii) of the Palau Arrangement Management Scheme.

828

Article 2.3(v) of the Palau Arrangement Management Scheme.

829

Article 2.4 of the Palau Arrangement Management Scheme.

224

consider the need to establish procedures to consult with DWFNs, fishing parties,
fishing organisations; provide direction for the Administrator; and consider the type of
control for the high seas to be applied to the participating vessels that operate under the
Palau Arrangement Management Scheme or other arrangements, treaties or
agreements.830
The Administrator of the VDS is the Director of the PNA Office. The functions are
listed under Article 11 of the Management Scheme and include performing any task that
the scheme require the Administrator to perform; receive information and documents
from the Parties in relation to the operation of the VDS; receive registration application
fees for the Vessel Registry; convene meetings of the Parties and provide secretariat
services; and perform any function that is necessary for the effective administration of
the VDS.831

6.3.8 Vessel Day Scheme Register
The establishment of Vessel Day Scheme Register (VDS Register) is stipulated under
Article 8 of the Palau Arrangement Management. As provided under Article 8.2, a
purse seine vessel seeking to undertake activities in a Party’s EEZ is required to meet a
number of legal requirements prior to fishing. One, the vessel must be on the VDS
Register before a license can be issued. Two, before a vessel can apply to be on the
VDS Register, it must be in good standing on the FFA Register and have paid the VDS
Registration fees. Three, the Administrator must also be satisfied that the vessel has
complied with all other the requirements of the Management Scheme.832
The registration is valid until the end of the VDS registration period that is defined
under Article 1.1(xiv) to be from 1 January to 31 December. A registration can be
deleted from the VDS Register by request of the vessel owner, a Party licensing the
vessel or when/if the Administrator is no longer satisfied that the vessel has complied
with the requirements of the Management Scheme.833 However; any deletion must be
830

The PNA States does not have any jurisdiction on high seas areas. However, because of the
compatibility aspect stipulated under Article 7 of the UNFSA, there is a high possibility that the measures
introduced by the PNA States for the EEZs will influence the type of measures for the high seas. This
type of influence is identified in Chapter Seven.
831

Article 11.2 of the Palau Arrangement Management Scheme.

832

Articles 8.3 and 8.4 of the Palau Arrangement Management Scheme.

833

Article 8.4 of the Palau Arrangement Management Scheme.
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discussed with the Parties first and will become effective only if no objections are
made.834

6.3.9 Monitoring and Compliance
Monitoring and compliance are fundamental to maintaining the credibility of the
Management Scheme. The Parties have the responsibility to ensure that the vessels
licensed to fish in their respective EEZs continue to meet the requirements of the
Management Scheme.835 This responsibility is reflected under Article 5 as an obligation
that the Parties need to ensure that their individual PAEs or Adjusted PAEs in a
management year are not exceeded.
Initially, the FFA Vessel Monitoring System (VMS) was used to monitor the VDS and
the allocation of days for each of the Parties.836 The terms and conditions for the use of
VMS to monitor the implementation of the Management Scheme are stipulated under
Article 9. A number of technical adjustments were made to ensure that the system
meets the requirement of the VDS particularly in terms of monitoring the days vessels
were operating.

The robustness of the FFA VMS is imperative for the efficient

implementation of the VDS.837
As indicated above, a number of technical adjustments have been made to facilitate
effective monitoring of the fishing effort.

One of the major adjustments was the

establishment of the PNA Fisheries Information Management System. Through the
PNA Fisheries Information Management System, the Administrator monitors the PAEs
and notifies a Party when it exceeds its allocation of days at any time during the
Management Year.838 If a Party exceeds its PAE, the Administrator shall notify the
Party within 7 days. The Party then has up to 21 days to respond and advise the

834

Articles 8.8 and 8.9 of the Palau Arrangement Management Scheme.

835

Article 10.1 of the Palau Arrangement Management Scheme.

836

Gerry Geen, (2000), Review of the Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery (Forum Fisheries Agency). The existence of this VMS was one of the main reasons
the VDS was recommended by the Review report. This recommendation was based on a cost-saving
perspective and the fact that the FFA VMS was already an established and recognized system.
837

There were some teething problems in the first management year and these have been addressed. Over
the years, the Parties have looked at ways to further improve the monitoring system so they can get real
time or near real time updates on the PAEs and incorporate additional elements such as report of catches.
838

Article 10.2 of the Palau Arrangement Management Scheme.
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measures it has undertaken to ensure that it adheres to its PAE, including any
arrangements that it may enter into with another Party for a transfer days. 839
If the level of purse seine fishing in the EEZ of a Party exceeds its PAE for a
Management Year, the Party’s PAE for the following Management Year is to be
adjusted.840 If the excess is less than 100 days, then the amount to be deducted is the
amount of excess days.841 If the excess is 100 days or more, then the deduction from
the following Management Year will be 120% of the excess.842

6.3.10 Administration Fees and Charges for Vessel Days
Article 14 provides for the charging of administration fees and establishing a scheme to
standardize fees for the sale of vessel days.843

These are fees to be paid by the

registered vessels to operate under the Management Scheme.
Since late 2011, the Parties have set and approved the minimum fee of US$5,000 per
fishing day.844 The minimum fee provides the Parties certainty to some extent on the
minimum access fees they can extract from the fishery. It also has the capacity to
influence and facilitate trading of days between Parties. This benchmark will increase
to US$6,000 per fishing day from 1 January 2014.845

6.4 Assessment of the Vessel Day Scheme
The VDS has provided the PNA States opportunities to assert their sovereign rights,
increase economic benefits from the fishery and contribute towards the overall
conservation and management efforts for the key fish stocks. This section will examine
each of these aspects and their impact for the PNA group.

839

Since 2010, at least three Parties have closed their EEZ when their PAE was reached. These decisions
are in line with the Parties’ stance to apply the hard limits following their meeting in November 2010,
immediately prior to the WCPFC7 meeting. Nauru closed its EEZ in 2010. In 2011, Solomon Islands,
Nauru and Tuvalu closed their EEZs when their PAE was reached.
840

Article 10.3 of the Palau Arrangement Management Scheme.

841

Article 10.3(i) of the Palau Arrangement Management Scheme.

842

Article 10.3(ii) of the Palau Arrangement Management Scheme.
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Palau Arrangement for the Management of the Western Pacific Fishery as Amended - Management
Scheme (Purse Seine Vessel Day Scheme) [2012 version] (2012).
844

Personal communication received from one of the officials attending the meeting.

845

Resolution on Renewed Commitment to Cooperation in Fisheries Management and Development (PNA
Resolution 01-2013) (2013).
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6.4.1 Asserting and Protecting the Sovereign Rights of the PNA
The VDS provides the PNA States with the capacity to control fishing effort and access
to the fishery by limiting the number of fishing days for vessels. 846 By controlling
fishing effort and access to the fishery, the PNA States effectively dictate the terms and
conditions of access, how the effort should be allocated and who should receive this
allocated effort. The discussions are between the PNA States with no direct input from
the DWFNs.
The VDS has taken the PNA States to new levels in terms of negotiating among
themselves particularly when the fishing days were initially calculated. Throughout the
development phase of the VDS, one of the fundamental challenges faced was to ensure
that no one Party was made worse off under the Palau Arrangement Management
Scheme. The different interests and circumstances of the individual members called for
the VDS to be fair and balanced; a system that used historical data and scientific
information to determine the effort level, and also take into account the socio-economic
factors that represent their development aspirations. These particulars are reflected in
the formula for the calculation of the PAE for the individual Parties and the objective(s)
of the Palau Arrangement Management Scheme.
Incorporating all the requirements and needs of individual members of the PNA into the
VDS was no easy task and this was evident throughout the development of the scheme
and into its implementation. An ideal situation would be one whereby the PNA States
tailor the TAE and PAEs to suit their circumstances and aspirations with no regard to
the international fisheries laws on the basis that they have sovereign rights to their
EEZs. But that would be a direct contravention of Article 63 of the LOSC847 because

846

Gerry Geen, (2000), Review of the Palau Arrangement for the Management of the Western Pacific
Purse Seine Fishery (Forum Fisheries Agency).. See also Transform Aqorau, (2009), "Recent
Developments in Pacific Tuna Fisheries: The Palau Arrangement and the Vessel Day Scheme," The
International Journal of Marine and Coastal Law 24.2009., and Steve Dunn, Len Rodwell and Glen
Joseph, (2006), "The Palau Arrangement for the Management of the Western Pacific Purse Seine Fishery
- Management Scheme (Vessel Day Scheme)" Sharing the Fish Conference.
847

Article 63.1 of the LOSC states that when the same stock occur within the EEZs of two or more
coastal States, then these States shall seek either directly or indirectly or through an organisation to agree
upon the measures necessary to coordinate and ensure the conservation and development of such stocks.
Article 63.2 (of the LOSC) further states that the if the same stock occur within the EEZs of two or more
coastal States and also in the areas beyond and adjacent to the EEZ, the coastal States and the States
(flag/fishing) fishing for the stocks in the adjacent area shall seek, either directly or through an
organisation to agree upon the measures necessary for the conservation of these stocks in the adjacent
area.
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the targeted tuna stock is trans-boundary in nature. In addition, the PNA States only
have complete sovereignty in their territorial seas and not their entire EEZ area. 848 The
provisions under Articles 62 of the LOSC849 also require the coastal States to give other
States access to the surplus of the allowable catch if such coastal States do not have the
capacity to harvest the entire allowable catch established in accordance with Article
61.1 of the LOSC.850 Therefore, whilst it would be ideal, it is not practical for the PNA
States to ignore international fisheries law when setting the TAE for the tuna fishery.
To understand the different interests and circumstances of the countries, the PNA
membership is divided into three groups.

The first group (Group A) comprises

countries that have a long history of purse seine fishing in their EEZs, an established
domestic industry, regarded as the main traditional fishing grounds for DWFN purse
seine fleets, and have alternative natural resources for development. The second group
(Group B) comprises countries that have some history of purse seine fishing activities,
limited domestic industry development, and the tuna fishery is a key natural resource
for development. The third group (Group C) comprises countries with limited history
of purse seine fishing activities, negligible or limited domestic industry development,
and tuna is a key natural resource for the country. The outcomes of the initial analysis
to determine the TAE and the PAE in 2002 can also be used to illustrate the different
interests of the Parties and preferences.851 These initial calculations are presented in
Figure 6.2, and confirm the suggested groupings.
Using the information in Figure 6.2, it is suggested that Group A PNA States are Papua
New Guinea, Solomon Islands and Federated States Micronesia. Group B PNA States
are Marshall Islands, Kiribati and Nauru; and Group C are Palau 852 and Tuvalu.
Tokelau is not a PNA State but can fit under Group C. Though Marshall Islands and
848

Article 55 of the LOSC defines EEZ as an area beyond and adjacent to the territorial sea; Article 56.1
further states that the coastal States have sovereign rights in the EEZ “for the purpose of exploring and
exploiting, conserving and managing the nature resources, whether living or non-living…”
849

Article 62 of the LOSC provides the rules or guidelines for the utilisation of the living resources within
the EEZ. In particular, Article 62 stipulates the rights and responsibilities of the coastal States in the
EEZ.
Article 61.1 of the LOSC states that “the coastal State shall determine the allowable catch of the living
resources in its exclusive economic zone”.
850
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Calculated using the historical and biomass distribution data.

852

Historic purse seine effort in Palau EEZ is negligible with only Japanese and, to a smaller extent, US
Treaty vessels operated in that EEZ. Palau has an established longline fishery.
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Kiribati also have established domestic fleets and some domestic development, it is
argued that they are not included in the Group A because their domestic fleets are
relatively new compared to the others PNA States. Further, the purse seine effort of
their respective domestic fleets in their EEZs is relatively recent. As Group C PNA
States, Palau and Tuvalu both have PAEs less than 1000 days and limited purse seine
domestic developments.
Figure 6.2: Initial Calculations of PAEs853
Outcomes of Initial Calculation of PAEs based on 1996 - 2000
data
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The information presented in Figure 6.2 was the beginning of a series of discussions on
the data analysis for the determination of the TAE and PAE. It also set the tone and the
direction of the discussions.854

The analysis presented some distinct differences

whereby the use of historical effort data favoured Group A States (with the exemption
of Solomon Islands), and the PAE allocations calculated using biomass estimates
favoured Group C and Marshall Islands from Group B.

Individual PNA States

promoted the option that provided them with more fishing days. These positions were

853

Forum Fisheries Agency, (2002), "Review of the Palau Arrangement: Proposed Vessel Day Limit for
the Palau Arrangement: Working Paper 2 Prepared for the Seventh Annual Meeting of the Parties to
Palau Arrangement" Seventh Annual Meeting of the Parties to the Palau Arrangement, Pohnpei,
Federated States of Micronesia; May 2002.
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maintained throughout the development of the VDS and continuing onto the
implementation phase when the TAE and the PAE for each management year were set.
The tone and the level of discussions which the PNA States embarked on for the
development of the VDS was a far cry from the discussions when the vessel number
regime was developing in the early 1990s. Discussions for the number of licenses
regime focused on ensuring that all the purse seine vessels participating in the fishery
were accounted for and reflected in the Palau Arrangement. With respect to the VDS
discussions, the individual PNA States looked at options that protected their sovereign
rights and interests in the fishery, and avoided locking themselves into a system that
may stem their aspirations. There are two key reasons for the different approaches.
Firstly, the capacity of the PNA States to participate in the discussions to manage the
tuna fishery had improved significantly. Secondly, the PNA States had reached a
position where they could participate in the fishery instead of continuing to give access
to DWFNs. Group A States had established domestic or locally based foreign fleets and
therefore looked to secure more fishing days to enable its fleet to participate without
hindrance. On the other hand, Group B and C States looked to build up effort in their
EEZs through DWFNs under bilateral fishing arrangements and with ambitions to
further establish their domestic fleets.

With fishing effort expanding from the

traditional fishing grounds, Group B and C States wanted to safeguard their interests
and enable this expansion in their EEZs.
In order to meet the requirements of the countries, the Parties combined the average
distribution of biomass estimates for skipjack and yellowfin in the EEZs and the
average historical effort level for a selected period. In 2010, the Parties introduced
another optional formula that could be used to determine the PAEs. These options were
discussed in the previous section on PAEs.
In 2011, three PNA States (Nauru, Solomon Islands and Tuvalu) closed their EEZs for
purse seine fishing when their PAEs ran out.855 This is the first decision of this nature
in the history of the PNA. Whilst there have been suspensions and/or non-conclusion of
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Vessels (29 October 2011)," Online PNA News (www.pnatuna.com/news)., and PNA Office, (2011),"3
PNA Countries Close their Waters to Foreign Tuna Fleets to Maintain Sustainable Fishing Limits (21
November 2011)," Online PNA News (www.pnatuna.com/news).
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bilateral access agreements in the past, there had been no previous incidence of a PNA
State closing its fishery. Indeed this was a milestone for the PNA group and a strong
indication that they were no longer in a position of weakness like that discussed in
Chapter Three. Thus, the VDS has provided the PNA States with the control and, to
some extent, the confidence, to exercise and assert their sovereign rights to their EEZs
in accordance with Articles 56.1, 62.1 and 62.2 of the LOSC.856 It can therefore be
argued that the VDS strongly and more concretely supports and promotes the objective
of “asserting and protecting the sovereign rights” by the PNA compared to the measures
provided under previous arrangements discussed in previous chapters.

6.4.2 Creating Economic Opportunities
The allocation of effort, referred to as the PAE, is the heart of the VDS and the
outcomes of the discussions when it was being developed have shaped the calculation of
the PAEs for the Parties. Significant time was dedicated to ensure that the individual
interests of the PNA States were incorporated into the calculation of the PAE. Equally
important was the need to ensure that the calculation of the regional TAE in terms of
fishing days, accurately reflected the existing and potential capacity of the Parties to
utilize their resources, and that it would not be subjected to criticisms particularly by
DWFNs and the greater international community.
Since the implementation of the VDS, the access fees for the countries have increased
significantly. This did not happen immediately until adjustments were made to the
status quo with the introduction of a minimum fee of US$5,000 per fishing day. Using
the PAEs for 2012 and 2013, and US$5,000/day, it is estimated that the fees accrued to
the PNA States were approximately US$167.7 million and US$494.31 million
respectively. Within one year, the fees more than doubled from 2012 to 2013 and
dwarfed the US$77 million access fee estimated for 2007.
A further increase in the minimum fee for a fishing day to US$6,000 was approved at
the 32nd Annual Meeting of the PNA in January 2013. This new fee will be applied
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Article 56.1 of the LOSC stipulates that the coastal States have sovereign rights in their EEZ. Article
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determine its capacity to harvest the living resources of the EEZ”.
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from 1 January 2014. 857 Given the estimated value of revenue derived from the current
fee of US$5,000/day, it is expected that the revenue will further increase when the new
fee becomes effective.
The VDS has also facilitated trading between PNA States that took place from 2011.
Trading enabled the PNA States to sell excess days or buy days if they were running out
of days. This presented a win-win scenario for the two States. The seller earned
additional revenue from the days sold, while the buyer was able to meet the excess
demand for the days and also earn additional revenue. Fundamentally, the trading
aspect of the VDS requires ongoing monitoring to ensure that there are no overruns of
the PAEs.
Another option was to pool the days for bilateral arrangement as one, manage them as
one category and auction them out under the management of a nominated authority.
Previous studies have suggested the use of an auction system as an option to increase
the access fees and returns from the tuna fishery.858 In July 2013, an expert workshop
was convened to discuss options to increase economic benefits from the Pacific Tuna
Fishery. The auction system was discussed and its potential under the VDS to further
increase revenue from the fishery was noted.859 This was the first time the discussions
on using an auction system was raised as a serious option. Previous studies flagged it as
an option but there was no further suggestion on how it could be undertaken. The
difficulty with this option is that it would take away the autonomy of the Parties in
allocating their PAEs to countries of their choice.
It could be therefore argued that by generating revenue through access fees, the VDS
creates economic opportunities for the PNA States and therefore achieves the second
objective.
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6.4.3 Conservation and Management of the Tuna Stocks
Since the adoption of the VDS, the PNA States have encountered some challenges with
respect to the conservation and management of the tuna stocks. There were initial
difficulties associated with maintaining or adhering to the PAE levels among other
things. These difficulties subsequently led to criticisms from the international fisheries
community, questioning the credibility of the VDS and PNA’s commitment to manage
the fishery.860 For example, the initial TAE/PAEs allocations for 2007/2008 were based
on 2004 effort levels. However, despite the assigned limits, the actual TAE and PAE
were higher in comparison.
There are number of reasons for the increase in effort levels and these have been
discussed in previous sections. However there are three key reasons for the failure to
maintain the TAE on the 2004 effort levels. These reasons include the increase in the
number of vessels participating in the fishery, the lack of clear definition for non-fishing
days, and the issue of effort creeping.

The issue regarding non-fishing day was

discussed in previous sections and has been addressed by the Parties by way of
establishing clear criteria to define the non-fishing days.
Effort creeping (or capital stuffing) is a situation whereby restraints on one or more
inputs leads to investment in other inputs and subsequently reverse its intended
effects.861 That is, with one level of effort (say number of days) restricted, the vessel
operators and/or investors can invest in more efficient vessels and use advance
technology, to improve the vessels’ capability to catch more fish within the time period
they have been assigned. Should this scenario occur, the objective of limiting effort and
curtailing the increasing catch level is weakened.
The controlled input under the VDS is the number of fishing days a purse seine vessel is
actively fishing. This controlled input is reflected as the TAE based on 2004 effort
levels. In 2004, purse seine catch level was recorded at just over 800,000 metric tonnes
for the PNA waters.862 In addition, the number of purse seine vessels operating in the
860
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region was capped at 205. By 2008, the catch level for the PNA waters had increased to
1,053,471 metric tonnes
around 233.

863

and the number of purse seine vessels had increased to

Two things stood out.

Firstly, the catch level had increased by

approximately 19.3% between 2004 and 2008. As shown in Figure 6.3, the majority of
the PNA catch had been taken from the Papua New Guinea EEZ, with Palau registering
the least.

Since 2010, the catch from the Papua New Guinea EEZ had exceeded

500,000 metric tonnes, reaching a high of just over 700,000 metric tonnes in 2010
before declining to approximately 612,000 metric tonnes in 2011.

The decrease

coincides with the introduction of the closure of the high seas pockets adjacent to the
Papua New Guinea EEZ, which became effective in 1 January 2010 under the Third
Arrangement Implementing the Nauru Agreement of the PNA. The Third Arrangement
Implementing the Nauru Agreement will be discussed in Chapter Seven.
Figure 6.3: Purse Seine Catch by PNA States’ EEZs 2008 - 2012864
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The second element which stood out from the circumstances between 2004 and 2008 is
the number of vessels. The number of purse seine vessels in the fishery had increased
since the introduction of the VDS in 2004.
The VDS differentiated the ability of the vessels to catch fish by charging larger vessels
greater than 80 metres in length an equivalent of 1.5 days, 1 day for medium sized
vessels, and 0.5 day for small vessels less than 50 metres for a calendar day the vessels
are out fishing. The majority of the vessels registered in the VDS Register are in the
medium category as shown in Figure 6.4. In 2008, there were only 13 small sized
vessels on the VDS Register and 34 large sized vessels. These two numbers are
insignificant compared to the number of vessels in the medium category. In 2008, there
were 186 purse seine vessels in the medium category. Since then, there has been a
steady increase in the number of vessels in that category. That is, there were 186
medium sized vessels in 2008, and then it increased to 222 vessels in 2009 and further
increase to 229 vessels in early 2012. 865 Combining all the three categories together,
there were 233 purse seine vessels on the VDS Register in 2008. This increased to 272
vessels by 2010 before declining to 269 vessels in March 2012. 866
Figure 6.4: Vessels by Category on VDS Register867
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As indicated above, there is only one input under the VDS regime that has been
controlled – the number of fishing days. Other inputs such as the number of hooks and
the technological capacity of the vessels remain unrestricted.

In addition, the

experiences of the captains and crew have not been considered. These inputs are
controlled or determined by the vessel operators and therefore may continue to facilitate
further increase in catch for the WCPO purse seine fishery.
A number of vessels were constructed immediately following the development of the
VDS in the 2000s and it is assumed that these vessels are more efficient. The VDS does
not have any restriction on the technical capacity of the vessels and this may be a
contributing factor to the effort creep.
The PNA group is exploring options to address some of the issues associated with effort
creep. One option is to review the categories to take into account the technical capacity
of the vessels to catch fish. The Parties have already considered this option and have
agreed to maintain the measurements for the vessel categories and to review them in
2014.868
In 2011, the PNA States adopted the 2010 effort levels for the calculation of the TAE.869
Given the changes explained earlier, using the 2010 data will undoubtedly provide a
good representation of current practices and issues in the future instead of continuing to
adhere to 2004 effort levels. The PNA States have also agreed to apply hard limits to
ensure that the Parties remain within their PAEs and close the fishery once they expend
their allocations.870
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The WCPFC conservation and management on yellowfin and bigeye tuna - CMM200501 – provided the initial limits on the fishing efforts in the WCPO tuna fishery. 871 The
WCPFC provided two options for the limits to be used; either the average levels for
2001-2004 or the 2004 levels. As indicated earlier, the PNA States opted to use the
2004 levels for the VDS. Based on the above analysis, the PNA States have failed to
adhere to the 2004 levels. Thus, the contribution of the VDS towards the conservation
and management of the tuna stock is nil. That is, instead of limiting fishing effort, the
TAEs and PAEs have continued to increase. As fishing effort increases, catch levels
will also increase.
Having its strong focus on economic opportunities and exercising control over resources
in the PNA EEZs, it is argued that the VDS does not contain specific measures that
contribute directly towards achieving the objectives of conservation and management of
the fish stocks. Indirectly, the VDS has the capacity to promote conservation and
management by reducing the TAE for the fishery which would reduce effort and catch.
However, given the development aspirations of the PNA States, it is further argued that
such is neither practical nor realistic in the immediate future. The balance between
achieving conservation versus economic objectives is further discussed in Section 6.5.3
below.

6.5 Key Challenges in Implementing the Arrangement
Throughout the development and the implementation of the VDS, the PNA has faced a
number of challenges. The key challenge for the Parties was the need to balance the
different interests of the Parties and promote their domestic aspirations using a
Management Scheme that could potentially work against them and tip the balance of
power to the DWFNs. Despite this, the VDS is arguably a better system for the PNA to
increase economic benefits derived from the resources within the Parties’ EEZs.
As highlighted in earlier sections, the key strengths of the VDS is that it provides the
PNA the capacity to control the fishery and the flexibility to dictate the terms and
conditions of access compared to the previous regime (number of licenses) whereby the
control was in the hands of the DWFNs. In addition, the VDS is suitable for the
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circumstances and matches the capacity and capability of individual PNA members to
monitor fishing effort compared to the system of catch quotas. Under catch quota
systems, robust monitoring systems are fundamental to monitor catches and minimising
the risk of misreporting as vessel operators find ways to avoid filling up their
allocations.872 Under the VDS, the monitoring of fishing effort is primarily undertaken
through the existing vessel monitoring system (VMS), which not only reduces the cost
of establishing sophisticated monitoring systems but is also readily available with
minimal adjustments required to the device for the purpose of implementation.873
Unlike other PNA instruments, the VDS has to be implemented by all the PNA States.
There are no ‘opt-out’ clauses whereby a PNA State can choose not to participate.

6.5.1 Changing Dynamics
Since the adoption of the VDS in May 2004, a number of amendments have been made
to the rules and requirements. These amendments were to ensure that the VDS operated
effectively and were in accordance with the policy decisions made by the Parties to the
Palau Arrangement and the PNA. The policy decisions reflected the challenges the
Parties were experiencing and the solutions identified for a way forward. These policy
decisions included the removal of the transfer of days from one management year to
another within a management period; providing a trial period and the continual use of
vessel number system; and amending the rules for the FSM Arrangement vessels to
avoid vessels under bilateral arrangements to use it as a loophole in avoiding PAE
limits. The decisions also involved the adoption of additional formula where Parties are
presented with the option of either using the original formula based on the 50% of
biomass and 50% of historical effort. The alternative if to calculate the PAE based on
100% historical effort using average effort for the most recent seven years, as well as
the exclusion of the archipelagic waters from the Management Scheme.
There are nine areas that have been adjusted since the adoption of the 2004 version of
the Palau Arrangement Management Scheme. The adjustments are summarised in
Table 6.4. These changes represent the challenges that the Parties encountered and their
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responses. For example, under the 2004 adopted version, there were no caps for the
FSM Arrangement vessels. In 2007, the rules were tightened with the introduction of a
cap for that fleet. In addition, the Parties have agreed to deduct only the days when the
FSM Arrangement vessels operate outside their home waters and the days spent within
their home waters will be deducted from the sponsoring State’s PAE.
Another significant adjustment was the decision of the Parties to exclude the
archipelagic waters from the VDS. As per Article 49 of the LOSC, coastal States have
sovereignty over that area.

Exclusion of the archipelagic waters from the VDS

effectively provides those Parties that have archipelagic waters additional fishing days
that would have otherwise been deducted from their PAEs. The key archipelagic waters
within the PNA States are in Papua New Guinea and Solomon Islands.
In addition to the exclusion of the archipelagic waters, and responding to the changing
fishing patterns, the Parties incorporated a second option for calculating the PAEs in
2010. This second option was to allow a Party to calculate its PAE based on 100% of
historical effort instead of the 50% from biomass distribution and 50% from historical
effort.
Initially, the Parties agreed to transfer days between management years and the rolling
three-year management period. However given the administrative burden of these
implementing a complex system, the Parties have reasonably decided to remove this
from the Management Scheme in 2010.
Following the failure of the Parties to sign the Memorandum of Understanding to
facilitate the implementation of the VDS from January 1 2005, a transitional
arrangement was added to the Management Scheme in 2005 at the Annual Meeting of
the Parties. This transitional arrangement allowed the licensing arrangement to continue
while the VDS was being refined.

These arrangements were removed from the

Management Scheme when the VDS became effective.
The issue over the lack of clear definition for non-fishing days was considered in 2010.
As discussed earlier, the Parties responded to this concern by amending Schedule 2 and
incorporating eight reasons why a vessel is not fishing while it is in the EEZ of a Party.
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Table 6.4: Changes to the Palau Arrangement Management Scheme874
Key
Component

2004 version

2009

2010

Objective(s)

Objective
narrow.

very

Objective is expanded with the
focus on optimal utilization
and conservation of the
resource, encouraging increase
of economic benefits.

No
change
from previous.

No change

Treatment
of
FSM
Arrangement
vessels

No cap on the days.
Days for the fleet
taken from TAE
before PAE allocated.

Cap introduced in 2007 for
vessels operating outside
home waters. Effort from
home waters taken from the
PAE.

No change

No change

Treatment
of
US
Treaty
vessels

No cap on days.
Similar
to
FSM
Arrangement vessels.

No cap

No change

Additional
provision that the
VDS will be applied
to US Treaty vessels
if agreed by the
Parties to the US
Treaty.

Archipelagic
Waters

Included
in
the
calculation of TAE

Same as previous

Excluded from
VDS

Same as previous

Transitional
Arrangement

None

Introduced to facilitate the
trial period and the continual
use of vessel number scheme.

Removed

No change

Transfer of days
between
management
years

Yes

Yes

Yes

Removed

Rolling
three
year
management
period

Yes

Yes

Amended.
Rolling period
is removed.

No change

Formula
PAE

50% biomass and
50% historical effort

Same as previous

Same
previous

Introduced second
option of using
100% historic effort
to determine PAE.

for

is

2005/2007

as

50:50 option still
effective.

6.5.2 Existing Multilateral Arrangements
For the first five years of the implementation of the VDS, the US Treaty was not part of
the VDS. As stated above, a nominal limit was assigned for the fleet but this was only
for the purpose of calculating the TAE and the PAE. While the Parties to the Palau
Arrangement were required to adhere to the PAE levels, the TAE at the end of the
874
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management year was influenced by other factors.

One of these factors was the

‘unlimited’ efforts of the US Treaty fleet. According to Shanks, unless a restriction is
put in place for the US Treaty fleet, there will be incentives for the fleet to increase as
more vessels seek to participate under it.875 This was evident through an increase in the
US Treaty fleet from 12 vessels in February 2007 to 36 vessels in August 2009.876

6.5.3 TAE and PAEs Levels:
Objectives

Conservation versus Economic

Given the uncertainty surrounding the number of days required for each of the Parties,
the TAE and the PAE were set for the first management year only. In doing this, the
Parties have the flexibility to adjust the TAE and PAE for the second management year,
after the first year of implementation.

Further, it provided the Parties with an

opportunity to transfer days into future management years. The TAE for the first
management year was based on the 2004 effort level as per CMM2008-01 and the PAE
was calculated based on the formula provided.
The first management year was from 1 December 2007 to 31 December 2008. The
additional month allow for the second management year to commence on 1 January,
consistent with the definition of the management year. For the first management year,
the TAE was 30,840 days (28,468 plus 2,372 days for the extra month). A total of
26,606 days were utilized leaving a balance of approximately 4,200 days. Overall, the
Parties were able to contain the number of fishing days to below the TAE; however; two
countries went over their PAEs.
The adjusted TAE for the second management year was set at 34,016 days. This
allocation included top-ups of 5,000 days for Papua New Guinea and 547 days for
Solomon Islands with the condition that it was allocated to the domestic fleet only.
These top-ups were in accordance with the provision under Article 12.6 of the 2007
version of the Management Scheme which states that the Parties can agree to a
temporary increase in the PAE on an annual basis for a country under special
circumstances.877 Solomon Islands submitted a request citing the reduction in effort in
875
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its EEZ from 2000 to 2004 due to internal civil unrest at that period. Papua New Guinea
on the other hand had consistently argued that it had lost a number of days with the use
of 2004 level and therefore its allocation did not reflect the growth in its domestic fleet
and domestic developments.
A contributing factor to the challenges and difficulties for the Parties when setting the
TAEs and PAEs was that they are bound by the WCPFC decision to base effort level at
2004. Vessel numbers had increased from less than 205 vessels to nearly 250 vessels
and hence, there were many more vessels trying to secure fishing days.
Another challenge with respect to setting of TAE and PAE was the provision for the
rolling three year management period rule whereby a Party can transfer days from
within the period from one management year to another. This provision was established
to provide Parties some level of certainty that they would have sufficient fishing days,
particularly during years where fishing is good as a result of El Nino/La Nina weather
patterns.
In 2008, the Parties amended the provision to facilitate the transfer of days within the
management period. A management period equates to three management years, and
Parties can transfer days from one year to another to meet any excess demand within the
one management period only.

This amendment reduces the confusion and the

administrative complexity of the provision.
The provision for transfer of days within a management period was removed in 2010.
There were a number of reasons for this.

Firstly, as indicated above, it was

administratively complicated as close monitoring was required to ensure that the
borrowed days were accounted for. Secondly, the Parties risked having fewer days for
the remaining years within the management period and this facilitated continual
borrowing from the future. Effectively, the rolling three year management period can
be viewed as facilitating increases in fishing effort with detrimental results for the
management scheme. As the actual TAE and PAE for management years would be
above the set TAE and PAE levels, the management scheme and the Parties would be
subject to criticism from DWFN as being ineffective in reducing fishing mortality.
With the transfer of days within the management period, the position of scarcity was not
being created and therefore the ability of the Parties to increase access fees was limited.
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In 2011, a total of 2,795 days878 were traded between the Parties. This opportunity to
trade is only possible following the removal of the provision to transfer days within the
management period.
The Third Implementing Arrangement, whilst presenting an opportunity for the PNA
States to increase the access fee, was not immediately realised. This was due mainly to
a lack of a minimum access fee benchmark. Instead, the PNA States continued to issue
licenses (and days) as they had over the years prior to the introduction of the VDS.
Coupled with the lack of a clear definition on what constitutes a non-fishing day, the
PAEs for 2010 were exceeded which further raises concerns on the sustainability and
conservation of fisheries resources.

6.6 Conclusion
This chapter has argued that the VDS Management Scheme has enabled the PNA States
to set the benchmark fee for a fishing day. This was not possible prior to the adoption
of the VDS. Through the VDS, the value of fees collected by the PNA States has
increased significantly from less than US$100 million in 2007 to US$167 million in
2012. The Management Scheme (VDS) is still in its infancy. As the Parties become
more familiar with the intricacies of the Scheme, this chapter has argued that further
economic gain is possible. In terms of conservation and management, the VDS will
need to identify options to address the issue of effort creep. This may be achieved by
introducing another category for vessels above 80 metres. In addition, there may be a
need to review the medium vessel category particularly as the majority of vessels on the
VDS Register fall under this category. In terms of control, this chapter argued that the
VDS has significantly contributed towards tipping the scale in the PNA States’ favour.
The next chapter will examine the most recent measure of the PNA, the Third
Implementing Arrangement. The measure was developed in response to the failure of
the WCPFC to adopt stringent conservation and management measures to address the
ongoing concerns for the status of the bigeye and yellowfin tuna stocks. Chapter Seven
will demonstrate how the PNA States have utilised their sovereign rights to establish
fisheries management measures to be implemented as licensing conditions. In doing so,
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the chapter will discuss the experience of the PNA States and their continuing efforts to
take control of their tuna fishery.
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Chapter Seven: Third Arrangement
Implementing the Nauru Agreement
7.1 Introduction
The last and most recent initiative of the PNA is the Third Arrangement Implementing
the Nauru Agreement (Third Implementing Arrangement). It was established in May
2008 at the 27th Annual Meeting of the PNA in response to the failure of the WCPFC to
adopt conservation measures to address the ongoing concerns regarding the status of the
bigeye and yellowfin tuna species.879
The chapter begins with a background on the issues, concerns and developments within
the WCPO tuna fishery to provide the context and rationale for establishing the Third
Implementing Arrangement.

The chapter then examines the instrument (Third

Implementing Arrangement) and its contribution to tipping the scale in PNA’s favour.
Similar to previous chapters, the Third Implementing Arrangement will be analysed
against three aspects: asserting sovereign rights; creating economic opportunities; and
conserving and managing the common fish stock.
This chapter argues that the Third Implementing Arrangement has the most far reaching
impact on the conservation and management of tuna in the EEZs of the PNA compared
to the other instruments the group have established. The Third Implement Arrangement
has also enabled the PNA States to exercise some level of control on fishing activities
occurring beyond their EEZs.

7.2 Background to the Third Implementing Arrangement
Since the early 1980s, the WCPO tuna fishery has expanded in terms of effort and catch
level. Accompanying this expansion is a whole host of issues and concerns regarding
the sustainability of the key target species such as yellowfin and bigeye tuna. These
concerns led to the establishment of the Third Implementing Arrangement. This section
discusses these concerns for the key target tuna species and efforts of the WCPFC to
address them.
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7.2.1 Concerns Over Yellowfin Tuna
Concerns over the status of the yellowfin species were raised in various fora throughout
the 1990s.880

These concerns surfaced following the expansion of the fishery,

represented by the increase in the number of vessels and catch particularly by the purse
seine fishery.881 For example, the total yellowfin catch for 1970 was estimated to be
99,190 metric tonnes, with approximately 7.9% landed by purse seine vessels.882 By
1990, yellowfin tuna catches had increased by nearly four times and registered at
359,000 metric tonnes, with 52% taken by the purse seine fishery.883
The longline fishery targets the adult stock of the yellowfin while the purse seine
fisheries catch varies in size and/or maturity. The most recent stock assessment for the
species was undertaken in 2011 and concluded that there is no overfishing occurring for
the yellowfin tuna.884 This is because the fishing mortality for the species was below
the MSY level.885 The assessment also found that the biomass and recruitment have
declined over the years.886 However, as the spawning biomass is still above the MSY,
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the WCPO region. A working group was established by the third meeting of the SCTB in 1990 for the
Western Pacific yellowfin tuna. The primary purpose of the working group was to determine the
information/data requirements to assess the stock. Source: South Pacific Commission, Report of the
Third Meeting of the Standing Committee on Tuna and Billfish, Third Meeting of the Standing
Committee on Tuna and Billfish, Noumea, New Caledonia., Anon, Report of the Second Meeting of the
Western Pacific Yellowfin Tuna Research Group: June 1992, Western Pacific Yellowfin Tuna Research
Group Honolulu, Hawaii. A working paper on the stock status of the yellowfin indicated as follows: “The
continuous expansion of the purse seine fishery since its inception has raised some concerns over its
impact on yellowfin resources the valuable longline that it is supports. Because of the lack of necessary
fishery data and biological information on yellowfin, it has not been possible to carry out a detailed stock
assessment.” Source: SPC, (1990), "Working Paper for the SCTB3 Meeting: Stock Status of Yellowfin in
Western Tropical Pacific " Third Meeting of the Standing Committee of the Tuna and Billfish. Noumea,
New Caledonia.
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the assessment concluded that the yellowfin tuna species is not in an overfished state.887
Given these results, the Scientific Committee of the WCPFC has consistently called for
no further increase in fishing mortality for the species.888
As shown by Figure 7.1, the highest level of yellowfin catch from the WCPFC Area
was from the longline fishery until 1983. The yellowfin catch from the longline fishery
peaked at 122,875 metric tonnes in 1980 before declining and remain stable at between
70,000 and 80,000 metric tonnes.889 In 1983, the purse seine fishery landed the highest
level of yellowfin tuna at 112,512 metric tonnes compared to 86,187 metric tonnes for
longline.890 That year also saw the beginning of the trend whereby the purse seine
fishery landed the majority of the yellowfin tuna. From 1997, the purse seine yellowfin
tuna catch reached new levels, topping at above 300,000 metric tonnes. Eleven years
later in 2008, a record catch of 393,857 metric tonnes for yellowfin tuna was caught by
the purse seine fishery.891
One of the key reasons for the increase in yellowfin catch, particularly the purse seine
fishery, was the increase in the number of vessels. According to Table 4.1 in Chapter
Four, there were 94 purse seine vessels that were operational in 1983.892 The number of
vessels have continued to increase and reaching 172 by 1991. The Palau Arrangement
discussed in Chapter Four introduced an overall cap of 205 vessels in 2004 to be
licensed. Despite the challenges faced by the Palau Arrangement, the 2005 limit was
maintained for just over ten years. This cap was replaced by the VDS measure that was
discussed in Chapter Six.
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Figure 7.1: Yellowfin Tuna Catch from WCPFC Area, by Gear Type 1960 2011893
Yellowfin Tuna Catch by Gear from WCPFC Area: 1960 - 2011
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7.2.2 Concerns Over Bigeye Tuna
Concerns for bigeye tuna became more apparent in the mid-1990s. These concerns
were initially noted by the Standing Committee on Tuna and Billfish894 in 1998 and are
reflected in the following statement:
The 11th SCTB [Standing Committee on Tuna and Billfish] noted with concern
the large and continuing increase in the catch of small to medium sized bigeye in
both the eastern Pacific and western and central Pacific, and steady decline in
longline catches in some areas….. the Group considered that the present
conditions of the Pacific bigeye stock was uncertain.895
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The Standing Committee on Tuna and Billfish was established in 1988 as an advisory body to the
Tuna and Billfish Assessment Programme of the South Pacific Commission now known as the Secretariat
to the Pacific Community. Its “role was purely advisory and consultative, to assist in the conduct of
pelagic fisheries research through the provision of expertise, information and technical advice.” Its
composition of DWFNs and coastal States, both SPC members and non-members, was deliberate in order
to capture the technical experts who were already doing research on tuna and billfish. Source: SPC,
(1997), "The Future of the SCTB - Working Paper 5," Tenth Standing Committee on the Tuna and Bilfish
16 - 18 June 1997. Nadi, Fiji. See also SPC, Report of the Ninth Standing Committee on Tuna and
Billfish: 22 - 23 July 1996, Ninth Standing Committee on Tuna and Billfish Meeting Noumea, New
Caledonia.
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The expansion of the purse seine fishery also led to an increase of the bigeye catch. 896
Figure 7.2 shows the trend in the catch of bigeye tuna from the WCPFC Convention
Area under the three key fisheries – purse seine, longline and pole and line.
Until the 1980s, the longline fishery was responsible for the majority of the bigeye tuna
catch.

From the 1980s, the bigeye tuna caught from the purse seine fishery has

increased steadily until 1997 when a sharp increase in catch from 40,000 metric tonnes
in 1996 to 76,900 metric tonnes. Since 1997, the bigeye catch from the purse seine
fishery has hovered between 50,000 and 70,000 metric tonnes, with an average of
62,350 metric tonnes, for the period between 1997 and 2011. The average bigeye catch
from the longline fishery for the same period was 79,987 metric tonnes.
Figure 7.2: Bigeye Tuna Catch by Gear Type 1960 - 2011897
Bigeye Tuna Catch from the WCPFC Area by Gear: 1960 - 2011
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An increase for the bigeye tuna catch in the purse seine fishery is a cause for alarm and
this is because it comprised mainly of juvenile stock.898 Bigeye tuna is a targeted
species for the longline fishery and the value of a longline caught bigeye tuna is higher
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The expansion of the purse seine fishery was discussed in Chapter Four. This expansion started in
1983 when total catches from the WCPFC region tipped over the 1 million metric tonne mark. It was also
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in Chapter One.
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than the same fish caught in the purse seine fishery.899 Thus, if the juvenile stock
continues to be fished down, this will have an adverse impact on the high valued
longline fishery. This adverse impact may subsequently lead to a conflict between the
longline and purse seine fisheries. For example, the States with interests in the longline
fishery would call for a reduction in effort by the purse seine fishery and measures that
reduce the fishing mortality of juvenile bigeye stock. However, for the States that have
interests in the purse seine fishery, they may argue that any reduction in effort would
have an adverse impact on their fishing activities and economy.900
The most recent stock assessment for bigeye tuna was undertaken in 2011.901 The
assessment found that the fishing mortality for the species is above the MSY level and
hence, overfishing is occurring.902 The assessment also found that the biomass of
spawners is estimated to have declined and is therefore approaching the MSY level.903
Thus, “there is a possibility that the bigeye tuna is already in an overfished state.”904 To
ensure sustainability of the bigeye tuna, the Scientific Committee of the WCPFC
recommended a reduction of at least 30% of the fishing mortality from the average
levels for 2006-2009 to return the fishing mortality rates to MSY.905
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7.2.3 Responses to Address Concerns for Bigeye and Yellowfin –
WCPFC Level
Discussions to address the concerns for bigeye and yellowfin tuna commenced at the
WCPFC level following the signing of the WCPF Tuna Convention in 2000. The
Scientific Coordinating Group took on the concerns regarding the bigeye and yellowfin
tuna in 2002. 906 The Scientific Committee took over from the Scientific Coordinating
Group when the WCPF Tuna Convention entered into force in December 2004.
A paper on the possible management options to address the concerns for bigeye and
yellowfin tuna was presented at the inaugural meeting of the WCPFC (WCPFC1) in
December 2004. 907 The options were divided into short, medium and long term. In the
short term, the paper suggested the use of technical measures that include time or area
closures and limits on the number of fish aggregating devices (FAD) to be used by
individual vessels.908 The key advantage of these measures was that the discussion on
allocation could be delayed to another time. For the measures to be effective, vigorous
and robust monitoring, control and surveillance systems would be required.909
For the medium and long term, the paper suggested the use of competitive catch limit
which is an output control measure, as one possible option.910 Under the proposed
measure, a catch limit is set for the fishery. This catch limit is unallocated and vessels
can fish until this is reached. The option negates the need to negotiate and allocate the
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catch but facilitates competition in the fishery. The downside of the measure is that the
fishery may be forced to close early if the limit is reached. Furthermore, it would
require 100% observer coverage to ensure there are no discards and that all the catch
has been accounted for.911 The paper also called for technological development in
FADs, net design and equipment that provides better information on size and species
composition of the tuna schools.912
The management options suggested by the paper have two implications for the PNA
States. First, the suggestions lean more in the favour of the DWFNs and potentially put
the coastal States such as the PNA States, in a weaker position. This is because the
PNA States did not have the capacity to establish and implement the catch limits at a
national level. At the time, the PNA States were still determining their TACs, with
historical catch and effort in the EEZs dominated by the DWFNs. Second, the large
proportion of the WCPFC Convention Area is within the national waters of the coastal
States compared to the other RFMOs. Obtaining a consensus on the suggestions would
have been difficult because of the different interests between the DWFNs and the
coastal States, particularly the PNA States.913
A Resolution on the Conservation and Management Measures was adopted at the
WCPFC1 which called for the Scientific Committee of the WCPFC to examine feasible
management options to address the increasing concerns for bigeye and yellowfin tuna,
and to present their recommendations at the 2nd Regular Session of the WCPFC
(WCPFC2) in 2005.914 The preliminary results of the analysis were discussed at the
WCPF2 session in December 2005 but no firm decision was reached on addressing the
concerns for bigeye and yellowfin tuna.915

However, a conservation management

measure (CMM2005-01) was adopted by WCPFC2 with a focus to reduce effort
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particularly in the purse seine and longline fisheries.916 The participants in the purse
seine fishery were asked to limit their efforts to 2004 levels or an average between
2001-2004 levels.917 With respect to the longline fishery, the Commission Members
whose bigeye tuna catch was more than 2000 metric tonnes, were asked not to exceed
the average bigeye catch from 2001-2004 or 2004 catch level.918
Four management options were also identified for further discussions to be held at the
3rd Regular Session of the WCPFC in December 2006 (WCPFC3).919

The four

management options include a possible imposition of a 12 month closure of the high
seas enclaves to all purse seine fishing; a closure on the use of FADs and setting on
floating objects on the high seas and in EEZs areas (except archipelagic waters) in the
last two quarters of the year or in the third quarter of the year only; a total purse seine
effort closure on high seas in the last quarter of the year or a combination of high seas
closure for the purse seine fishery, closure on FAD and floating objects sets in waters
under national jurisdiction (except archipelagic waters) in the last quarter of the year;
and a quota on bigeye longline catch on the high seas.920
Two key variables are featured in all of the options presented and they are the use of
FADs and restricting the purse seine fishery. Because almost all of the juvenile bigeye
catch landed in the purse seine fishery was taken from floating objects sets, targeting the

Paragraph 11 of CMM2005-01 states: “In order to achieve the overall reduction in catch and effort
required for bigeye and yellowfin tuna, in accordance with advice and recommendation received from the
Scientific Committee, the Executive Director shall work with CCMs during 2006 to develop a proposal
for consideration at the Third Session of the Commission that is consistent with the IATTC arranges that
allow for a system of temporary purse seine closures.” Source: Conservation Management Measure for
Bigeye and Yellowfin Tuna in the Western and Central Pacific Ocean (2005).
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two areas was appropriate.921 All the options have implications for the Commission
Members, particularly the PNA States. Potential loss of revenue from reduced fishing
effort, particularly in the short term, was a common factor for all. For example, a
reduction in effort would see a potential reduction in revenue for the vessel operators
and subsequently a reduction in revenue from access for the coastal States such as the
PNA States. But the key implication is the adverse impact the reduction in effort would
have on skipjack tuna which is a targeted species of the purse seine fishery. As
demonstrated in Table 2.2 from Chapter Two, the majority of the PNA States have
interests in the purse seine fishery, with some having mixed interests in both longline
and purse seine, and one State (Palau) have major interests in the longline fishery.
Therefore, any measure for the purse seine fishery will have adverse impact for the
majority of the PNA States.
Further stock assessments for bigeye and yellowfin tuna were undertaken for the 2nd
Regular Session of the Scientific Committee (SC2) in 2006 and recommended that the
bigeye and yellowfin tuna fishing mortalities are to be reduced by 25% and 10%,
respectively.922 These targets were factored into the analysis of the four management
options for discussion at the WCPFC3 session in December 2006.
Of the four options presented at the WCPFC3 to reduce fishing mortality of bigeye and
yellowfin tuna, three of them (options 2, 3 and 4) involved some form of control on the
use of FADs. Options 2 and 4 involved a closure on the use of FAD and floating
objects sets on the high seas and in waters under national jurisdiction except the
archipelagic waters in the last two quarters and the last quarter of the year,
consecutively. Option 3 called for a closure on the use of FADs in the third quarter of
the year for the high seas only. The time period for the closure was based on the
analysis undertaken by the WCPFC Secretariat which identified the option with the
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least adverse impact for skipjack.923

This period was identified to be between

September and November.924
Three additional proposals (Korea, Japan and FFA Members) were also submitted to
address the recommendations of the SC2.925 There were some similarities between the
proposals from FFA926 and Japan,927 with both proposing the development of FAD
management plans. They also called for the Commission Members to ensure that the
fishing effort for both the purse seine fishery and the longline fishery were contained
within the 2004 or the average of 2001 and 2004 effort levels. The Japanese proposal
went further and suggested the total capacity for bigeye and yellowfin tuna is
maintained at current level.928
The WCFC3 failed to adopt any of the options presented. 929 Despite this, another
conservation management measure for yellowfin and bigeye was adopted as
CMM2006-01.

CMM2006-01 is an extension of the requirements provided under

CMM2005-01 that was adopted at WCPFC2. A positive aspect of CMM2006-01 is the
extension of management measures to include the areas beyond national jurisdiction.930
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There are four elements under CMM2006-01. The first element calls for the high seas purse seine
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In terms of achieving the recommendation of the Scientific Committee to reduce fishing
mortality for bigeye and yellowfin, CMM2006-01 is weak because there is nothing
substantial in the measure to curb fishing effort. Though the Commission Members
were encouraged to reduce effort levels, there was no concrete target reference point
and that the decision on the extent of reduction was left open.
Further attempts were made at the 4th Regular Session of the WCPFC (WCPFC4) in
December 2007 to adopt a more stringent conservation and management measure for
bigeye and yellowfin tuna. The FFA group submitted a proposal to WCPFC4 which
included the measure for a three month closure on the use of FADs. The proposed three
month closure was to take place from 1 July to 30 September. This period differed from
the WCPFC Secretariat’s recommendation to be from September to November, but it
was compatible with the IATTC purse seine closure which covered two separate six
weeks periods in the 3rd and 4th quarters.931
The FFA proposal was a major turn-around from their position at the WCPFC3 in 2006.
Previously, the FFA group was not fully supportive of the proposed FAD closure, due
mainly to the adverse impacts the FAD closure would have on some of the members.
Instead, they were advocating for further research to analyse the impacts of the FAD
closure option. This is because it would have adverse effects for some of the FFA
members such as Tuvalu. According to Hampton, more than 80% of the purse seine
catch from Tuvalu’s EEZ is landed from FADs or logs.932 Thus, any measure that target
FADs would have a negative impact on Tuvalu. Despite this implication, the FFA
group’s proposal for the WCPFC4 included a 3 month FAD closure. There are a
number of reasons for the turn-around however it is argued that the key reason was the
need to introduce stronger measures to address the growing concerns for yellowfin and
bigeye tuna.
requirement to prohibit landings, transhipment and commercial transactions in tuna and tuna products that
have been positively identified to be originating from fishing activities that contravene any WCPFC
conservation management measures. There are two aspects to this requirement. Firstly, it is a deterrent
for IUU fishing. Secondly, it is a penalty for those vessels or fleets that do not comply with the
requirements of the conservation management measures. Like the other three elements, the onus is on the
Commission Members to implement the requirement. Thus, it is highly unlikely that the requirement can
be implemented immediately because it has to be incorporated into national legislation.
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Like previous meetings of the WCPFC, there was no decision on how to address the
recommendation of the Scientific Committee from the WCPFC4 session. Rather, there
was an agreement to defer the matter for the next WCPFC session scheduled to be held
in December 2008. The key reason for the deferral was the lack of consensus by the
WCPFC on a number of the measures proposed.933

7.3 The Third Implementing Arrangement
The principal purpose of the Third Implementing Arrangement is to incorporate
additional licensing conditions for the vessels operating in the EEZs of the PNA States
and contribute towards reducing the fishing mortality of bigeye and yellowfin tuna.
Through the Third Implementing Arrangement, the PNA States have incorporated some
of the conservation and management measures that have been discussed in the WCPFC
negotiations as part of licensing conditions applied to vessels seeking access to their
EEZs.934 These licensing conditions are prescribed as MTCs for access to the PNA
States’ EEZs, adding to the existing MTCs established under the First and Second
Implementing Arrangements.
The PNA first discussed the possibility of closing the high seas pockets by using
licensing conditions at their 26th Annual Meeting held in April 2007.935 After further
discussion at the FFA level, a proposal on the conservation and management measure
for bigeye and yellowfin tuna was submitted to the WCPFC4 meeting held in December
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WCPFC, (2007), "Draft CMM Bigeye and Yellowfin (Rev 4)," Fourth Regulation Session of the
WCPFC. Guam. For further discussion on the failure of the WCPFC to adopt conservation and
management measure for bigeye and yellowfin tuna, see Quentin Hanich, (2011), "Distributing the bigeye
conservation burden in the western and central pacific fisheries," Marine Policy 36.2012. See also
Quentin Hanich, (2011), Interest and Influence - A Snapshot of the Western and Central Pacific Tropical
Tuna. Hanich pointed out that this lack of progress was due to the diverse interests of the Commission
Members and their reluctance to agree on measures that may adversely impact their economics benefits
derived from the fishery.
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Refer to the Management Option Paper prepared by the WCPFC Interim Secretariat and a follow up
paper presented and discussed at the WCPFC3 session held in December 2006. See WCPFC Interim
Secretariat, (2004), "Management Options for Bigeye and Yellowfin Tuna in the Western and Central
Pacific Ocean" 6th Session of the WCPFC Preparatory Conference.; and WCPFC, (2006), "Proposal in
Respect of Paragraph 11 of the Conservation and Management Measure 2005-01 " Third Regular Session
of the WCPFC, 11 - 15 December 2006.
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Forum Fisheries Agency, Adopted Record of Proceedings of the Twenty-sixth Annual Meeting of the
Parties to the Nauru Agreement, Twenty-sixth Annual Meeting of the Parties to the Nauru Agreement, 21
- 23 May 2007, Wellington, New Zealand.
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2007.936 The proposal suggested two measures for the purse seine fishery: which is a 3
month FAD closure to be effective from 1 July to 30 September every year; and 100%
catch retention.937 For the longline fishery, the proposal re-emphasised the requirement
provided under the CMM2005-01 to reduce their efforts to below the average bigeye
catch for 2001-2004 or that for 2004.938 To monitor these requirements, the paper
proposed that each Commission Member should ensure its purse seine vessels carry
observers from a national or regional programme, have the appropriate automatic
locating communicator devices, and comply with the requirements and provisions of
operational catch and effort data including size composition data.939
The FFA proposal, along with other proposals, was not adopted. Rather, the WCPFC4
opted to delay the adoption of a conservation and management measure for bigeye and
yellowfin tuna to the next WCPFC meeting scheduled for December 2008. 940 Given the
importance of the tuna fishery for FFA/PNA States’ economic development and food
security, the failure of the WCPFC4 was the last straw for the PNA States that they
could no longer sit idly and wait for the WCPFC.941 Unlike other Members of the
WCPFC, who could move to other fishing grounds, the PNA States were left with no
choice but to adopt “a greater sense of responsibility and commitment” 942 to establish
the required management measures to safeguard their interests and aspirations.
Discussions on the management measures to address the concerns for yellowfin and
bigeye tuna were resurrected at the 21st Special Meeting of the PNA that was held in
February 2008.943 As a way forward, the PNA States agreed to adopt conservation
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Forum Fisheries Agency, (2007), "Draft Conservation and Management Measure for Bigeye and
Yellowfin Tuna for Discussion," Fourth Regular Session of the WCPFC. Guam.
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WCPFC, (2007), Summary Report of the Fourth Regular Session of the WCPFC, Fourth Regular
Session of the WCPFC, 3 - 7 December 2007, Guam. p37.
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For further discussion on the reasons why the PNA States needed to take matters into their own hands
and adopt management measures for their national waters, see Transform Aqorau, (2009), "Current Legal
Developments: Western and Central Pacific Fisheries Commission," The Internationa Journal of Marine
and Coastal Law 24.2009.
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A discussion paper was presented at the 21st Special meeting of the PNA on the WCPFC4 outcomes
and discussions. Source: Forum Fisheries Agency, (2008), "WCPC4 Outcomes and Discussions:
Working Paper Prepared for the Twenty-first Special Meeting of the Parties to the Nauru Agreement, 13 -
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management measures to be implemented through licensing conditions in their EEZs.
These licensing conditions were subsequently adopted by the group at their 27th Annual
Meeting that was held in May 2008, Koror, Palau, as the Third Implementing
Arrangement of the Nauru Agreement.944

7.3.1 Key Features of the Third Implementing Arrangement
Compared to the first two implementing arrangements, the Third Implementing
Arrangement is more strategic because its overall objective is to control fishing efforts
and indirectly, the operation of the fishing vessels, particularly those belonging to the
DWFNs fleets.

The First and Second Implementing Arrangement were adopted

primary to control the fishing operations of the DWFNs’ vessels and assert their
sovereign rights to their EEZs. Whilst the Third Implementing Arrangement continues
the legacy established under the first two Implementing Arrangements, its primary
focus is fisheries management.
There are four licensing conditions provided under the Third Implementing
Arrangement. Given their nature, the conditions are more or less, input controls.
Catch Retention
Catch retention is the first licensing condition provided under Article 1.1 of the Third
Implementing Arrangement.945 It requires all bigeye, skipjack and yellowfin tuna taken
by purse seine vessels to be retained on board until they are either landed or
transhipped.946 Under this licensing condition, it is anticipated that the vessels would
avoid setting where small or juvenile fish are present.947 This is because the value of
the small fish is low compared to the larger size fish. It is also anticipated that the

15 February 2008," Twenty-first Special Meeting of the Parties to the Nauru Agreement. Honiara,
Solomon Islands.
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Forum Fisheries Agency, (2008), Record of Proceedings of the Twenty-seventh Annual Meeting of the
Parties to the Nauru Agreement, Twenty-seventh Annual Meeting of the Parties to the Nauru Agreement,
May 2008, Koror, Palau.
945

Article 1.1 of the Third Implementing Arrangement. Source: insert author/organisation (date) A Third
Arrangement Implementing the Nauru Agreement Setting Forth Additional Terms and Conditions of
Access to the Fisheres Zones of the Parties (2008). www.pnatuna.com/documents.
946

Article 1.1 of the Third Implementing Arrangement.

947

For discussion on the rationale for this licensing condition, see Transform Aqorau, (2009), "Current
Legal Developments: Western and Central Pacific Fisheries Commission," The Internationa Journal of
Marine and Coastal Law 24.2009.
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vessels would be having shorter fishing trips as their storage well fills up.

Both

conditions act as economic penalties for catching small fish.948
At the national level, the terms and conditions for applying the catch retention rules are
guided by legislation or regulation. A template of the Regulation(s) was developed by
the PNA for adoption at the national level.

This template is important to ensure

consistency in the application of the catch retention rule, particularly the application of
exceptions.949 The application of the template is evident in the Third Implementing
Arrangement Regulations for Tuvalu and Nauru whereby the two instruments are
similar. For high seas areas, the terms and conditions for the catch retention rule are
provided in the Conservation and Management Measure on the Application of High
Seas and FAD Closure and Catch Retention (CMM2009-02).950
There are two exceptions for this requirement: when the fish is clearly and
demonstrably unfit for human consumption; and when there may be insufficient wellspace to accommodate all fish caught in the final set of a fishing trip.951
(a) Exception 1: Fish Deemed Unfit for Human Consumption
There are three key criteria by which fish may be discarded if it is deemed unfit for
human consumption: if the fish is meshed or crushed in the purse seine net; or is
damaged due to shark or whale depredation; or has died and spoiled in the net where a
gear failure has prevented both the normal retrieval of the net and catch and effort to
release the fish alive.952

The exception does not apply to fish that is considered

undesirable in terms of size, marketability, species composition or is spoiled or
contaminated as the result of an act or omission of the crew of the vessel.953
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See above note.

This is evident in the Nauru and Tuvalu’s Third Implementing Arrangement Regulation. See
Fisheries (PNA Third Implementing Arrangement) Regulations 2009 (2009).; and Conservation and
Management Measures (PNA Third Implementing Arrangement) Regulations 2009 (2009).
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Conservation and Management Measure on the Application of High Seas FAD Closures and Catch
Retention (2009).
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Article 1.1 of the Third Implementing Arrangement.
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Fisheries (PNA Third Implementing Arrangement) Regulations 2009 (2009). See also Conservation
and Management Measures (PNA Third Implementing Arrangement) Regulations 2009 (2009).
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Fisheries (PNA Third Implementing Arrangement) Regulations 2009 (2009). See also Conservation
and Management Measures (PNA Third Implementing Arrangement) Regulations 2009 (2009).
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(b) Exception 2: Insufficient Well-Space During Final Set
The second exception to the catch retention rule is when, or if, the well-space is
insufficient to hold all the fish during the final set of fishing trip. There are two criteria
that must be met before excess fish may be discarded: if the master and crew attempt to
release the fish alive as soon as possible or if no further fishing is undertaken after the
discard. Under each criterion, discard may only take place after the observer has
estimated and recorded the species composition.954 Furthermore, the operator of the
vessel is required to submit a report in an approved form to the national authorities
within 48 hours after the discard.955
FAD Closure
Studies have found that a high proportion of small bigeye and yellowfin tuna are caught
in associated sets (FADs).956

Figures 7.3 and 7.4 provide a graphical summary

representing the outcomes of the studies. As shown in Figure 7.3, the average size of
the bigeye tuna catch from purse seine FAD/logs set is between 50 and 80 centimetres
long. With respect to catch from un-associated sets or free schools, the size of the fish
varied from between 50 centimetres and 160 centimetres. Further, the proportion of
larger fish, greater than 100 centimetres, is higher from un-associated sets compared to
the FAD/log sets.

See Paragraph 6.4 of Nauru’s Fisheries Regulations (2009) and Tuvalu’s Conservation and
Management of the Measures Regulation (2009). Source: Fisheries (PNA Third Implementing
Arrangement) Regulations 2009 (2009).; and Conservation and Management Measures (PNA Third
Implementing Arrangement) Regulations 2009 (2009).
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Regulation 6.6, PNA Third Implementing Arrangement Regulation. Source: Fisheries (PNA Third
Implementing Arrangement) Regulations 2009 (2009).; and Conservation and Management Measures
(PNA Third Implementing Arrangement) Regulations 2009 (2009).
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WCPFC, (2003), "Report of the Second Meeting of the Scientific Coordinating Group
(WCPFC/PrepCon/28)," Fifth Session of the Preparatory Conference for the the Commission for the
Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific, 19
September - 3 October 2003 Rarotonga, Cook Islands.. See also Dae-Yeon Moon, Doo-Hae An, SeonJae Hwang and Soon-Seong Kim, (2008), "Preliminary Information on the Catch of Small-Sized Tuna by
Set Type of Korea Tuna Purse Seine Fishery in the Western and Central Pacific Ocean (WCPFCSC4/2008/FT-IP5)," Fourth Regular Session of the Science Committee of the WCPFC, 11 - 22 August
2008. Port Moresby, Papua New Guinea.; Ricardo P Babaran, (2006), "Payao Fishing and Impacts to
Tuna Stocks: A Preliminary Analysis," Second Regular Session of the Science Committee of the
WCPFC, 7 - 18 August 2006. Manila, Philippines.; T Matsumoto, H Okamoto and M Toyonaga, (2006),
"Behavioral Study on Small Bigeye, Yellowfin and Skipjack Tunas associated with Drifting FADs using
Ultrasonic Coded Transmitter in the Central Pacific Ocean," Second Regular Session of the Scientific
Committee of the WCPFC. Manila, Philippines.
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Proportion of the bigeye catch

Figure 7.3: Size of Bigeye Tuna by Set Type957
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With respect to yellowfin tuna, Figure 7.4 shows that the larger size fish are caught
from un-associated sets compared to those caught from the FAD/log sets.
Figure 7.4: Size of Yellowfin Tuna by Set Type958

Fork length (in cm)

As the second licensing condition provides for the FAD closure to be applied for the
purse seine fishery it is anticipated that the fishing mortality on the juvenile fish stock
will be reduced. The FAD closure condition is provided under Article 1.2 of the Third
Implementing Arrangement and calls for the use FADs and associated electronic
957

This graph is extracted from John Hampton, (2008), "Bigeye and Yellowfin Stock Characteristics,
Fishery Impacts adn Possible Management Approaches," Workshop of Stakeholders in WCPO Tuna
Fisheries, 1 - 2 April 2008. Canberra, Australia.
958

See above note.
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equipment, or fishing by purse seine vessels on floating objects to be suspended for the
period between 001 hours (Greenwich Mean Time) on 1 July and 2359 hours
(Greenwich Mean Time) on 30 September each year.959 An additional month for the
FAD closure period was approved by the PNA States at their 30th Annual Meeting in
Tuvalu in April 2011.960 The provision was to be applied only if additional measures
were required to further reduce fishing mortality for bigeye and yellowfin tuna. 961 This
additional month was proposed at the WCPFC8 meeting but was not adopted. It was
proposed again at the WCPFC9 and was subsequently adopted under CMM2012-01.962
There are two exemptions for the FAD closure and these are stipulated under Article 2
paragraph(a) of the Third Implementing Arrangement. The first exemption applies to a
Party if it suffers a disproportionate burden from implementing the FAD closure
condition.963 The Party has the option of excluding all or part of its EEZ from the
rule.964 The second exemption applies if the domestic vessels have a high dependence
on the floating objects.965 If the exemptions are to be applied, the PNA State is required
to establish a Management Plan on the alternative (and appropriate) arrangements for
the vessels.966
The first exemption effectively caters for the PNA States that have a high percentage of
FADs usage in their EEZs. For example, approximately 67% of the catch from the
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Article 1.2 of the Third Implementing Arrangement A Third Arrangement Implementing the Nauru
Agreement Setting Forth Additional Terms and Conditions of Access to the Fisheres Zones of the Parties
(2008).
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PNA Office, (2011), Summary Record of Proceedings of the Thirtieth Annual Meeting of the Parties
to the Nauru Agreement, Thirtieth Annual Meeting of the Parties to the Nauru Agreement, 4 - 7 April
2011, Funafuti, Tuvalu.
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Conservation and Management Measure for Bigeye, Yellowfin and Skipjack Tuna in the Western and
Central Pacific Ocean (CMM2012-01) (2012). The Commission Members have two options to
implement the additional month. They could either include October as part of their FAD closure period
or for non-Small Island Developing States (SIDs) Commission Members, to decrease their FAD usage by
8/12 of the average FAD deployed for 2001 – 2011. For SIDs Commission Members, they have the
option of reducing their FAD usage by 8/9 of the average FAD deployed for 2009-2011. (Source:
Paragraph 10 of CMM2012-01).
963

Article 1.2 part (a) of the Third Implementing Arrangement.

964

Article 1.2 of the Third Implementing Arrangement.

965

Article 1.2 part (b) of the Third Implementing Arrangement.

966
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Tuvalu EEZ was from FADs or associated sets.967 Hence, without this exemption, it is
most likely that Tuvalu would suffer a disproportionate conservation burden as a result
of implementing the measure. When the measure was first proposed at the WCPFC4
meeting in 2007, Tuvalu expressed its concern about the adverse impact on its
economy.968 The issue was raised again at the WCPFC9 session in 2012 during the
discussions to extend the FAD closure period to four months. The ideal closure period
was for six months; however; a compromise was reached for four months.969
The second exemption caters for domestic vessels that are highly dependent on floating
objects with the proviso that the respective Party make appropriate arrangements in a
Management Plan to meet the requirements of its fleet. For example, nearly 90% of
Marshall Islands’ purse seine fleet catch was from associated sets.970 Whilst they
qualify for the exemption, this may only be applied in their home waters.
The FAD closure exemptions have advantages and disadvantages for the PNA States.
For example, whilst the exemptions would allow a Party to opt out from implementing
the condition, this may have weakened the effectiveness of the measure in reducing the
fishing mortality of bigeye and yellowfin. However; unless there is a compensation
mechanism to cater for the conservation burden incurred as a result of applying the FAD
condition, these exemptions will always be sought.971

This estimate is based on the graph in Figure 5 from Hanich’s paper presented at the 8th Regular
Session of the Scientific Committee (SC8) meeting in Busan, Korea in August 2012. The data for the
graph was provided by SPC. See Quentin Hanich, (2012), "Mapping the Distribution of the Conservation
Burden (WCPFC-SC8-2012/MI-WP-05)," 8th Regular Session of the Scientific Committee of the
WCPFC. Busan, Korea.
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WCPFC, (2007), Summary Report of the Fourth Regular Session of the WCPFC, Fourth Regular
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WCPFC, (2012), Summary Report of the Ninth Regular Session of the WCPFC, Ninth Regular
Session of the WCPFC, 2 - 6 December 2012, Manila, Philippines.
This estimate is based on the graph in Figure 4 from Hanich’s paper presented at the SC8 meeting in
Busan, Korea in August 2012. The data for the graph was provided by SPC. See Quentin Hanich,
(2012), "Mapping the Distribution of the Conservation Burden (WCPFC-SC8-2012/MI-WP-05)" 8th
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Discussions to establish a compensation fund for the conservation burden incurred for the SIDs
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pay. See WCPFC, (2012), Summary Report of the Ninth Regular Session of the WCPFC, Ninth Regular
Session of the WCPFC, 2 - 6 December 2012, Manila, Philippines.
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Closure of High Seas Pockets
The closing of the high seas pockets was identified as a possible option for reduce
fishing mortality.972 The WCPO high seas catch comprised approximately 15% of total
catch for the region.973 Thus, the paper concluded that it would not be sufficient to meet
the recommendations of the Scientific Committee that fishing mortality for bigeye to be
reduced by 25% and yellowfin by 10% from average 2001-2004 levels.974 Therefore,
even if the high seas were closed, it would only achieve the recommended level for
yellowfin but there would still be 10% remaining for bigeye. In addition, closing the
high seas would never be adopted because no Commission Member, particularly the
DWFNs, would give up access to an area where they could operate without fees or
licenses. Hence, there was no further discussion on the high seas option and the
WCPFC discussions shifted to the impact of FADs.
As shown in Figure 7.5, there are two high seas pockets that are located within the heart
of the PNA region. The PNA States cannot close the high seas areas in the WCPO
region; however; they can influence management measures adopted on the high seas
pockets that are adjacent to them. These high seas pockets have been regarded as
havens for IUU fishing and can potentially be used to reduce fishing mortality.975
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WCPFC Secretariat, (2006), "Proposal in Respect of Paragraph 11 of Conservation and Management
Measure 2005-01," Third Regular Session of the WCPFC. Apia, Samoa.
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Figure 7.5: High Seas Pocket 1 and 2 and High Seas Pocket Areas within the PNA
Region976

Thus, the third condition, stipulated under Article 1.3, call for the closure of the two
high seas pockets that are nestled within the PNA region, and any other additional high
seas pockets located within 10 degrees north and 20 degrees south latitude, and 170
degrees east and 150 degrees west longitude.977 The two high seas pockets are referred
to as High Seas Pocket 1 and High Seas Pocket 2.
The High Seas Pocket 1 is the area of high seas bounded by the national waters of the
Federated States of Micronesia, Palau and Papua New Guinea and is shown in red
Figure 7.5. High Seas Pocket 2 is the area of high seas bounded by the national waters
of the Federated States of Micronesia, Kiribati, Marshall Islands, Nauru, Solomon
Islands and Tuvalu and shown in purple in Figure 7.5. The other (eastern) high seas
pocket area, shaded in orange, is located next to Tuvalu and Kiribati EEZs.
Article 87 of the LOSC stipulates that “the high seas are open to all States” with a
provision under Article 87(c) for freedom of fishing.978 However such freedom of the
high seas is subject to certain qualifications. Under Article 87(2) of the LOSC, high
976

This map was prepared with the assistance of Mr I Made Andi Arsand.
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Article 1.3 of the Third Implementing Arrangement. The PNA region, in this context, refers to all the
EEZs of the PNA States combined.
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Article 87 of the LOSC.

267

seas freedoms may be exercised with due regard for the interest of other States, other
rights under the Convention, and with respect to activities in the Area. Other duties and
responsibilities are also stipulated under Articles 117,979 118980 and 119981 of the LOSC
and include the duty to cooperate in the conservation and management of living
resources.
By closing the high seas pockets as a licensing condition, the PNA States have adopted
management measures that restrict the freedom of the high seas in view of Article 119
of the LOSC on the conservation of living resources on the high seas.982 The PNA
States have indirectly imposed a closure on the high seas pockets without contravention
of the LOSC provisions. The majority of the tuna catch from the WCPO is taken from
within the PNA States’ EEZs.
100% Observer Coverage
The fourth licensing condition requires all foreign vessels to carry, at all times, an
observer from either the national observer programme of a Party or from an existing
subregional observer programme.983 Furthermore, “the owner, charter, operator, master
or any other person responsible for the operation of a licensed vessel shall ensure that

Article 117 of the LOSC states that “all States have the duty to take, or to cooperate with other States
in taking such measures for their respective nationals as may be necessary for the conservation of the
living resources of the high seas.”
979

Article 118 of the LOSC stipulates that “States shall cooperate with each other in the conservation and
management of living resources in the areas of the high seas. States whose nationals exploit identical
living resources, or different living resources in the same area, shall enter into negotiations with a view to
taking the measures necessary for the conservation of the living resources concerned. They shall as
appropriate, cooperate to establish subregional or regional fisheries organisations to this end.”
980
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Article 119.1a of the LOSC states:
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In determining the allowable catch and establishing other conservation measures for the living
resources in the high seas, States shall:
a. Take measures which are designed, on the best scientific evidence available to the
States concerned, to maintain or restore populations of harvested species at levels which
can produce the maximum sustainable yield, as qualified by relevant environmental and
economic factors, including the special requirements of developing States, and taking
into account fishing patterns, the interdependence of stocks and any generally
recommended international minimum standards whether subregional, regional or
global.
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the Automatic Location Communicator of the vessel is switched on and is operating at
all times during the period the license is issued by a Party.”984
The 100% observer coverage requirement is fundamental to ensure that the fishing
fleets adhere to the requirements on catch retention, closure of the high seas pockets and
FAD closure. Without this, there is a risk that the fishing fleets would find ways not to
comply with the licensing terms and conditions.

7.4 Assessment of the Third Implementing Arrangement
The PNA States have vested interests to ensure that the tuna fishery resources are
sustainable.

Two of these interests are food security and the dependence of the

countries on revenue derived from the fishery.985 Tuna is a key food source for PNA
States and the need to ensure the resource is not depleted is fundamental. 986 In addition,
poor catch rates may adversely affect revenue from the fishery and hence the national
budgets of those PNA States, particularly those that have a high dependence on access
revenue. For example, approximately 43% of Kiribati’s recurrent budget is sourced
from access revenue.987 This high level portrays the importance of ensuring the tuna
fishery is sustainable to safeguard the financial position of those PNA States that are
dependent on access revenue to contribute towards their national budgets. Failure to
adopt management measures against the trend of increasing tuna catch puts at risk the
food security and livelihoods of the PNA people. The following statements by the
Kiribati delegation and the Chair of the Forum Fisheries Committee988 at the WCPFC5
summarise the fundamental reasons underpinning the PNA States’ decision to adopt the
Third Implementing Arrangement:
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Article 4b of the Third Implementing Arrangement.
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Robert Gillett, (2009), Fisheries in the Economies of the Pacific Island Countries and Territories. See
also Robert Gillett, Mike McCoy, Len Rodwell and Josie Tamate, (2001), Tuna: A Key Economic
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Kiribati has signed up to the PNA Third Implementation Arrangement on the
Conservation and Management of Bigeye and Yellowfin and we are proud to be
associated with this initiative. The measures to be undertaken under this initiative
although could be painful for us smaller island developing states who depend very
much for revenue and economic development on the harvest of these tuna species, this
is the sacrifice that we have taken to ensure the long-term security of the species and
future of the industry. We encourage members of the Commission to consider and
endorse compatible measures for high seas. The burden of conservation measures
should be shared in an equitable manner in order to work.989
The failure of the Commission to adopt a measure for bigeye and yellowfin in Guam
prompted the development of the Third Implementing Arrangement by the Parties to the
Nauru Agreement. The Implementing Arrangement was endorsed by Fisheries
Ministers of the Forum Fisheries Agency at their Annual Meeting in May and also
supported by Forum Leaders at their Summit Meeting in August. These actions reflect
our ongoing efforts to manage and conserve the tuna stocks in the region. It also
reflects the fact that the Convention was not negotiated in a vacuum. It was done
against the backdrop of a long history of intra-and inter-regional cooperative
arrangements amongst FFA members, which include the development of harmonised
minimum terms and conditions of access for foreign fishing vessels, the FFA Vessel
Monitoring System and Regional Observer Programmes under the Treaty on Fisheries
with the United States and the FSM Arrangement. Commentary by some Commission
Members implies that coastal States should not adopt measures for their EEZs in respect
to tuna. Perhaps this reflects some discomfort with the idea that FFA members have
been proactive. We do not believe that FFA members should be precluded from taking
measures for their EEZs to ensure that stocks remain sustainable and will continue to
develop appropriate measures as necessary.990

7.4.1 Asserting and Protecting Sovereign Rights
In previous chapters, it was noted that the PNA States were criticised by some of the
DWFNs for failing to include them in the discussions to establish some of the measures
that the PNA adopted in the early 1990s. The subsequent adoption of the WCPF Tuna
Convention in 2000 provided an avenue for the participation of all States and
participants in the WCPO tuna fishery to establish conservation and management
measures to ensure sustainability of the resources. For four consecutive years, the
WCPFC discussed, but failed to adopt stringent conservation and management measures
to address the concerns for bigeye and yellowfin tuna. Despite the establishment of the
LOSC-prescribed Article 64 organisation, critical decisions to safeguard the
sustainability of the WCPO tuna fishery were lacking.
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Since a relatively high proportion of the catch and effort of the WCPO tuna fishery
takes place within the PNA States’ EEZs, DWFNs have no choice but to comply with
the requirements of the Third Implementing Arrangement.

By using licensing

conditions, the PNA States were effectively asserting their sovereign rights in
accordance of Articles 56 and 62 of the LOSC to set the terms and conditions for their
EEZs as their contribution towards ensuring the sustainability of the tuna fishery.991
The adoption of the Third Implementing Arrangement provides the PNA States with the
strategic opportunity to assert their sovereign rights and dictate the rules of operation for
the WCPO tuna fishery using Article 8.1 of the WCPF Tuna Convention.992 This
Article calls for compatibility between the measures adopted in the high seas areas and
those under national jurisdiction. Article 8.2 (b) of the WCPF Tuna Convention further
states that in establishing compatible measures for the Convention Area, the WCPFC
must take into account a number of aspects.993 Two of these aspects are the best
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Article 56 and 62 of the LOSC.
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Article 8.1 of the WCPF Tuna Convention states:
Conservation and management measures established for the high seas and those adopted for
areas under national jurisdiction shall be compatible in order to ensure conservation and
management of highly migratory fish stocks in their entirety. To this end, the members of the
Commission have a duty to cooperate for the purpose of achieving compatible measures in
respect of such stocks.
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Article 8.2 of the WCPF Tuna Convention states that:
In establishing compatible conservation and management measures for highly migratory fish
stocks in the Convention Area, the Commission shall:
(a) take into account the biological unity and other biological characteristics of the
stocks and the relationships between the distribution of the stocks, the fisheries and the
geographical particularities of the region concerned, including the extent to which the
stocks occur and are fished in areas under national jurisdiction;
(b) take into account:
(i) the conservation and management measures adopted and applied in
accordance with article 61 of the 1982 Convention in respect of the same
stocks by coastal States within areas under national jurisdiction and ensure that
measures established in respect of such stocks for the Convention Area as a
whole do not undermine the effectiveness of such measures;
(ii) previously agreed measures established and applied in respect of the same
stocks for the high seas which form part of the Convention Area by relevant
coastal States and States fishing on the high seas in accordance with the 1982
Convention and the Agreement;
(c) take into account previously agreed measures established and applied in accordance
with the 1982 Convention and the Agreement in respect of the same stocks by a
subregional or regional fisheries management organization or arrangement;
(d) take into account the respective dependence of the coastal States and the States
fishing on the high seas on the stocks concerned; and
(e) ensure that such measures do not result in harmful impact on the living marine
resources as a whole.
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scientific information and advice available and the provision that the coastal States have
sovereign rights to conserve and manage fish stocks in their EEZs.994
In accordance with Article 8 of the WCPF Tuna Convention, if the WCPFC adopts
conservation and management measures, the PNA States have a duty to cooperate and
adopt compatible measures to be applied in their EEZs. Instead, with the establishment
of the Third Implementing Arrangement, the roles have been reversed whereby the
WCPFC is required to adopt compatible measures with the Third Implementing
Arrangement to be applied in the high seas areas and possibly in the EEZs of the nonPNA Commission Members.
The 5th Regular Session of the WCPFC (WCPFC5) adopted CMM2008-01 that is
compatible with the Third Implementing Arrangement.995 Through CMM2008-01, nonPNA Commission Members are also required to adopt compatible measures to the
WCPFC conservation and management measures.

Not only had the PNA States

influenced the WCPFC to adopt compatible measures for the high seas, the non-PNA
Commission Members, particularly the coastal States in WCPO, were also required to
adopt similar measures in their EEZs. This is reflected under paragraphs 12 and 18 of
CMM2008-01 that states “other non-PNA CCMs shall implement compatible measures
to reduce purse seine fishing mortality on bigeye tuna in their EEZs.”996 This is in
accordance with Article 8.1 which states that:
Conservation and management measures established for the high seas and those
adopted for areas under national jurisdiction shall be compatible in order to
ensure conservation and management of highly migratory fish stocks in their
entirety. To this end, the members of the Commission have a duty to cooperate
for the purpose of achieving compatible measures in respect of such stocks.997
Given the failure and the difficulties experienced by the WCPFC to adopt conservation
and management measures to address the concerns regarding bigeye and yellowfin tuna,
the PNA States have opted to utilise their sovereign rights and adopt the Third
Implementing Arrangement.

In essence, the adoption of the Third Implementing

Arrangement is consistent with the position that has been maintained by the PNA States
994

See above note.
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Conservation Management Measure for Bigeye and Yellowfin Tuna in the Western and Central Pacific
(CMM2008-01) (2008).
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Ibid.
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Article 8.1 of the WCPF Tuna Convention.
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since the establishment of the WCPFC, that its primary role is to manage the high seas
areas and the in-zone areas are the responsibility of the Coastal states.998 Rather than
wait for the WCPFC to adopt the required measures and for the PNA States to adopt
compatible measures, the reverse had taken place. With the adoption of the Third
Implementing Arrangement, the WCPFC now had a duty to cooperate and adopt
compatible measures for the high seas area in the Convention Area.
One of the options discussed at the WCPFC level was the total closure for the purse
seine fishery.999 Total closure of the purse seine fishery is applied in the Eastern Pacific
Ocean by the IATTC. Should the bigeye and yellowfin fishing mortality continue to
increase and WCPFC members are forced to adopt drastic measures as a result such as
total closure of the fishery, it will have an adverse impact on the PNA States in terms of
reduction in access revenue. A total closure would also have adverse impacts on the
tuna processing plants operating within the PNA group in terms of raw materials and
employment for the local people. Hence it is preferred for the PNA States to adopt
management measures in their EEZs and seek the WCPFC to adopt compatible
measures on the high seas.
A counter-argument may be that the PNA States have the option of utilising the
provision under Article 30 of the WCPF Tuna Convention to facilitate exemptions from
measures that may cause a disproportionate burden, directly or indirectly. 1000 Article 30
of the WCPF Tuna Convention provides for the recognition of the special requirements
of developing States. More specifically, Article 30.1 of the WCPF Tuna Convention
states that “the Commission shall give full recognition to the special requirements of
developing States Parties to this Convention, in particular the small island developing
States, and of territories and possessions, in relation to conservation and management of
high migratory fish stocks in the Convention Area and development of fisheries for such
stocks.”1001 Article 30.2 of the WCPF Tuna Convention further states that “in giving
effect to the duty to cooperate in the establishment of conservation and management
998

Forum FisherieS Agency, (2008), "PNA Roadmap of WCPFC Issues Related to the Vessel Day
Scheme and Bigeye and Yellowfin Management Option," Twenty-seventh Annual Meeting of the Parties
to the Nauru Agreement. Koror, Palau.
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This option was selected by the WCPFC2 to be considered at the WCPFC3 session.

1000

Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western
and Central Pacific (2000).
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Article 30.1 of the WCPF Tuna Convention.
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measures for highly migratory fish stocks, the Commission shall take into account the
special requirements of developing States Parties, in particular small island developing
States, and of territories and possession.”1002
Whilst the PNA States have the option to uphold Article 30 of the WCPF Tuna
Convention to facilitate exemptions from any WCPFC measure that may have a
negative impact on the economy of small island states, it would still be more reasonable
to maintain compatible conservation and management measures in the EEZ and on the
high seas. This is because there are other developing States in the WCPFC that may
seek the similar exemptions that may not be consistent with the conservation and
economic objectives of small island states. For example, following the adoption of the
CMM2008-01 at the WCPFC5, Philippines sought for an amendment to the high seas
closure requirement at the 6th and 7th Regular Sessions of the WCPFC.1003 After two
unsuccessful attempts, the Philippines proposed at the 8th Regular Session of the
WCPFC (WCPFC8) to declare High Seas Pocket 1 as a Special Management Area for
its traditional purse seine fleet.1004 This proposal was adopted by the WCPFC8 under
CMM2011-01 with strict MCS requirements.1005
The Philippines traditional fleet is not licensed by any of the PNA States. While it may
be argued that the integrity of the Third Implementing Arrangement remains intact
because the High Seas Pocket Closure is applied only for those vessels that are licensed
by a PNA State, the decision to have High Seas Pocket 1 as a Special Management Area
raise a number of concerns. For example Japan alluded at the WCPFC8 session to the
Special Management Area as an element of ‘unfairness’ because the Philippines can
access the High Seas Pocket 1 and the Japanese fleet could not because of the licensing
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Article 30.2 of the WCPF Tuna Convention.
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Republic of the Philippines, (2009), "Proposed Amendments to paragraphs 22 of the Conservation and
Management Measure 2008-01: Delegation Paper," Sixth Regular Session of the WCPFC Papeete, Tahiti
See also Republic of the Philippines, (2009), "Philippines - Additional Information Supporting WCPFC62009/DP13 on the proposed amendment to paragraph 22 of CMM2008-01 " Sixth Regular Session of the
WCPFC. Papeete, Tahiti. Republic of the Philippines, (2010), "Philippines - Discussion Paper for the
Annual Review of CMM2008-01 " Seventh Regular Session of the WCPFC. Honolulu, Hawaii.
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Republic of the Philippines, (2012), "Proposed CMM on High Seas Pocket #1 for Traditional
Fresh/Ice Chilled Fishing Vessels Operating as a Group," Eighth Regular Session of the WCPFC.
Tumon, Guam See also Conservation and Management Measure for Temporary Extention of CMM200801 (CMM2011-01) (2012). The Special Management Area provides for up to 36 vessels.
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conditions of the PNA States.1006 Second, opening of High Seas Pocket 1 had taken
away some of the control that the PNA have achieved indirectly through the Third
Implement Arrangement. However it is also argued that for as long as the Philippine
fleet fishing in High Seas Pocket 1 is strictly monitored, the economic impact of their
activities may be negligible to PNA. In addition, there was no direct financial loss to
the PNA States because they were not licensed vessels. As the fleet are subject to strict
MCS requirements when accessing High Seas Pocket 1, the data collected will
contribute towards the existing catch database and future stock assessment work.

7.4.2 Creating Economic Opportunities
The Third Implementing Arrangement is a strategic measure in that the licensing
conditions have facilitated additional economic opportunities for the PNA States. Each
condition is assessed below.
Catch Retention Rule
One of the key reasons for the adoption of catch retention is the potentially negative
impact of small fish on the profitability of the fleets. The market price for small or
juvenile tuna is lower compared to the market price for larger sized tuna. For example,
a small size purse seine caught yellowfin tuna is valued at the skipjack (4 – 7.5lbs) price
of approximately $954 per metric tonne.1007 This is low compared to a large size
yellowfin of 20lbs (pounds) or greater which is valued at a higher price of $2,150 per
metric tonne.1008 If the catch is predominantly small sized tuna, the profitability of the
vessel will be low because the vessel is prohibited from discarding part of its catch.
Under this circumstance, the catch retention rule works as an economic penalty for the
vessels for catching small sized fish. Whilst the rule may discourage fishing activities
in areas where there are predominantly small fish, there is no incentive or direct penalty
to deter the vessels from setting on small schools of fish. Relying on the lower market
price as a disincentive for targeting small fish assumes that a market for small fish can
be found and that vessel operators are content to supply it. If this occurs, then the
anticipated benefits from a reduction in the fishing mortality of juvenile fish will not be
1006

Personal notes from the WCPFC8 meeting held in March 2012, in Guam.
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Bangkok long term average price (cif) for skipjack for 2011. Source: Forum Fisheries Agency,
(2012), "Economic Indicators Update, Paper prepared for the Eighty-third Forum Fisheries Committee
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achieved. Whilst the possibility of this occurring may not be deemed as responsible
fishing, there is nothing to stop the vessel operator from targeting the juvenile fish
stock.
Catch retention may also facilitate shorter fishing trips for vessels as they are forced to
return to designated ports for offloading the catch. Indirectly, this will increase the
demand for stevedoring, port samplings and monitoring of offloading/transhipping
activities. This demand may subsequently increase employment opportunities for the
people of the PNA members for example.
The effectiveness of the catch retention rule is largely dependent on the extent and
robustness of the observer programme. Having an observer on board the vessel would
confirm whether the procedures and the criteria for discarding unwanted fish are
implemented. The use of the VMS and monitoring of daily or weekly catch reports of
the vessels would also be required to ensure effectiveness of the measure. These
additional tools would be “checks and balances” on the observers’ reports whilst they
are on board the vessels.
FAD Closure
The alternative to FAD closure is a total closure of the purse seine fishery. For PNA
States, the FAD closure option is the lesser of two evils. This is because the fishing
activities continue to take place but no setting on FADs is allowed. This is compared to
a total closure, where vessels and other supporting activities are suspended. However;
the FAD closure is not without pain for the PNA States. There is a potential loss of
revenue, particularly for those States that have a relatively high level of FAD usage in
their EEZs.

This potential loss may be safeguarded by the application of the

exemptions.
To encourage the reduction of FAD usage in the purse seine fishery, the PNA has
introduced an incentive in the form of Marine Steward Council (MSC) certification for
skipjack tuna. MSC certification is an eco-labelling program promoting products that
were captured from a sustainably managed fishery.1009 MSC certification has three
principles: that the fishery is conducted in a manner that does not lead to overfishing or
depletion; fishing must be undertaken in a manner that ensures the maintenance of the
1009

See www.msc.org for more information.
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structure, productivity, function and diversity of the ecosystem on which the fishery
depends; and that the fishery is subject to an effective management system that respects
local, national and international laws, institutions and local operational frameworks.1010
The PNA’s accreditation as an MSC certified fishery was officially announced in
January 2012 following the meeting of the MSC in December 2011.1011

This

certification provides not only incentives for vessel operators to target free schools of
fish, it adds economic value to the fishery.
High Seas Pocket Closure
Tuna catches by purse seine from High Seas Pocket 1 and High Seas Pocket 2 from
1997 to 2008 averaged approximately 174,800 metric tonnes, with catch from the latter
comprising more than 80% of the average catch from the two areas.1012 As depicted in
Figure 7.6, the catch from High Seas Pocket 2 declined to below 100,000 metric tonnes
at the same time the catch from the High Seas Pocket 1 increased above 50,000 metric
tonnes for the first time in 2003.
In 2010, there was a dramatic reduction in the catch from the High Seas Pocket 2 to
around 9,000 metric tonnes from a catch of just over 250,000 metric tonnes in 2009.
The catch from the High Seas Pocket 1 for the same period was also reduced from
23,309 metric tonnes to 17,501 metric tonnes. A notable reduction in the catch was also
observed in 2011 for High Seas Pocket 1, when the catch was reduced sixfold to 3,900
metric tonnes (from 17,501 metric tonnes). This reduction reversed in 2012 when
catches for the High Seas Pocket 1 increased again to around 24,600 metric tonnes.
This increase is attributed to the opening up of the High Seas Pocket 1 as a Special
Management Area for the Philippines’ domestic fleet, in accordance to CMM2001101.1013
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Marine Stewardship Council, (2002), The MSC Principles and Criteria for Sustainable Fishing.
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Source: www.pacifical.com/newsletters/MSC.pdf (accessed on 23 February 2013).
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Data calculated from the dataset provided by FFA. Source: Forum Fisheries Agency, Value of
Western and Central Pacific Ocean Tuna Fisheries (as at 31 July 2013).
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A proposal was presented by Philippines at the 8th Regular Session of the WCPFC (WCPFC8) in
March 2012 seeking special consideration to for its domestic fleet to access the high seas pocket 1 area.
WCPFC8 subsequently adopted CMM2011-01 which identified the high seas pocket 1 a special
management area specifically for the Philippines fleet only. Source: Conservation and Management
Measure for Temporary Extention of CMM2008-01 (CMM2011-01) (2012).
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Figure 7.6: Purse Seine Tuna Catches from High Seas Pockets 1, 2 and Combined
PNA States: 1997 - 20121014
Purse Seine Catch from High Seas Pockets1, 2 and Combined PNA States: 1997 2012
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Purse seine catches from the two High Seas Pockets declined from 2010 onwards. This
reduction coincided with the implementation of the High Seas Closure requirement
which became effective from January 1, 2010. Comparing the purse seine catch from
the PNA States’ EEZs, Figure 7.6 shows an increase of approximately 25% of the catch
from 1,109,000 in 2009 to 1,396,000 metric tonnes in 2010.
The reduction in catch from the two Highs Seas Pockets is absorbed by an increase in
the catch for the PNA States. This is supported by the reduction in effort in terms of
number of days. The average purse seine effort in the international waters for the
WCPFC from 2001 to 2009 was approximately 8400 days.1015 As depicted in Figure
7.7, the number of days fishing in the international waters (high seas) was reduced by
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Source: Forum Fisheries Agency, Value of Western and Central Pacific Ocean Tuna Fisheries (as at
31 July 2013).
1015

Data was extracted from Table 1 of the Data Summaries in Support of Discussions for the new CMM
on tropical tunas. WCPFC, (2012), "Data Summaries in Support of Discussion on the New CMM on
Tropical Tunas," Ninth Regular Session of the WCPFC, 2 - 6 December 2012. Manila, Philippines.
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nearly 80%1016 from 2009 to 2010, while the effort in the PNA waters increased by
more than 20% from 2009 to 2010.
Figure 7.7: Purse Seine Effort from PNA EEZs and International Waters in
WCPFC Area1017 1997 to 2011
Purse Seine Effort in Days from PNA EEZs and International Waters in
WCPFC Convention Area 1997 to 2011
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From an economic rent perspective, Banks estimated that a potential gain of US$24
million in revenue for the PNA States as result of the shift or reduction of days from the
high seas area to the PNA States’ EEZ.

1018

Using the benchmark price per day of

US$5,000, the economic value of the purse seine effort for the PNA States for 2010 was
approximately US$219 million compared to US$161 million for 2009.
As stated earlier, WCPFC2 agreed to limit the effort in the WCPO purse seine fishery to
be within the 2004 effort levels or the average effort levels for the period 2001 to 2004
as part of the overall strategy to reduce the fishing mortality rate for bigeye and
yellowfin tuna. However, despite this, the catch from the PNA States’ EEZs by the
1016

Data was extracted from Table 1 of the Data Summaries in Support of Discussions for the new CMM
on tropical tunas. Source: See above note.
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The data is sourced from Table 1 of the Data Summaries in Support of the Discussions for the new
CMM on tropical tunas. Note that the International Waters include the HSP1 and HSP2 information.
Source: See above note.
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Richard Banks, (2012), "Conservation and Economic Implicatiosn of Changes to the PNA Management
Measures on Closed Areas and FADs: Paper prepared for the Review of the Implementation by Parties of
PNA Measures," Thirty-first Annual Meeting of the Parties to the Nauru Agreement. Alotau, Papua New
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purse seine fishery have continued to increase for the period from 2005 to 2012. This
increase in catch reflects the number of developments that occurred in the period which
include the increase in the US Treaty fleet; the increase in the number of the purse seine
vessels following the discontinuance of the Palau Arrangement that limit the number of
vessels to operate in the Western Pacific purse seine fishery number of licenses at 205;
the implementation of the VDS from 2007, and the implementation of the Third
Implementing Arrangement from 2010, in particular the closure of the high seas pockets
from January 1, 2010 which saw an increase in the same year as effort was transferred
to the PNA States’ EEZs (see Figure 7.7). Thus, instead of the measure to limit effort
levels, the developments have led to an increase in the catch from the PNA States’ EEZ.
Figure 7.8: Purse Seine Tuna Catch from PNA States’ EEZ: 2005 - 20121019
Purse Seine Tuna Catch from PNA States EEZ: 2005 - 2012
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As shown in Figure 7.8, the catch from Papua New Guinea’s EEZ increased
significantly between 2009 and 2010, from 450,000 metric tonnes to 703,000 metric
tonnes. Other PNA States that experienced an increase in catch between 2009 and 2010
1019

Forum Fisheries Agency, Value of Western and Central Pacific Ocean Tuna Fisheries (as at 31 July
2013).
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included Solomon Islands, Marshall Islands and Federated States of Micronesia.
Catches from Tuvalu, Palau and Kiribati declined between 2009 and 2010, and further
reduced in 2011. The trend reversed in 2012 with the catches for Tuvalu and Kiribati
increased while catches in Solomon Islands, Papua New Guinea and Nauru decreased.
The increase in Kiribati catch more than doubled. It was also the highest catch for any
EEZ between 2005 and 2012.
The increase in catch for the PNA States located in the further east of the region is a
source of interest.

The main reason for the increase in catch is facilitated by

environmental conditions.1020

Other contributing factors may include the non-

implementation and exemption of some of the licensing conditions, particularly in the
case of Kiribati.1021
Therefore, based on the above analysis, it is argued that the Third Implementing
Arrangement have created economic opportunities for the PNA States. The majority of
these opportunities are provided by the High Seas Pockets Closure and the subsequent
increase in demand for fishing days to the PNA States’ EEZs.

7.4.3 Conservation and Management of the Tuna Stock
Three of the licensing conditions in the Third Implementing Arrangements were
discussed at the WCPFC level as management options to address the SC2’s
recommendations to reduce fishing mortality for bigeye and yellowfin tuna by 25% and
10% respectively. As stated earlier, the WCPFC failed to adopt management options
and the PNA States decided to establish the Third Implementing Arrangement. Thus, it
may be argued that the overall objective of the Third Implementing Arrangement is the
conservation and management of the fish stock.
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Peter Williams and Peter Terawasi, (2013), "Overview of Tuna Fisheries in the Western and Central
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Catch Retention
Catch retention contributes positively towards conservation and management of the key
fish stocks in two key ways.

Firstly, because the rule call for no discards, it is

anticipated that the well-space of the vessels would fill up fast and they have to return to
port for offloading. This means that there will be shorter fishing trips. Secondly, the
vessel operators would be forced to be more selective in where or how they operate to
avoid taking small fish that are of less economic value. Because of the selectivity, the
catch retention rule works to conserve and manage the fish stock. In essence, the catch
retention rule influences the way vessel operators undertake their activities to avoid
targeting small or juvenile fish.
FAD Closure
The use of FADs was introduced to improve efficiency and subsequently maximise
economic profits.1022 This is because the use of FADs effectively reduces fishing costs
and has a higher success rate compared to searching for free swimming schools of
fish.1023 However the use of FADs has adversely impacted on the fish stock and
numerous studies1024 have shown a high percentage of juvenile bigeye and yellowfin
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International Seafood Sustainable Food, (2012), "Fact Aggregating Document - Updated February
2012," 18 February 2012. See also Laurent Dagorn, Kim N Holland, Victor Restrepo and Gala Moreno,
(2013), "Is it good or bad to fish with FADs? What are the real impacts of the use of drifting FADs on
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tuna in FAD sets compared to free swimming schools. This has subsequently led to the
belief that FADs are “ecological traps”.1025
Ecological trap is defined as an occurrence “when organisms make poor habitat choices
based on cues that correlated formerly with habitat quality.”1026 According to Schlaepfer
et al., “the trap arises when the organism is constrained by its evolutionary past to make
a mistake, although suitable conditions remain elsewhere.”1027 The term was used by
biologists to describe a bird’s choice of a nesting habitat which led to nest failure due to
changes in the environment. Applying the concept to fisheries, a study by Marsac et al.
suggested that FADs may become ecological traps particularly when the small or
juvenile tuna have been found to congregate around the device. 1028 Given that the purse
seine fishery uses FADs, it is highly likely that this juvenile stock will be fished down.
This scenario is not ideal for the long term interests of the FFA/PNA States. Hence, the
FFA/PNA States were left no choice but to introduce and implement the FAD closure as
a management measure to reduce the fishing mortality of the juvenile bigeye and
yellowfin tuna.
Pilling et al. estimated that reduced purse seine FAD effort in 2010 has led to removing
approximately 67.4% of the overfishing for bigeye.1029 In addition, it was estimated
that based on 2010 level of effort and catch, the overfishing status for bigeye will be
eliminated by 2021.1030 However, Pilling et al. have also pointed out that the removal
of exemptions would improve the results tremendously.
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1027

Ibid.

1028

For further discussion on the study and its findings, see Francis Marsac, Alain Fonteneau and Frédéric
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Though the required reduction in fishing mortality for bigeye and yellowfin tuna have
yet to be achieved, it is argued that the responsibility does not rest on the coastal States
alone. This is something that the PNA States have continued to urge the DWFNs to
adopt measures that would effectively control their fishing efforts.1031 However, having
said that, it should be noted that the closure of FAD measure has contributed positively
towards reducing the rate of fishing mortality for bigeye tuna.1032
The WCPO tuna fishery is a multi-gear and multi-species fishery, and establishing a
conservation and management measure that is balanced, or has minimal negative impact
for the Commission Members, is a challenge.

This is further complicated by the

different interests of the Commission Members1033 Tuvalu has consistently pointed out
the negative impacts of the FAD closure for its economy and has sought exemption
from the condition. A recent exemption was sought at the 9th Regular Session of the
WCPFC (WCPFC9) held in 2012, following the proposal for a fourth month to be
added to the FAD closure. A compensation mechanism for the conservation burden
was discussed for the first time at the WCPFC9 session without success. 1034 The
DWFNs were not prepared to contribute towards the mechanism. Thus, unless there is
a compensation mechanism in place particularly for PNA States such as Tuvalu, the
exemptions from the measure will remain in place and its effectiveness will not be fully
realised.
To some extent, the FAD closure mechanism has contributed positively in addressing
the concerns on bigeye and yellowfin tuna. As indicated earlier, there are a number of
exemptions for the FAD closures that may exclude a PNA State from implementing the
measure if the application will result in a disproportionate burden. If these exemptions
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are removed and the measure is applied across the board, the FAD closure would be
more effective.1035

From a small island development States’ perspective, the

exemptions are justified and remain in place in accordance of the Article 30 of the
WCPF Tuna Convention.1036
High Seas Pocket Closure
As shown Figures 7.6 and 7.7, although there was a reduction in effort for purse seine
vessels from the High Seas Pockets 1 and 2 following the implementation of the rule in
2010, the effort shifted to the EEZ areas as a result. This shift in effort had ultimately
put pressure on the VDS and the PNA States to accommodate. In economic terms, the
shift in effort from the High Seas Pocket should lead to an increase in demand for days
and subsequently an increase in access revenue or value of the fishing day. That is, with
a high demand for days and a limited number of fishing days allocated under VDS, the
PNA States have the opportunity to set their fees at a higher level.
As discussed in Chapter Six, the PNA States struggled to maintain the activities to be
within their PAE. For example, the PAE for 2007/08 was 28,468 days. 1037 The actual
PAE increased to 29,600 days in 2009 and then further increased to 33,798 days in
2010. The actual PAE for 2010 is above the 2004 or the average of 2001-2004 levels
set under the CMM2008-01.

The shift in effort from the high seas pockets had

effectively put pressure on the VDS. In addition, the credibility of the PNA was placed
under international scrutiny. For example, a number of criticisms have been made
against the PNA to ensure the effort levels are limited.1038
The High Seas Pocket 1 and 2 closures have not directly contributed towards the
conservation and management of the fish stocks. Instead, as stated under section 7.4.2
these measures have created economic opportunities for the PNA States to increase the
access the fees following the increase in demand for days. However, the economic
1035
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opportunity may only be realised if the PNA States adopt the benchmark fees as
discussed in Chapter Six.
Observer Coverage
The requirement for 100% observer coverage contributes positively towards
conservation and management of fish stocks. Not only would observers be monitoring
the activities of vessels in accordance of the Third Implementing Arrangement, the
information collected will include the practices of vessel operators and/or fleets. For
example, in an excerpt from an observer’s diary, the daily routines of the vessel that
he/she was observing were noted.1039 In addition, the methods of fishing were noted
such as the use of a helicopter to search for schools of fish or the use of drifting
FADs.1040

Thus, observer coverage contributes, to some extent, towards the

conservation and management of the fish stocks.
From the above analysis, it is argued that the contribution of the Third Implementing
Arrangement under the conservation and management of the fish stock criterion are
from the catch retention rule, FAD closure and observer coverage. The closure of the
high seas pockets 1 and 2 have resulted in a shift in effort to the EEZs of the PNA
States. From an economic perspective, the shift is a positive for the PNA States in
terms of increased access revenue and/or opportunities.
It may be argued that the closure of the high seas pocket have resulted in a reduction in
effort.

However, because the effort had shifted to the EEZs, the closure has not

contributed to towards the overall conservation and management of the fish stock for
the WCPO/PNA tuna fishery.

7.5 Key Challenges in Implementing the Third Implementing
Arrangement
The Third Implementing Arrangement is implemented by the individual Parties at the
national level. Therefore, the effectiveness and success of the measure is dependent on
the individual members of the PNA.
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There are three options for the Third Implementing Arrangement to be implemented at
the national level. The first option is to include the terms and conditions into their
respective national fisheries legislation. The second option is to adopt its provisions
within Fisheries Regulations, and the third option is to incorporate them into licensing
conditions and fishing access agreements.
Since the adoption of the Third Implementing Arrangement, Tuvalu,1041 Marshall
Islands1042 and Kiribati1043 are the only PNA States that have amended or redrafted their
national fisheries legislation.

Both Tuvalu and Marshall Islands have enacted

regulations specifically to implement the Third Implementing Arrangement at the
national level.1044

Nauru has also enacted similar regulations,1045 while Solomon

Islands1046 has incorporated the Third Implementing Arrangement conditions into its
licensing conditions for purse seine vessels.
A review of the implementation of the Third Implementing Arrangement conditions has
concluded that they are not applied uniformly across the PNA group.1047 For the catch
retention rule, the review found that the conditions have been implemented by the PNA
States.1048 The PNA States are also meeting their obligations under CMM2008-01.1049
For the FAD closure condition, the review indicated that all the PNA States have
enacted the necessary regulations to implement it. However the report was uncertain as
to whether the regulations were specific to the Third Implementing Arrangement or they
were in pursuant of CMM2008-01.1050
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With respect to high seas pocket closure, the 2012 review indicated that all the PNA
States have enacted the requisite implementing regulations for High Seas Pocket 1 and
High Seas Pocket 2. 1051 However there is a mixed level of implementation on the third
requirement to include the Eastern High Seas Pocket as part of the closure.1052 Tuvalu
and Kiribati have yet to enact regulations to close the Eastern High Seas Pocket.
The Eastern High Seas Pocket was added in 2010 but its implementation is dependent
on the PNA States.1053 In terms of overall implementation of the Third Implementing
Arrangement, the 2012 review concluded that all the conditions adopted in 2008 have
been implemented by the PNA States.1054

There are issues with respect to the

conditions that were added in 2010, which include the provision for the closure of the
Eastern High Seas Pocket. Tuvalu and Kiribati have yet to implement this condition.
The review indicated that the lack of implementation by these two PNA States has
subsequently led to a termination of the access agreement between the European Union
and Nauru in 2011 because of the application of the condition in Nauru’s national
laws.1055 The review estimated a loss of revenue amounting to EURO500,000 for
Nauru.1056 The European Union has since stated that it will only recognise the national
laws of its bilateral partner(s) and therefore it is not obliged to recognise those measures
that it is not a Party to.1057
The provisions under CMM2008-01 and its subsequent extensions have only
incorporated the High Seas Pocket 1 and 2. It does not recognise or include the closure
of the Eastern High Seas Pocket. Unless vessels are licensed by a PNA State that has
incorporated the condition into its national laws, the condition may not be applicable, as
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is the case for Kiribati.1058 Under such a scenario, it is best to incorporate the regionally
agreed measure into national laws for ease of application. The uneven implementation
of the regionally agreed measure(s) has also led to the situation where some of the
Parties have incurred financial loss as a result.1059 The same experience was evident in
the earlier years of the First and Second Implementing Arrangement that were discussed
in Chapter Three. The uneven implementation of the First and Second Implementing
Arrangements by the PNA States particularly in the first decade of the establishment of
the Nauru Agreement was attributed to the financial vulnerability and the need to
protect the revenue source. As the majority of the PNA States at the time were in the
early stages of achieving their political independence, the need to protect and secure
their revenue sources was understandable. Some twenty years later, that same reasoning
should no longer be valid. However this was not the case. PNA States such as Tuvalu
and Kiribati do not have alternative revenue sources apart from financial assistance
from donors. Unless there is a compensation mechanism in place the issue of uneven
implementation of PNA measures at national level will remain.
The circumstances which have resulted in an uneven implementation of the Third
Implementing Arrangement are similar to the implementation of the MTCs under the
First and Second Implementing Arrangements discussed in Chapter Three. Some of the
PNA States placed a high priority on maintaining their steady revenue stream from the
access agreements and did not immediately implement the MTCs. However, over time,
those MTCs have become part of the operational conditions for the PNA tuna fishery.
The Third Implementing Arrangement has presented some of the PNA States
opportunities to strengthen their domestic industry developments. It has also provided
some difficulties for States with a high dependence on access agreements. Whilst the
conditions may be used strategically to facilitate high access fees, the financial risks
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may be too high for some of the PNA States to take because their alternative revenue
streams are limited or non-existent.

7.6 Conclusion
By using MTCs stipulated under the Implementing Arrangements, this chapter has
argued that the PNA has achieved one of the key objectives of the Nauru Agreement
which is to establish “as a minimum, uniform terms and conditions which the Parties
may license foreign fishing vessels to fish within their fisheries zones.” 1060 However;
unlike the First and Second Implementing Arrangements, this chapter pointed out that
the Third Implementing Arrangement instrument has a stronger strategic focus. The
First and Second Implementing Arrangements leaned more towards monitoring, control
and surveillance as the PNA States asserted their sovereign rights to their EEZs and
were dealing with DWFNs mainly at a bilateral level.

The Third Implement

Arrangement leans more towards the creation of economic opportunities and
conservation of two key tuna species. Further, the PNA States were dealing with
DWFNs at the bilateral level and at the regional fisheries management organisation
level, through the WCPFC.
This chapter has argued that the failure of the WCPFC to adopt a conservation and
management measure for bigeye and yellowfin tuna has been a “blessing in disguise”
for the PNA States. This is because it provided a golden opportunity for the PNA States
to set the basis for the discussions during the WCPFC5 session in 2008 and to avoid
having the key non-PNA (and non-FFA) Commission Members from watering down
the measure(s). Through the Third Implementing Arrangement, the PNA States have
forced the WCPFC to adopt measures such as FAD closures and high seas pocket
closures by using licensing conditions. The PNA group was able to do this because
some of the productive areas of the WCPO are located within the national waters of the
PNA States.
Although there are ongoing implementation challenges, the Third Implementing
Arrangement has provided the PNA group unprecedented control over areas that
international law have deemed to be free for all States to access.
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Chapter Eight: Conclusion
8.1 Introduction
Prior to the LOSC and the establishment of the EEZ regime, the rights of the coastal
States were limited to their territorial sea, and all areas beyond were regarded as high
seas and free for all. As discussed in the thesis, the EEZ regime and the LOSC have
extended the rights of the coastal States to an area up to 200 nautical miles from their
baselines.
The establishment of the Nauru Agreement provided a cooperative framework for the
Pacific Island States that are located within the equatorial region of the Western and
Central Pacific Ocean (WCPO), to maximise the economic benefits from the utilisation
of the tuna resources from their EEZs. Known widely as the PNA, the members share
the same aspirations and goals for their tuna fishery resources. In addition, they have
contiguous zones and the sovereign rights to a combined area of 14.9 million square
kilometres, stretching from Papua New Guinea in the west to Kiribati in the east. They
also have diverse interests, dictated mainly by their geographical location, natural
resource endowment alternative to tuna resources, political affiliations, and access to the
international tuna markets.
In Chapter One, the thesis proposed that the PNA States have increasingly taken control
of their tuna fishery since 1982. The thesis also proposed that the PNA have achieved
this control through the number of measures that the group have established since 1982.
These measures include: the minimum terms and conditions (MTCs) established under
the First and Second Implementing Arrangements; the Palau Arrangement for the
Management of the Western Pacific Purse Seine Fishery limiting the number of vessels
to be licensed; the Federated States of Micronesia Arrangement for preferential access
for the domestic or locally based purse seine fleet of the participating PNA States; the
Vessel Day Scheme (VDS) that limits the fishing effort in the PNA tuna fishery using
fishing days; and the additional licensing terms and conditions established under the
Third Implementing Arrangement to address the concerns regarding the status of the
yellowfin and bigeye tuna species.
This chapter synthesises the findings of the thesis and discusses the future challenges
for the PNA group.
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8.2 Research Overview
There were initial expectations that the coastal States would have immediate control of
the fishery resources, at least from the Pacific Islands and PNA States’ perspective,
following the establishment and declarations of the EEZs.1061 As discussed in the
thesis, this was not the case. This is because in addition to the sovereign rights for the
EEZs, there were also obligations attached to those rights.

These obligations are

stipulated under Articles 61, 62, 63, 64 and 73 of the LOSC.
As per Article 61 of the LOSC, the coastal State is required to determine the allowable
catch and ensure the sustainability of the fishery resources in its EEZ. 1062 If the coastal
State is not able to utilise the allowable catch, then it is required to give other States
access to its EEZ to harvest the surplus of the allowable catch.1063 This access is subject
to the terms and conditions set out by the coastal State for its EEZ.1064
This thesis is entitled ‘Balancing the Scales.’

The scale in the context of the

WCPO/PNA tuna fishery is measuring the control of the fishery resources between
PNA States and distant water fishing nations (DWFNs).

‘Balancing the Scales’

examines the efforts of the PNA States to take control of their tuna fishery. The ‘scale’
signifies the rights and obligations of the PNA States as provided for their EEZs versus
the rights and obligations of the DWFNs in the WCPO/PNA tuna fishery.
The DWFNs have a long history in the WCPO/PNA tuna fishery before the
establishment of the EEZ regime and continued on even after the declaration of the
EEZs of the PNA States. In essence, this long history has been one of the key driving
factors for the development and implementation of the PNA measures as the States
looked to gain control and reduce the dominance of the DWFNs in the WCPO/PNA
tuna fishery. The thesis examined these measures and their contribution in tilting the
scales in the PNA States’ favour. Three criteria were used to determine the contribution
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and they were: asserting and protecting sovereign rights, creating economic
opportunities, and conserving and managing the fish stock in the WCPO/PNA tuna
fishery.
The thesis presents the lessons from the PNA group which uses the cooperative
framework to utilise the rights and meet the obligations presented to the coastal States
by the EEZ regime under the LOSC. The experience and the lessons of the PNA group
may be used in other parts of the world or other fisheries that may be considering a
similar approach to maximise the benefits derived from their EEZs. The thesis also
contributes to the existing body of knowledge on Pacific history, economic
development and tuna fisheries.

8.3 Research Findings/Synthesis
The Nauru Agreement provided four areas of cooperation for the PNA States. These
were the establishment of unified or similar terms and conditions for access into the
EEZs of the PNA States; the exchange of information between the States concerning the
catch and effort data particularly the operations of the foreign fishing fleets; the
monitoring, control and surveillance activities to facilitate the enforcement of the State’s
fisheries laws and regulations; and the establishment of arrangements to implement the
terms and objective of the Nauru Agreement. All four areas have been implemented
and/or incorporated into the PNA measures with varied success. For example, the
unified or similar terms and conditions for access have been incorporated into national
laws. After some initial difficulties in implementing these terms and conditions, they
are taken as given.

The exchange of information is still an area that needs

improvement. With respect to implementing arrangements, a number of measures have
been developed and implemented by the PNA States.
Chapter Two provided an in-depth examination of the Nauru Agreement. As discussed,
there were two fundamental principles which guided the establishment of the
Agreement; that it is consistent with the international law and that it recognises the
presence and position of the DWFNs in the tuna fishery. These principles are reflected
in all the work of the PNA States and the measures that they have established since
1982. Chapter Two also described the work and progress of the PNA group since 1982.
For the first decade (1982 to 1992), Chapter Two identified this period as one where the
PNA States were ‘settling in and testing the control’ of the fishery.
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Chapters Three to Seven analysed the measures that the PNA States have established in
their attempt to assert and protect their sovereign rights, create economic opportunities,
and conserve and management the fish stocks in the WCPO/PNA tuna fishery.
Chapter Three discussed the contribution of the First and Second Implementing
Arrangements. The First Implementing Arrangement was the first measure that the
PNA States established. The Second Implementing Arrangement was established to
address some of the issues and concerns encountered under the First Implementing
Arrangement. Chapter Three argued that the MTCs are a fundamental first steps for the
PNA States in asserting their sovereign rights to their EEZs. However, it took some
time before the MTCs were widely accepted and applied by the PNA States. This was
due to the fear of retribution by the bilateral partners and the loss of access revenue
from the access agreements. Today, the MTCs under the two Arrangements are now
widely accepted by the bilateral partners and other fishing vessels operating in the PNA
tuna fishery.

Chapter Three concluded that the First and Second Implementing

Arrangements have contributed positively in tilting the scales towards the PNA’s
favour. The main contributing factor for the tilt was the asserting and protecting the
sovereign rights criterion.
Chapter Four examined the Palau Arrangement for the Management of the Western
Pacific Purse Seine Fishery which used the number of vessels to be licensed to limit the
fishing effort in the purse seine fishery. Though the limits were introduced to address
the increase in the number of purse seine vessels, the Palau Arrangement was a strategic
response to safeguard the profitability of the purse seine fishery and access revenue for
the PNA States. Thus, Chapter Four argued that the measure leaned more on economic
management than fisheries management.

The measure failed to create scarcity to

facilitate an increase in access fees. This failure was due to the inability of the PNA
group to resist the demand for vessels and allowed new entrants to enter the purse seine
fishery. This inability subsequently placed the credibility of the PNA group under
scrutiny by the international community. Given the difficulties encountered by the PNA
group in adhering to the principles of the measure, Chapter Four concluded that the
measure has a limited contribution in tilting the scales towards the PNA favour. A
positive contribution of the measure would be one where the growth of the purse seine
fishery, in terms of vessels, was stalled. The measure also facilitated an increase in the
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domestic and/or locally based vessels; however; it failed to reduce the number of
vessels operating under the bilateral arrangements.
Chapter Five examined the FSM Arrangement for regional access.

The FSM

Arrangement provided preferential access to the EEZs of the participating PNA States
for domestic and/or locally based vessels. The measure is open only for those vessels
that have met the eligibility criteria and are sponsored by a participating PNA State for
the FSM Arrangement. Chapter Five argued that the FSM Arrangement has benefitted
only some of the participating PNA States. These participating States are those that
have vessels that operate under the FSM Arrangement and the capacity to host domestic
processing facilities. Participating PNA States that do not have vessels such as Nauru
and Palau, receive only the revenue for the catch taken from their EEZs. This revenue
is low compared to the revenue they would receive if the vessels were operating under
bilateral access agreements.

Despite this, Chapter Five concluded that the FSM

Arrangement has contributed positively in tilting the scale in the favour of the PNA.
This contribution is reflected through the opportunity created to establish the capacity of
the PNA States to harvest their allowable catch from their EEZs, the establishment of
domestic processing facilities, employment opportunities for the nationals of the PNA
States, and the utilisation of local services for provisioning. The main contributing
factors for the tilt were the prospects to further assert and protect the PNA States’
sovereign rights to their EEZs and creating economic opportunities for their nationals.
The underlying question that remains unresolved is whether the opportunities foregone
are sufficient to compensate the exemptions that the participating vessels received from
the conservation measures and the preferential access.
Chapter Six examined the Palau Arrangement Management Scheme, the VDS. Chapter
Six argued the VDS has enabled the PNA States to set a regional benchmark fee for
access. For nearly 30 years, the PNA States struggled to increase the rate of return for
the access. Yet, with the implementation of the VDS, access revenue has more than
doubled from less than US$80 million in 2007 to approximately US$167 million in
2012, and will continue to increase. The increase in access revenue was facilitated by
the introduction of a regional benchmark price and the scarcity in the number of fishing
days available for each of the PNA States to allocate to their bilateral fishing partners.
Thus, Chapter Six concluded that the VDS has contributed significantly in tilting the
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scale in the favour of the PNA States. The key challenge for the PNA States is to
maintain the scarcity created by the VDS. Without this scarcity, the VDS may end up
like the vessel number scheme discussed under Chapter Four.
Chapter Seven examined the Third Implementing Arrangement.

The chapter

demonstrated that the Third Implementing Arrangement was introduced in response to
the failure of the WCPFC to adopt conservation and management measures to address
the ongoing concerns for bigeye and yellowfin tuna stocks.

Through the Third

Implementing Arrangement, the PNA States have incorporated fisheries management
measures as licensing conditions for their EEZs. The PNA States were able to do this
because the majority of the WCPO tuna catch is taken from their EEZs. Utilising the
compatibility provision under the WCPF Tuna Convention, the PNA States prompted
the WCPFC to develop similar measures for the high seas areas.

Chapter Seven

concluded that the measure contributed positively to tilt the scales towards the favour of
the PNA States. The measure has enabled the PNA States to assert and protect their
sovereign rights, create economic opportunities and also contribute towards the
conservation and management of the fish stocks in the tuna fishery. The key challenge
for the measure is the adoption of a compensation mechanism for the conservation
burden generated through the implementation of the conservation and management
measure.
Overall, the thesis concludes that all the PNA measures have contributed positively
towards tilting the scale towards the favour of the PNA States. The thesis further
concludes that the PNA States have taken control of their tuna fishery. However, the
control is superficial. Though the PNA States have successfully asserted and protected
their sovereign rights as well as created economic opportunities, the question remains as
to whether the economic benefits have sufficiently compensated for the concessions and
exemptions that have been granted for the domestic/locally based fleets. This is because
the majority domestic/locally based fleets have linkages to the international companies.
This is especially the case with respect to the fleets that are participation under the
Federated States of Micronesia Arrangement.

8.4 Future Challenges for the PNA
The circumstances between 1982 and 2013 have significantly changed. In 1982, the
common difficulty for the PNA States was the DWFNs and their fishing fleets. Apart
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from the FFA, there was also no regional fisheries management organisation in the
WCPO tuna fishery. The PNA States’ attention and efforts focussed primarily on
asserting and protecting the sovereign rights for their EEZs and creating economic
opportunities to maximise the benefits derived from the tuna fishery. Initially, the
economic opportunities were in terms of improved access revenue from the tuna fishery.
Over time, the focus shifted to include participation in the fishery as well as developing
their domestic tuna industries rather that remain as spectators and/or resource rent
collectors.
In 2013, the circumstances are a lot different. Some of the PNA States have become
flag States. In addition, the national interests of the States are becoming more defined
compared to 1982. From the analysis, it is argued that there are four sub-groups within
the PNA group and may be categorised as Group 1, 2, 3 and 4 States. Group 1 States
may reflect those that have mixed flag and coastal States interests, with high potential
for increasing domestic industry developments. Group 2 States may reflect those that
have limited flag State interests, limited opportunities for domestic industry
developments such as tuna processing plants and high dependence on access revenue for
their recurrent budgets. Group 3 States may include those that have negligible domestic
industry development prospects and high dependence on access revenue. Group 4
States may include those that have limited domestic industry development prospects and
low fishing activities within their EEZ.
Given the different interests and priorities of the PNA States, it is highly likely that
there are some internal tensions between the States. Such tensions are already starting
to show up and will test the strength of the group if left unattended. For example, in
Chapter Three, the application of the First and Second Implementing Arrangement was
haphazard as some States feared retribution from their bilateral partners.

This

retribution relates to the potential financial loss if the bilateral partners refused to adhere
to the MTCs.
Tensions also existed during the implementation of limiting the number of vessels to be
licensed discussed under Chapter Four, when the PNA States struggled to prevent the
entry of new bilateral partners into the purse seine fishery. Chapter Seven also pointed
out the lack of uniform application of the licensing conditions. If these tensions and
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differences are left unaddressed, it is highly likely that they may weaken the overall
control that the PNA States have achieved through the measures they have established.
The analysis from Chapters Three, Four and Seven demonstrated that the major
challenge facing the PNA States was the limited or staggered implementation of the
measures. There are a number of reasons for this; however; it is argued that the key
reason is the national interests of the Parties. Though the Parties agreed at the regional
level to cooperate and endorse the measures, the Parties may not implement those that
prejudice their sovereign rights and interests. This provision is reflected under Article I
of the Nauru Agreement.1065 Given this, national interests will always take precedence
over regional interests. However, there is a need to ensure that the national interests and
priorities are not influence by external factors such as the potential reduction in
financial assistance and long term political and diplomatic links with their bilateral
partners.
The VDS is by far the success story to date, for the PNA States. The measure has
contributed significantly in tilting the scales towards the PNA States favour.
Interestingly, the VDS is the only measure that was implemented by all the PNA States
from the day it became effective. Thus, if all the PNA measures were implemented
similar to the VDS, then perhaps the outcomes may be different. Nonetheless, even if it
were possible to implement the PNA measures at the same time, this may be difficult
because the States would not endorse or agree to a position that is inconsistent with their
national interests.
Bigeye and yellowfin tuna stocks continue to be under pressure and will remain until
more stringent conservation and management measures are applied. As per Article 64
of the LOSC, the WCPFC is responsible for establishing the conservation and
management measures.

However, with a membership that include all the key

stakeholders of the WCPO tuna fishery, the PNA States have to work within the
WCPFC framework to ensure the concerns regarding the bigeye and yellowfin tuna
stocks are address.
Chapter Seven demonstrated that there is a level of difficulty for the PNA States in
working within the WCPFC framework because of the diverse interests of the WCPFC
1065

Article 1 of the Nauru Agreement.
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members. In response, the PNA States adopted the Third Implementing Arrangement
and incorporated some of the conservation and management measures that have been
proposed discussed at the WCPFC level but without success. By doing such, the PNA
States have experienced a disproportionate conservation burden,1066 particularly for
States such as Tuvalu and Kiribati.
Thus, a major challenge facing the PNA group is to maintain its solidarity and the
control it has been achieved to date. In addition, there is a need to balance the national,
PNA subregional and FFA region wide interests, particularly when working within the
WCPFC framework to establish conservation and management measures to ensure
sustainability of the WCPO/PNA tuna fishery.

The thesis has demonstrated that

cooperation is fundamental for the PNA tuna fishery.

In addition, the thesis has

demonstrated that the PNA group had managed to get through some of the difficulties
and tensions they have encountered during the implementation of the measures they
have adopted. However, as the dynamics of the tuna fishery will continue to change
and as PNA States become flag States as well as coastal States, the PNA group needs to
find a way to ensure that the cooperation they currently have is further strengthened and
not be withered away by tensions and conflicts.
As a way forward, the thesis recommends the option of establishing a compensation
mechanism.

Under the compensation mechanism, any States that are adversely

impacted as a result of the implementation of a PNA measure may be compensated for
any loss or burden they experience. To qualify for this, the States must demonstrate the
extent of the adverse impact. The PNA already have a levy under the VDS measure and
this may be used as a potential funding source. The alternative is to establish a fund
specifically for the compensation programme. The thesis has already demonstrated that
the PNA States have the ability to establish the compensating mechanism at the regional
level and apply the compatibility provision of the WCPF Tuna Convention to ensure all
fishing vessels contribute.
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Ota, (2013), "Moving Beyond Rights-Based Management: A Transparent Approach to Distributing the
Conservation Burden and Benefit in Tuna Fisheries," The International Journal of Marine and Coastal
Law 28.2013.; Quentin Hanich, (2011), "Distributing the bigeye conservation burden in the western and
central pacific fisheries," Marine Policy 36.2012.; and Quentin Hanich, (2012), "Mapping the Distribution
of the Conservation Burden (WCPFC-SC8-2012/MI-WP-05)" 8th Regular Session of the Scientific
Committee of the WCPFC.

299

The WCPFC are currently exploring the options for addressing the issue of
disproportionate burden. At the 10th Regular Session of the WCPFC in early December
2013, two related proposals were presented for discussions by the FFA members and
the PNA States.1067

The proposals suggested a number of options that may be

considered to address the disproportionate burden as a result of the FAD closure
measure. Whilst the PNA States may wait for the WCPFC to adopt the compensating
mechanism, this is not recommended. This is because the current WCPFC option
directly relates to the conservation and management measures and is not sufficient to
address the tensions within the PNA group.

It may contribute in addressing the

challenges that the PNA States may be facing with respect to the implementation of the
Third Implementing Arrangement, but PNA have other implementing issues that need
to be addressed and/or compensated.

8.5 Conclusion
The thesis has argued and concluded that the PNA’s control over the tuna fishery has
been achieved. The initial challenges they had in terms of dealings with DWFN have
been overcome through a succession of measures that have been introduced. The new
challenge is to utilize the control they have achieved in a way that further strengthens
their rights over the tuna fishery and converts them into the economic returns they have
pursued since 1982 when the Nauru Agreement was established.
Some scholars have argued that PNA States may be better off concentrating their efforts
to maximise benefits from the bilateral access agreements.1068

With long term

development aspirations, the use of bilateral access agreements is not a long term
solution. As the tuna fishery continues to expand and the interests of the PNA States
becomes more polarised, conservation and management measures must be incorporated
into the development aspirations to ensure long term sustainability.

The Nauru

Agreement was founded in the spirit of cooperation and in order to maintain this
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cooperation, the PNA States must identify and re-define the type of cooperation they
want as they progress towards the future.
The PNA’s experience during the first three decades is one of trial and triumphs. As
described in Chapter 2, the first decade was a period of ‘settling in and testing the
control.’ The second decade was a period of ‘asserting control against all odds’ and
third decade was a period that the PNA States were ‘embracing control and sailing off
towards the horizon.’ The initial focus of the group was to assert their sovereign rights
and to create economic opportunities. This focus is still valid however, for the States to
maintain control of the fisheries and ensure sustainability, the PNA needs to shift its
focus to conservation and management of the fishery.
A compensating mechanism for those States that would be negatively impacted by
conservation and management measures is recommended as an option for consideration.
This is to ensure that all the PNA States adopt the measures in order to maintain the
control and therefore continuing to sail towards the far horizon.

Without such a

mechanism, the control may be withered away and the PNA group may become
fragmented. As stated above and demonstrated in the thesis, the circumstances which
led to the establishment of the Nauru Agreement have changed. Therefore in order to
maintain or strengthen the cooperation within the PNA group, the non-uniformity in the
application or implementation of the PNA measures may continue. This is fundamental
especially if the group’s shift to conservation and management of the fish stock to
ensure sustainability. The PNA group has the capacity and the framework to adopt a
compensating arrangement and this has been demonstrated throughout the thesis. How
the compensating arrangement can be undertaken is an area that may be taken up in
future research.
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APPENDIX 1: NAURU AGREEMENT
NAURU AGREEMENT CONCERNING COOPERATION IN THE
MANAGEMENT OF FISHERIES OF COMMON INTEREST
The Federated States of Micronesia, the Republic of Kiribati, the Marshall Islands, the Republic of Nauru,
the Republic of Palau, Papua New Guinea and Solomon Islands:
TAKING into account the work of the Third United Nations Conference on the Law of the Sea;
NOTING that in accordance with the relevant principles of international law each of the Parties has
established an exclusive economic zone or fisheries zone (hereinafter respectively called "the Fisheries
Zones") which may extend 200 nautical miles from the baselines from which their respective territorial
seas are measured and within which they respectively and separately exercise sovereign rights for the
purposes of exploring exploiting conserving and managing all living marine resources;
HAVING REGARD to the objectives of the South Pacific Forum Fisheries Agency Convention and in
particular the promotion of regional co-operation and co-ordination of fisheries policies and the need for
the urgent implementation of these objectives through regional or sub-regional arrangements;
CONSCIOUS of the exploitation of the common stocks of fish, both within the Fisheries Zones and in
the water adjacent thereto, by the distant water fishing nations;
MINDFUL of their dependence, as developing island states, upon the rational development and optimum
utilisation of the living resources occurring within the Fisheries Zones and in particular, the common
stocks of the fish therein;
RECOGNISING that only by co-operation in the management of the Fisheries Zones may their peoples
be assured of receiving the maximum benefits from such resources; and
DESIROUS of establishing, without prejudice to the sovereign rights of each Party, arrangements by
which this may be achieved;
HAVE AGREED AS FOLLOWS:
ARTICLE I
The Parties shall seek, without any derogation of their respective sovereign rights, to coordinate and
harmonise the management of fisheries with regard to common stocks within the Fisheries Zones, for the
benefit of their peoples.
ARTICLE II
The Parties shall seek to establish a co-ordinated approach to the fishing of the common stocks in the
Fisheries Zones by foreign fishing vessels and in particular:
(a) shall establish principles for the granting of priority to applications by fishing vessels of the
Parties to fish within the Fisheries Zones over other foreign fishing vessels;
(b) shall establish, as a minimum, uniform terms and conditions under which the Parties may
licence foreign fishing vessels to fish within the Fisheries Zones regarding:
(i) the requirement that each foreign fishing vessel apply for and possess a licence or
permit;
(ii) the placement of observer on foreign fishing vessels;
(iii) the requirement that a standardized form of log book be maintained on a day-to-day
basis which shall be produced at the direction of the competent authorities;
(iv) the timely reporting to the competent authorities of required information
concerning the entry, exit and other movement and activities of foreign fishing vessels
within the Fisheries Zones; and

(v) standardized identification of foreign fishing vessels;
(c) seek to establish other uniform terms and conditions under which the Parties may licence foreign
fishing vessels to fish within the Fisheries Zones, including:
(i) the payment of an access fee, which shall be calculated in accordance with principles established by
the Parties;
(ii) the requirement to supply to the competent authorities complete catch and effort data for each voyage;
(iii) the requirement to supply to the competent authorities such additional information as the Parties may
determine to be necessary;
(iv) the requirement that the flag States or organisations having authority over a foreign fishing vessel
take such measures as are necessary to ensure compliance by such vessel with the relevant fisheries laws
of the Parties; and
(v) such other terms and conditions as the Parties may from time to time consider necessary.
ARTICLE III
The Parties shall seek to standardise their respective licensing procedures and in particular:
(a) seek to establish and adopt uniform measures and procedures relating to the licensing of foreign
fishing vessels, including application formats, licensing formats and other relevant documents; and
(b) explore the possibility of establishing, without prejudice to the respective sovereign rights of the
Parties, a centralised licensing system of foreign fishing vessels.
ARTICLE IV
The Parties shall seek the assistance of the South Pacific Forum Fisheries Agency in establishing
procedures and administrative arrangements for the exchange and analysis of:
(a) statistical data concerning catch and effort by fishing vessels in the Fisheries Zones relating to the
common stocks of fish; and
(b) information relating to vessel specifications and fleet composition.
ARTICLE V
1. The Parties shall seek the assistance of the South Pacific Forum Fisheries Agency in providing
secretariat services for implementing and coordinating the provisions of this Agreement.
2. An annual meeting of the Parties shall be convened immediately preceding or following the regular
session of the Forum Fisheries Committee in order to promote the implementation of this Agreement.
Additional meetings may be convened at the request of three or more Parties. Such requests shall be
communicated to the Director of the Forum Fisheries Agency who will inform the Parties.
3. With the concurrence of the Parties, members of the South Pacific Forum Fisheries Agency, not Parties
to this Agreement, may attend, as observers, the meetings referred to in this Article.
ARTICLE VI
The Parties shall, where appropriate, cooperate and coordinate the monitoring and surveillance of foreign
fishing activities by:
(a) arranging for the rapid exchange of information collected through national surveillance activities;
(b) exploring the feasibility of joint surveillance; and
(c) developing other appropriate measures.

ARTICLE VII
The Parties shall seek to develop cooperative and coordinated procedures to facilitate the enforcement of
their fisheries laws and shall in particular examine the various means by which a regime of reciprocal
enforcement may be established.
ARTICLE VIII
Nothing contained in this Agreement shall be construed as a derogation of the rights and obligations
undertaken by any of the Parties under the South Pacific Forum Fisheries Agency Convention or any
other international agreement in effect on the date on which this Agreement enters into force.
ARTICLE IX
The Parties shall conclude arrangements where necessary to facilitate the implementation of the terms and
to attain the objectives of this Agreement. The Parties concluding such arrangements shall lodge copies
with the depositary of this Agreement.
ARTICLE X
1. This Agreement shall be open for signature by the States named in the preamble hereto and shall be
subject to ratification.
2. This Agreement shall enter into force thirty days following receipt by the depositary of the fifth
instrument of ratification. Thereafter it shall enter into force for any signing or acceding State thirty days
after receipt by the depositary of an instrument of ratification or accession.
3. This Agreement shall be deposited with the Government of the Solomon Islands which shall be
responsible for its registration with the United Nations.
4. Following entry into force, this Agreement shall be open for accession by other States with the
concurrence of all of the Parties to this Agreement.
5. Reservations to this Agreement shall not be permitted.
ARTICLE XI
1. This Agreement is a binding international agreement concluded among States and is governed by
international law.
2. Any Party may withdraw from this Agreement by giving written notice to the depositary. Withdrawal
shall take effect one year after receipt of such notice.
3. Any amendments to this Agreement proposed by a Party shall only be adopted by unanimous decision
of the Parties.
IN WITNESS WHEREOF the undersigned, duly authorised by their respective Governments, have
signed the Agreement.
DONE at Nauru this 11th day of February 1982
Federated States of Micronesia
Republic of Kiribati
Republic of the Marshall Islands
Republic of Nauru
Republic of Palau
Papua New Guinea

Solomon Islands

APPENDIX 2: BIKENIBEU DECLARATION
BIKENIBEU DECLARATION BY MINISTERS FOR FISHERIES OF THE PARTIES TO THE
NAURU AGREEMENT
Securing greater value from their common fisheries wealth
Fisheries Ministers of the Parties to the Nauru Agreement concerning Co-operation in the Management of
Fisheries of Common Interest (hereinafter referred to as the PNA'') met in Bikenibeu, Tarawa, Republic
of Kiribati on 21 October 2009;
RECALLING the Nauru Agreement concerning Co-operation in the Management of Fisheries of
Common Interest 1982 establish a framework for the Parties to secure greater economic benefits from the
tuna resources and co-ordinate and harmonise the management of common fish stocks for the benefit of
their people:
FURTHER RECALLING the Palau Arrangement for the Management of Western Pacific Purse Seine
Fishery 1992, the Federated States of Micronesia Arrangement for Regional Access 1995 and subsidiary
agreements developed by the Parties to strengthen the management of their common fish stocks;
EXPRESSlNG disappointment at the lack of participation of Pacific Islands nationals in the harvesting
and utilisation of their tuna resources and the low level of economic benefit resulting from the
exploitation of their tuna resources by distant water fishing nations;
REITERATING the special aspirations of small-island developing States that their common tuna
resources should be developed for the benefits of their peoples;
COMMITTING to the enhanced participation by the Parties in the development or their common tuna
resources to maximise the economic benefits for their peoples;
FURTHER COMMITTING to developing strong and effective conservation and management measures
to ensure the long term sustainability of their common tuna resources;
DESIRING to ensure regional solidarity in the management of their common tuna resources and
underlining their commitment to regional co-operation and strength through cooperation with other
members of the Pacific Islands Forum Fisheries Agency:
AGREEING to additional institutional arrangements to strengthen the management and conservation of
their common tuna resources for the benefit of their peoples and to develop innovative approaches to
maximise the economic opportunities from the sustainable utilisation of these resources;
MINISTERS AGREED AS FOLLOWS: In order to secure greater economic benefits and control of their tuna resource, the PNA shall strengthen
the institutional arrangements for their cooperation in the management and development of their shared
fisheries resources through the establishment of additional mechanisms.
Establishment of the PNA Office
A. Ministers agreed to the establishment of the PNA Office in Majuro Marshall Islands from 1 January
2010. The office shall have the functions of supporting the Parties amongst others to: • Develop strategic fisheries conservation and management initiatives for the Parties.
• Develop initiative to maximise the sustained direct and indirect economic benefits to the Parties.
B. Ministers noted that the paper provided by Kiribati provided a basis for elaborating on the structure,
functions and priorities of the PNA Office.
Closure of additional high seas areas
Ministers noted the serious impact on the bigeye stock from fishing by distant water longliners and purse
seiners in the high seas and that the high seas continues to provide a safe haven for JUU fishing. The
Ministers agreed that further work will be taken on closures of additional high seas areas.
New PNA Initiatives

Ministers look forward to new PNA in initiatives to generate increased benefits for their domestic
economies from the region tuna fisheries reflecting the importance of catches in their waters for global
tuna supply.
These include amongst others, refuelling in port, unloading catches in PNA ports and requiring vessels to
have PNA nationals as crew.
PNA Longline Vessel Day Scheme
Ministers underlined the importance of the PNA Longline Vessel Day Scheme and noted progress
towards its development and looks forward towards its implementation by the end of 2010.
Done at Bikenibeu, Tarawa, Republic of Kiribati this 21st Day of October Two Thousand and Nine
Federated States of Micronesia
Republic of Kiribati
Republic of Marshall Islands
Republic of Nauru
Republic of Palau
Independent State of Papua New Guinea
Solomon Islands
Tuvalu

APPENDIX 3: KOROR DECLARATION
KOROR DECLARATION
COMMITTING PARTIES TO THE NAURU AGREEMENT TO JOINT EFFORTS TO
INCREASE THE ECONOMIC VALUE AND DERIVE GREATER BENEFITS FROM THE
TUNA RESOURCE
Leaders from the Federated States of Micronesia, Republic of Kiribati, Republic of the Marshall Islands,
Republic of Nauru, Republic of Palau, Independent State of Papua New Guinea, Solomon Islands and
Tuvalu met in Koror, Palau, on 25 February, 2010.
LEADERS,
Taking into account the Nauru Agreement concerning cooperation in the Management of Fisheries of
Common Interest and the First, Second, and Third Implementing 'Arrangements setting forth additional
measures to implement the Nauru Agreement;
Noting the Federated States of Micronesia Arrangement for Regional Access and the Palau Arrangement
for the Management of the Western and Central Pacific Purse Seine Fishery;
Recalling the Bikenibeu Declaration on Securing Greater Value from their Common Fisheries Wealth
adopted by Fisheries Ministers done at Tarawa on 22 October 2009 calling for the adoption of additional
conservation and management measures;
Reaffirming support for the PNA Office established in Majuro, Marshall Islands, on 1 January 2010;
Reiterating the commercial aspirations of the Parties through the PNA Office;
Acknowledging the importance of regional co-operation as underlined in the Vava'u
Declaration and reaffirming the Parties' support for co-operative regional fisheries management through
the Pacific Forum Leaders Summit, Pacific Islands Forum Fisheries Agency, Secretariat of the Pacific
Community, and the Western and Central Pacific Fisheries Commission;
Mindful of the healthy state of skipjack tuna and its ability to support further sustainable growth and
development of the fishery;
Expressing concern about the state of bigeye and yellowfin tuna and the increasing growth of capacity
and effort in the region;
Desiring to maximize economic gains from the tuna fisheries through the adoption of effective
conservation and management measures and exertion of greater control of the fisheries for the Pacific
Islands;
Noting that for many of the Parties, the tuna resource represents the primary source of achieving greater
economic self-sufficiency;
Further noting that the prospects of enhancing economic growth for many of the Parties depend to a
large degree on the sustainability of their common tuna resource;
Recognizing that economic gains may be maximized through the development of additional
arrangements that control output and limit effort to create scarcity and increase the value of the tuna
resources;
HAVE AGREED:
1. To effectively conserve and restore highly migratory stocks while maximising economic returns and
explore suitable arrangements for the Parties to control output and limit effort;
2. To promote the greater commercial utilization of the tuna resources for the benefit of the Parties, and
towards this end, the "Vessel Day Scheme" as adopted for purse seine vessels is hereby confirmed;
3. To close off additional high seas areas between 10°N and 20°S and 170°E and 140°W in the Western
and Central Pacific by prohibiting purse seine vessels licensed by the Parties from operating in such
waters;

4. To initiate management practices that will enhance commercial and economic opportunities for the
Parties through optimum utilization of the tuna fishery; and
5. To proceed with the full assessment for certification of the skipjack fishery to increase the value of the
tuna resource.
Done at Koror, Republic of Palau, this 25th day of February 2010
Federated States of Micronesia
Republic of Kiribati
Republic of Marshall Islands
Republic of Nauru
Republic of Palau
Independent State of Papua New Guinea
Solomon Islands
Tuvalu

APPENDIX 4: FIRST IMPLEMENTING ARRANGEMENT
AN ARRANGEMENT IMPLEMENTING THE NAURU AGREEMENT SETTING FORTH
MINIMUM TERMS AND CONDITIONS OF ACCESS TO THE FISHERIES ZONES OF THE
PARTIES
Pursuant to Article II, III, VII and IX of the Nauru Agreement Concerning Cooperation in the
Management of Fisheries of Common Interest, hereinafter referred to as the "Nauru Agreement", wherein
the Parties thereto agreed to conclude arrangements to facilitate the implementation of the Nauru
Agreement, the Federated States of Micronesia, the Republic of Kiribati, the Republic of the Marshall
Islands, the Republic of Nauru, the Republic of Palau, Papua New Guinea and Solomon Islands
HAVE AGREED AS FOLLOWS:
ARTICLE I
SOUTH PACIFIC FORUM FISHERIES AGENCY REGIONAL REGISTER OF FISHING
VESSELS
The Parties shall participate in, and comply with, the Procedures for the Establishment and Operation of
the South Pacific Forum Fisheries Agency Regional Register of Fishing Vessels, adopted by the South
Pacific Forum Fisheries Committee at Apia, Western Samoa on 5 May 1983.
ARTICLE II
LICENSING TERMS AND CONDITIONS
The Parties shall establish the following minimum terms and conditions and utilise the following common
formats in all of their subsequent foreign fishing agreements and their licensing requirements concerning
foreign vessels fishing the common stocks of fish within the Fisheries Zones:
1. Licensing Procedures
(a) each foreign fishing vessel subject to this Arrangement shall be individually licensed;
(b) applications for fishing licences shall be made by telex, cable, or letter to a Party or its designated
representative;
(c) payment, or the guarantee of payment, of licence fees shall be required prior to the issue of a licence;
(d) upon receipt, the licence document shall be carried on the licensed vessel and produced on demand.
Production of a current valid licence number, issued in accordance with the provisions herein, shall be
sufficient evidence that a vessel is licensed, pending receipt of the licence document;
(e) there shall be no refund of fees paid for the issue of a fishing licence;
(f) there shall be no transfer of licences;
2. Authorised Personnel
The owner, charterer, operator, master or any other person responsible for the operation of a licensed
vessel shall:
(a) allow authorised personnel to board the licensed vessel at any location as determined by the licensing
Party in consultation with the person responsible for the operation of the vessel, including at ports where
voyages commence or at ports within the Fisheries Zones or at sea, and to remain on board;
(b) permit authorised personnel to gather information relevant to the Fisheries Zones of any of the Parties;
(c) provide maintenance for authorised personnel, including food, accommodation and medical care of a
standard at lease equivalent to that provided for officers of the licensed vessel;

(d) allow authorised personnel access to facilities and equipment including satellite navigators, radios,
other navigation aids and charts in order to carry out their duties on board the licensed vessel;
(e) provide reasonable facilities for authorised personnel and assist them to carry out their duties.
(f) allow authorised personnel access to catch on board for the purpose of collecting management related
and biological information and sample;
(g) disembark authorised personnel at an agreed location;
(h) allow representatives of the Parties to be present at the unloading of the catch for the purpose of
collecting management related and biological information and samples.
3. Catch Reporting and Maintenance of Log Book
The owner, charterer, operator, master or any other person responsible for the operation of a licensed
vessel shall ensure the maintenance of catch data and log books in the following respects:
(a) keep daily catch and effort records on board the vessel within the Fisheries Zones on common catch
data forms, the formats of which are set out in Appendix I;
(b) keep the relevant common catch data form current at all times and produce it on demand to any
authorised personnel;
(c) make the data required on the regional catch data form available to the licensing Party or its
representative within 45 days after the completion of each voyage.
4. Timely Report of Catch, Entry and Exit
The owner, charterer, operator, master or any other person responsible for the operation of a licensed
vessel, except vessels under 20 gross registered tons, shall report accordingly to instructions provided by
the licensing Party, in the following respects:
(a) notice of entry of the vessel to the Fisheries Zone of the Party shall be given. Communication in this
respect shall be made in the format set out in Appendix II (1);
(b) the position of the vessel shall be reported while within the Fisheries Zone of the Party on a weekly
basis together with the total catch of the vessel for the last seven days in the format as set out in Appendix
II (2);
(c) at the time of exit from the Fisheries Zone of the Party, the vessel's position, the total amount of fish
on board and the total catch for the days elapsed since either the entry report or the previous weekly
report, as the case may be, shall be reported in the format as set out in Appendix II (3);
(d) where an agreement authorises fishing in the zones of more than one party, the requires of paragraphs
(a) and (c) may be satisfied by reporting entry and exit into and from the combined zones of the Parties
concerned.
5. Identification of Licensed Vessels
The owner, charterer, operator, master or any other person responsible for the operation of a licensed
vessel shall ensure that the licensed vessel displays standard identification marks in the following
respects:
(a) the radio call sign of the vessel be displayed in a prominent position on the vessel where it can be
readily identified from the air or sea;
(b) in cases where the vessel does not possess a radio call sign, the vessel registration number be
displayed in the manner described above;
(c) the letters and numbers described above be at least one metre high, clear and distinct and coloured
black on white, white on black or similar contrasting colours;

(d) the vessel's name be painted clearly in English in large letters on the bow and stern of the vessel.
ARTICLE III
LEGISLATIVE EFFECT
1. Each Party agrees to ensure compliance with the minimum terms and conditions of access set out in
Article II of this Arrangement, if necessary by the enactment of legislation.
2. Each Party shall communicate to the Government of Solomon Islands, as the depositary of the Nauru
Agreement, the text of any legislation it has enacted in order to give effect to this Arrangement.
ARTICLE IV
SIGNATURE AND EFFECT
1. This Arrangement shall be open for signature by the Parties to the Nauru Agreement.
2. This Arrangement shall take effect for each signatory immediately upon signature.
3. This Arrangement shall be deposited with the Government of Solomon Islands.
4. Reservations of this Arrangement shall not be permitted.
ARTICLE V
WITHDRAWAL OR AMENDMENT
1. Any Party may withdraw from this Arrangement by giving written notice to the depositary. Withdrawal
shall take effect one year after receipt of such notice.
2. Any amendments to this Arrangement proposed by a Party shall be adopted only by unanimous
decision of the Parties to this Arrangement.
ARTICLE VI
THE NAURU AGREEMENT
This Arrangement is subordinated to and governed by the Nauru Agreement.
IN WITNESS WHEREOF the undersigned, being duly authorised by their respective Governments
have signed this Arrangement.
FEDERATED STATES OF MICRONESIA
REPUBLIC OF KIRIBATI
REPUBLIC OF THE MARSHALL ISLANDS
REPUBLIC OF NAURU
REPUBLIC OF PALAU
THE INDEPENDENT STATE OF PAPUA NEW GUINEA
SOLOMON ISLANDS
TUVALU

APPENDIX 5: SECOND IMPLEMENTING ARRANGEMENT
A SECOND ARRANGEMENT IMPLEMENTING THE NAURU AGREEMENT
SETTING FORTH ADDITIONAL TERMS AND CONDITIONS OF ACCESS
TO THE FISHERIES ZONES OF THE PARTIES
Pursuant to Articles II, III, and IX of the Nauru Agreement Concerning Cooperation in
the Management of Fisheries of Common Interest, hereafter referred to as the "Nauru
Agreement", wherein the Parties thereto agreed to conclude arrangements to facilitate
the implementation of the Nauru Agreement, the Federated States of Micronesia, the
Republic of Kiribati, the Republic of the Marshall Islands, the Republic of Nauru, the
Republic of Palau, Papua New Guinea and Solomon Islands.
HAVE AGREED AS FOLLOWS:
ARTICLE I
Licensing Terms and Conditions
In addition to those terms and conditions provided in Article II of An Arrangement
Implementing the Nauru Agreement Setting Forth Minimum Terms and Conditions of
Access to the Fisheries Zones of the Parties, the Parties shall establish the following
minimum terms and conditions and utilize the prescribed common formats in all of their
subsequent foreign fishing agreements and their licensing requirements concerning
foreign vessels fishing the common stocks of fish within the Fisheries Zones and shall
not issue licences unless the minimum terms and conditions are accepted and observed:
1. Transhipment at Sea Prohibited
The owner, charterer, operator, master or any other person responsible for the operation
of a licensed vessel (hereafter referred to as "the operator") shall not tranship fish at sea
whether such transhipment is done within a fisheries zone of a licensing Party or on the
high seas and shall tranship only through ports designated by the licensing Party.
2. High Seas Catch Reporting and Maintenance of Log Books
Where a vessel is licensed to fish in one or more Fisheries Zones and is also used for
fishing in the high seas during a fishing trip, the operator shall:
(a) keep daily catch and effort records on board the vessel within the high seas on
prescribed forms;
(b) keep the relevant catch data form current at all times and produce it on demand to
any authorized personnel; and
(c) in accordance with the Minutes of an Agreement made in Palau on 19 September
1990, send by registered airmail to each licensing Party or its representative the
following reports covering catch and effort in each Zone and the high seas for the whole
trip:
(i) a preliminary report within 14 days of the completion of a trip; and
(ii) a final report within 45 days of the completion of the trip.

3. Observers
Upon request by a licensing Party, observers shall be placed on board licensed vessels
and the operator and/or fishermen's association and/or flag state government shall pay
the costs of such observers including:
(a) full travel costs from the licensing country to the vessel and return;
(b) salary; and
(c) full insurance coverage.
ARTICLE II
Electronic Position and Data Transfer Technology
The operator and/or fishermen's association and/or flag state government shall ensure
that an appropriate electronic positioning monitoring and data transfer device is
installed and maintained in good working order on the vessel upon the request of the
licensing Party.
ARTICLE III
Signature and Effect
1. This Arrangement shall be open for signature by the Parties to the Nauru Agreement.
2. This Arrangement shall take effect 30 days following receipt by the depositary of the
fifty instrument of approval. Thereafter, it shall take effect for any signing party 30 days
after receipt by the depositary of the instrument of approval.
3. This Arrangement shall be deposited with the Government of the Solomon Islands.
4. Reservations to this Arrangement shall not be permitted.
ARTICLE IV
Amendment and Withdrawal
1. Any Party may withdraw from this Arrangement by giving written notice to the
depositary. Withdrawal shall take effect one year after receipt of such notice.
2. Any amendment to this Arrangement proposed by the Party shall be adopted only by
unanimous decision of the Parties to this Arrangement.
ARTICLE V
The Nauru Agreement
This Arrangement is subordinate to and governed by the Nauru Agreement.
IN WITNESS WHEREOF the undersigned, being duly authorised by their respective
Governments have signed this Agreement.
DONE at Koror this 19th day of September 1990

Federated States of Micronesia
Republic of Kiribati
Republic of the Marshall Islands
Republic of Nauru
Republic of Palau
Papua New Guinea
Solomon Islands

APPENDIX 6: PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE
WESTERN PACIFIC PURSE SEINE FISHERY
PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE WESTERN
PACIFIC PURSE SEINE FISHERY (Including Annex 1 as revised by the Thirteenth Annual
Meeting of the Parties to the Nauru Agreement, 27 - 29 April 1994)
PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE WESTERN PACIFIC
PURSE SEINE FISHERY THE PARTIES
TAKING into account the United Nations Convention on the Law of the Sea, 1982, in particular Articles
56(1)(a) and 61;
ACKNOWLEDGING that in accordance with the relevant principles of international law each of the
Parties has established an exclusive economic zone or fisheries zone (hereinafter called the “the exclusive
economic zones”) which extends up to two hundred nautical miles from the baseline from which their
respective territorial seas are measured and within which they respectively and separately exercise
sovereign rights for the purposes of exploring, exploiting, conserving and managing all living marine
resources;
HAVING REGARD to the objectives of the South Pacific Forum Fisheries Agency Convention 1979
and the Nauru Agreement Concerning Cooperation in the Management of Fisheries of Common Interest
1982 and in particular the promotion of regional cooperation and coordination of fisheries policies and the
need for implementation of these objectives through regional and sub-regional arrangements;
RECOGNISING the responsibilities of coastal states and fishing states to cooperate with each other in
the conservation and management of the living marine resources of the high seas and taking into account
the special interest of coastal states in highly migratory species while outside their exclusive economic
zones;
RECOGNISING that in order to ensure sustained conservation of living marine resources both within
and beyond the exclusive economic zone, fisheries management regimes must effectively maintain the
ecological relationship between dependent and associated populations, prevent any decrease in the size of
harvested populations below those necessary to ensure their stable recruitment, and avoid adverse impacts
upon the marine environment and further recognising that in order to ensure conservation and promote
optimum utilisation of the living resources fishing must be carried out only on the basis of ecologically
sound practices, effectively monitored and enforced;
REAFFIRMING the obligation of fishing nations to provide full and verifiable data on their fishing
operations;
MINDFUL of the dependence of countries of the South Pacific upon the rational development and
utilization of the living marine resources and the continued abundance of these resources;
ACCEPTING the right of all members of the South Pacific Forum Fisheries Agency to become Parties
to this Arrangement;
HAVE AGREED AS FOLLOWS:
ARTICLE 1
DEFINITIONS AND INTERPRETATIONS
1.1 In this Arrangement (a) “Purse Seine Fisheries Management Area” (hereinafter referred to as “the Area”) means the exclusive
economic zones or fisheries zones of the Parties hereto including adjacent high seas areas in the Western
Pacific within which purse seine vessels operate.
(b) “Party” means a State party to this Arrangement, and “Parties” means all such States from time to
time;

(c) “Party to the Nauru Agreement” means a Party to the Nauru Agreement Concerning Cooperation in
the Management of Fisheries of Common Interest, 1982; and
(d) “member of the Forum Fisheries Agency” means a Party to the South Pacific Forum Fisheries Agency
Convention, 1979.
(e) “Regional Register” means the Regional Register of Foreign Fishing Vessels maintained by the South
Pacific Forum Fisheries Agency.
(f) “domestic vessel” means any fishing vessel (i) wholly owned by the Government of a Party or by any public corporation or body established
by or under any law of a Party, all of the shares in which are beneficially owned by the
Government of the Party;
(ii) wholly owned and controlled by one or more natural persons who are citizens or permanent
residents of the Party in which the vessel is based under the relevant laws relating to nationality
and citizenship of that Party; or
(iii) wholly owned and controlled by any company, society or other association of persons
incorporated or established under the laws of the Party in which the vessel is based.
(g) “locally-based foreign fishing vessel” means a foreign fishing vessel which is based in a Party, lands
all of its catch in that Party and/or operates under a joint venture arrangement in the territory of that Party
which is approved by the Government of that Party or under arrangements whereby the operator of the
vessel is participating in shore based developments or is otherwise making a substantial contribution to
the development of the domestic tuna industry of the licensing Party.
(h) “foreign fishing vessel” means any fishing vessel other than a domestic vessel or a locally- based
foreign fishing vessel.
ARTICLE 2
SCOPE OF THE ARRANGEMENT
2.1 The understandings found in this document will apply to all species of tuna and tunalike species
(including billfish and other incidental by-catch (hereinafter referred to as “tuna”)), taken by purse seine
vessels, wherever they may occur in the Area.
ARTICLE 3
MANAGEMENT MEETINGS
3.1 The Parties to this Arrangement will meet once a year for the purpose of reviewing the current status
of tuna stocks and to establish necessary measures for their management and conservation.
3.2 The functions of the Management Meeting are (a) to consider all available information including scientific data relating to catch and operations
of purse seine fishing vessels within the Area and economic and socioeconomic information
relating to the impact of the fishery on Parties;
(b) to consider management measures, which may include, but are not limited to (i) the regulation of fishing effort by purse seine vessels which have good standing on
the Regional Register, including the number of vessels by size class, operation type,
carrying capacity, fishing power and technological capability or other grouping subject
to the criteria set out in Article 5.1;
(ii) the allocation of licences as indicated in Annex 1 hereto for fishing access to the
exclusive economic zones of Parties including licence denial for those foreign fishing

vessels unwilling to cooperate in these management and conservation measures by
failing to provide high seas catch and effort data;
(iii) the establishment of closed areas and closed seasons; and
(iv) any other management measure deemed necessary from time to time.
(c) the establishment and implementation of a system of observation and inspection consistent
with regionally agreed initiatives;
(d) the more effective implementation of the First and Second Implementing Arrangements
entered into pursuant to the Nauru Agreement Concerning Cooperation in the Management of
Fisheries of Common Interest, 1982. The said Implementing Arrangements are annexed to this
Arrangement as Annex 2;
(e) the development of surveillance and enforcement procedures consistent with regionally
agreed initiatives;
(f) the referral of matters for consideration by Special Working Groups as may be considered
necessary from time to time;
(g) the adoption of a budget for the management of tuna resources; and
(h) the determination of the level of contributions by Parties.
3.3 Any allocation of licences under sub-paragraph 3.2(b)(ii) above will take into account the strong
dependence of South Pacific coastal states on fisheries resources and the special importance to them of
the conservation and optimum utilization of highly migratory species of tuna in the region.
3.4 All secretariat services and arrangements for meetings will be performed by the Forum Fisheries
Agency.
3.5 Each Party will ensure that its nationals and fishing vessels comply with any management measures
adopted by the Management Meeting.
ARTICLE 4
DECISIONS OF THE MANAGEMENT MEETING
The decisions of the Management Meeting will be arrived at by consensus and will be binding on the
Parties.
ARTICLE 5
ALLOCATION OF LICENCES
5.1 Provided vessels have good standing on the Regional Register, Parties to this Arrangement undertake
to allocate licences in the following order of priority (a) domestic vessels;
(b) domestic vessels of another party to this arrangement or vessels jointly operated by or on
behalf of the government of the party in which the vessel is based and one or more other Parties;
(c) locally-based foreign fishing vessels;
(d) foreign fishing vessels with established access arrangements over previous years and with
good records of compliance with national laws and regulations, the minimum terms and
conditions and reporting requirements of parties; and
(e) new foreign fishing entrants to the fishery.
ARTICLE 6

LICENCE ALLOCATION CRITERIA
6.1 The Parties agree that the number of licences that may be issued to purse seine vessels of individual
fleets will not exceed the limits set out in Annex 1 hereto.
6.2 Additional licences may be issued as set out in Annex 1 hereto. A premium of at least 20% will be
applied to the fees payable for such additional licences.
6.3 The agreed limits on the number of licences that may be issued will be reviewed by the Management
Meeting. The Parties agree that any alteration to the above maximum allocations, including the allocation
of additional licences, must be approved by all the Parties. It is further understood that the Parties will
aim to reduce the number of additional licences available.
6.4 In allocating licences to individual foreign purse seine vessels the Parties will apply the following
criteria. Licences will be issued (a) firstly on the basis of the vessel's record of compliance with the national laws and regulations
and reporting requirements of Parties; and
(b) secondly in chronological order of applications submitted to Parties.
6.5 Vessels with poor records of reporting and compliance with national laws and regulations of Parties
will receive the lowest priority in the allocation of available licences.
ARTICLE 7
SPECIAL WORKING GROUPS
7.1 The Management Meeting may designate Special Working Groups to examine issues arising out of
the implementation of this Arrangement.
7.2 Each Party will have the right to appoint a representative to any Special Working Group.
7.3 Where expertise is not available within the Area, the Management Meeting may invite external
expertise to participate in the meetings of the Groups. The costs of external experts' participation may be
met by Parties to this Arrangement.
7.4 The recommendations of any Special Working Groups will be submitted in writing to the
Management Meeting. The recommendations shall not be binding on Parties or the Management Meeting.
ARTICLE 8
INFORMAL CONSULTATIONS
ORGANISATIONS

WITH

OTHER

STATES

AND

INTERNATIONAL

8.1 The Parties recognise the need to cooperate with other states or international organisations having an
interest in the tuna resources within the Area.
8.2 The Parties agree that such cooperation will take place through informal consultations between the
Parties and other states or international organisations.

ARTICLE 9
SECRETARIAT
9.1 The Director of the Forum Fisheries Agency will assist the Parties in the implementation and
coordination of the provisions of this Arrangement.
9.2 The Director will coordinate the licensing mechanism under this Arrangement. This will include -

(a) evaluating the level of compliance by assessing returned catch reports on the South Pacific
Commission/FFA Regional Tuna Fisheries Database; and
(b) evaluating reports received from Parties relating to compliance by purse seine vessels with
Parties national laws and reporting requirements.
9.3 The Parties agree to comply with the rules and procedures relating to the operation of the Regional
Register as agreed upon from time to time by the Forum Fisheries Committee.
9.4 In addition, the Parties will notify the Director of the name, call sign, local licence or registration
number and regional register number, if any, of all purse seine vessels licensed to fish in their exclusive
economic zones, regardless of whether such vessels are considered for the purposes of national legislation
as foreign, domestic, domestic-based, locally-based foreign fishing vessels or otherwise, at two monthly
intervals. Deadlines shall be set at the first day of the month for January, March, May, July, September
and November.
9.5 The Director will notify the Parties of the name, call sign and registration number of all purse seine
vessels licensed to fish in the exclusive economic zones of all the Parties each month and the number of
licences available for allocation at any given time will be determined by reference to the list distributed
by the Director.
ARTICLE 10
CONSULTATIONS AND DISPUTE SETTLEMENT
10.1 At the request of any Party, consultations will be held with any other Party within sixty (60) days of
the date of receipt of the request. All other Parties will be notified of such requests for consultations and
any Party will be permitted to participate in such consultations.
10.2 Any dispute arising out of the interpretation or implementation of this Arrangement between two or
more Parties will be settled through peaceful negotiations.
ARTICLE 11
ENTRY INTO FORCE
11.1 This Arrangement will be open for signature by the Parties to the Nauru Agreement and is subject to
ratification.
11.2 This Arrangement will enter into force 14 days following receipt by the depositary of instruments of
ratification by five signatories including the Federated States of Micronesia, Republic of Kiribati and the
Independent State of Papua New Guinea. Thereafter it shall enter into force for any signing or acceding
State 30 days after receipt by the depositary of the instrument of ratification or accession.
11.3 The depositary for this Arrangement shall be the South Pacific Forum Fisheries Agency.
11.4 Following entry into force this Arrangement shall be open for accession by other members of the
Forum Fisheries Agency not Parties to the Nauru Agreement.
11.5 Reservations to this Arrangement shall not be permitted.
11.6 Any Party may withdraw from this Arrangement by giving written notice to the depositary.
Withdrawal shall take effect one year after receipt of such notice.
11.7 Any amendments to this Arrangement proposed by a Party shall be adopted by consensus.

IN WITNESS WHEREOF the undersigned, duly authorised by their respective Governments, have
signed this Arrangement.
DONE at Suva this 2nd day of October 1992

ANNEX 1 (Revised 1994)
AGREED PURSE SEINE LICENCE NUMBERS
The maximum number of licences for purse seine vessels agreed to by the 13th Annual Meeting of the
Parties to the Nauru Agreement, Honiara, Solomon Islands, 27 - 29 April 1994 is as follows. It is agreed
that this revised table amends the understanding reached between the Parties at the 12th Annual Meeting
of the Parties at Palau in May 1993 and shall remain in effect until further amended by the Parties or by a
Management Meeting under Article III of the Palau Arrangement for the Management of the Western
Pacific Purse Seine Fishery. It is further agreed that the Parties will aim to increase the number of
domestic and locally-based licences and achieve a reduction over a period of three years of 10% in the
number of licences allocated to bilateral foreign access.
Category Single Purse Seine Group Purse

ANNEX 2: First and Second Arrangements Implementing The Nauru Agreement.
Note: For the purpose of this thesis, refer to Appendix 4 and 5 above for the text of the two
Arrangements.

APPENDIX 7: FSM ARRANGEMENT
THE FEDERATED STATES OF MICRONESIA ARRANGEMENT FOR
REGIONAL FISHERIES ACCESS
PREAMBLE
The Parties to this Arrangement,
RECALLING that, in accordance with international law, each of the Parties has established an exclusive
economic or fisheries zone which extends up to two hundred nautical miles from the baseline from which
their respective territorial seas are measured and within which they respectively and separately exercise
sovereign rights for the purposes of exploring, exploiting, conserving and managing all living marine
resources;
HAVING REGARD to the objectives of the South Pacific Forum Fisheries Agency Convention 1979
and the Nauru Agreement Concerning Cooperation in the Management of Fisheries of Common Interest
1982 and in particular the promotion of regional cooperation and coordination of fisheries policies and the
need for implementation of these objectives through regional and sub-regional arrangements;
NOTING the decision of the thirteenth annual meeting of the Parties to the Nauru Agreement held at
Honiara on 29 April 1994 to effectively manage and control the purse seine fishery in the Central and
Western Pacific region by a scheduled reduction in the number of foreign purse seine fishing vessels to be
allowed access to fish;
CONSCIOUS of the need for greater participation by their nationals in fisheries for highly migratory fish
stocks in the Central and Western Pacific region and the need to develop and promote their own national
fisheries industries;
COMMITTED to cooperating to secure for their nationals and for the region as a whole the maximum
sustainable economic benefits from the tuna resources of the Central and Western Pacific region;
DESIRING to establish terms and conditions under which fishing vessels which provide long-term,
sustainable and quantifiable economic benefits to the Parties may be granted preferential access to the
exclusive economic and fisheries zones of the Parties;
HAVE AGREED as follows:
PART I DEFINITIONS AND OBJECTIVES
ARTICLE 1: DEFINITIONS
In this Arrangement:
(a) “Administrator” means the Administrator prescribed under Article 7;
(b) “applicable national law” means any provision of a law, however described, of a Party which governs
the fishing activities of fishing vessels, being a law identified in Schedule 1 of Annex V;
(c) “Arrangement Area” means the exclusive economic or fisheries zones of the Parties to this
Arrangement except for waters closed to fishing in accordance with Schedule 2 of Annex V;
(d) “eligibility criteria” means the criteria set out in Annex III;
(e) “eligible fishing vessel” means a fishing vessel of the Parties which has been duly entered on the
Register of Eligible Fishing Vessels maintained by the Administrator pursuant to Article 3 of this
Arrangement;
(f) “fishing” means:
(i) searching for, catching, taking or harvesting fish;
(ii) attempting to search for, catch, take or harvest fish;
(iii) engaging in any other activity which can reasonably be expected to result in
the locating, catching, taking or harvesting of fish;
(iv) placing, searching for or recovering fish aggregating devices or associated
electronic equipment such as radio beacons;
(v) any operations at sea directly in support of, or in preparation for, any activity
described in this paragraph;
(vi) use of any other vehicle, air or sea-borne, for any of the activities described

in this paragraph except for emergencies involving the health and safety of
any person on board a vessel or the safety of a vessel; or
(vii) any related activity;
(g) “fishing vessel of the Parties” means any purse seine fishing vessel flying the flag of or based in a
Party to this Arrangement;
(h) “home Party” in respect of a fishing vessel, means the Party which has issued a licence, permit or
authorization to the vessel, authorizing the vessel to fish in the exclusive economic or fisheries zone of
that Party and through which the application for entry on the Register of Eligible Fishing Vessels
pursuant to Article 3 is made, and the phrase “home Party of a vessel” shall be construed accordingly;
(i) “operator” means any person who is in charge of, directs or controls a vessel, including the owner,
charterer or master;
(j) “Party” means a State Party to this Arrangement and “Parties” means all such States from time to time;
(k) “regional access licence” means a regional access licence issued to fishing vessels of the Parties
pursuant to this Arrangement;
(l) “related activities” in relation to fishing means:
(i) refuelling or supplying fishing boats, selling or supplying fishing equipment or performing
other activities in support of fishing;
(ii) on-shore storing, buying or processing of fish or fish products from the time they are first
landed; or
(iii) storing, buying, transhipping, processing or transporting fish or fish products taken from the
Arrangement Area up to the time such fish or fish products are first landed;
(m) “transhipment” means the transfer of any or all of the fish on board a vessel onto another vessel,
either directly or by off-loading the fish from the vessel onto the shore and thence immediately onto
another vessel, for the purposes of transporting that fish elsewhere.
ARTICLE 2 OBJECTIVES OF THIS ARRANGEMENT
The objectives of this Arrangement shall be:
(a) to cooperate to secure, for the mutual benefit of the Parties, the maximum sustainable economic
benefits from the exploitation of the tuna resources of the Central and Western Pacific;
(b) to promote greater participation by nationals of the Parties in fisheries and assist in the development of
national fisheries industries of the Parties;
(c) to establish a licensing regime under which fishing vessels of the Parties may gain access to the waters
within the Arrangement Area on terms and conditions no less favourable than those granted by the Parties
to foreign fishing vessels under bilateral and multilateral access arrangements;
(d) to establish and enforce agreed criteria to ensure that only those fishing operations which are capable
of providing genuine and quantifiable economic benefits to the Parties, in the form of domestic or locally
based vessels or on-shore development, including processing,2 are eligible for licences pursuant to this
Arrangement;
(e) to allow access to the exclusive economic and fisheries zones of the Parties by purse seine fishing
vessels on terms and conditions which are consistent with the provisions of the Palau Arrangement for the
Management of the Western Pacific Purse Seine Fishery; and
(f) to further the objectives of the Nauru Agreement Concerning Cooperation in the Management of
Fisheries of Common Interest, 1982.

PART II REGISTRATION AND LICENSING
ARTICLE 3 REGISTER OF ELIGIBLE FISHING VESSELS
1. The Administrator shall, for the purposes of this Arrangement, maintain a Register of Eligible Fishing
Vessels which shall contain the following information in respect of each vessel entered on the Register:
(a) the name of the vessel;
(b) international radio call sign;
(c) country of registration;
(d) regional registration number;
(e) name and address of owner or owners;
(f) name and address of operator (where different from the owner); and
(g) the name of the home Party of the vessel.
2. Where a Party to this Arrangement is satisfied that a fishing vessel of that Party satisfies the eligibility
criteria, that Party may apply to enter such fishing vessel on the Register of Eligible Fishing Vessels.
Applications for registration shall be made in the form set out in Annex I.
3. Upon receipt of a duly completed application the Administrator shall forthwith enter the vessel
concerned on the Register of Eligible Fishing Vessels. The Administrator shall immediately notify the
Parties, and the operator of the vessel, of the entry of a vessel onto the Register of Eligible Fishing
Vessels and shall circulate the details of the vessel to all Parties.
4. It shall be a condition of entry onto the Register of Eligible Fishing Vessels that:
(a) for each day that an eligible fishing vessel is:
(i) in the Arrangement Area; or
(ii) on the high seas, during the course of a fishing trip involving fishing in the
Arrangement Area; and
(b) immediately following the off-loading of any fish from an eligible fishing vessel, an entry or
entries shall be completed in ink in the English language on the catch report form as set out in
Annex II. Such forms shall be posted by registered airmail to the Administrator within fourteen
days following the date of completion of the off-loading operation.
5. The Administrator shall notify the Parties at three-monthly intervals of the name, call sign, registration
number, home Party and Regional Register number of all fishing vessels of the Parties entered on the
Register of Eligible Fishing Vessels.
ARTICLE 4 VOLUNTARY DELETION
Where for any reason the licence issued by the home Party in respect of a vessel is cancelled, withdrawn,
voluntarily relinquished or not renewed, or where the home Party is satisfied that the vessel concerned has
not satisfied or no longer satisfies the eligibility criteria, that Party shall forthwith request the
Administrator to delete the vessel from the Register of Eligible Fishing Vessels. The Administrator shall
comply with any such request by the home Party and shall immediately notify the Parties of the deletion
of the vessel from the Register of Eligible Fishing Vessels and the reason for the deletion.
ARTICLE 5 REVIEW AND EVALUATION
1. At least two months prior to the Annual Meeting of the Parties under Article 6, the Administrator shall,
engage an independent auditor to review and assess,3 in respect of each registered vessel, or, as
appropriate, the fishing enterprise under which such registered vessel operates. The independent auditor
shall4, request, through the home Party of the vessel concerned, the information specified in paragraph 2

of this Article and shall compile a report on the operations of each vessel with respect to the eligibility
criteria for consideration at the Annual Meeting of the Parties. The home Party of the vessel shall take
such measures as may be necessary to ensure that the information specified in paragraph 2 of this Article
is provided to the Administrator in a timely manner.
2. In compiling a report to the Parties pursuant to paragraph 1 of this Article the independent auditor shall
request the following information:
(a) details of equity holdings;
(b) vessel flag;
(c) number and proportion of nationals employed;
(d) details of local offloading;
(e) details of local fuel purchases made; and
(f) either government revenue or level of onshore investment.
3. The Annual Meeting of the Parties shall consider the report of the independent auditor in respect of
each vessel, including any information supplied through the home Party by the operator of the vessel or
the fishing enterprise pursuant to paragraphs 1 and 2 of this Article and shall review the operations of all
vessels entered on the Register of Eligible Fishing Vessels and assess the extent to which the vessel, or
the fishing enterprise, as appropriate, has satisfied the eligibility criteria and fulfilled the objectives of this
Arrangement.
4. The Annual Meeting of the Parties may request the independent auditor, the home Party of the vessel,
or the operator, to provide such further information as may be necessary.
5. Where, following the review and evaluation under paragraph 3 of this Article, and taking into account
the findings obtained13 under paragraph 4 of this Article, the Parties determine, at the Annual Meeting or
at a Special Meeting of the Parties, that the vessel, or the fishing enterprise under which that vessel
operates, has not met the eligibility criteria and has not fulfilled the objectives of this Arrangement, or
where insufficient information has been made available to enable any evaluation to take place, the Parties
shall direct the Administrator to delete the vessel from the Register of Eligible Fishing Vessels.
ARTICLE 6 ACCESS TO THE ARRANGEMENT AREA
1. Before a fishing vessel of the Parties may be issued with a regional access licence pursuant to this
Arrangement, the vessel must first be duly registered on the Register of Eligible Fishing Vessels.
2. Where a fishing vessel of the Parties is duly registered in accordance with the provisions of Article 3,
the operator may apply, through the home Party of the vessel, to the Administrator, in accordance with
the procedures set out in Annex IV, for a regional access licence authorizing the vessel to fish in the
Arrangement Area.
3. It shall be a condition of any regional access licence issued pursuant to this Arrangement that the vessel
in respect of which the regional access licence is issued is operated in accordance with the requirements
of Annex V.
4. A regional access licence may be denied by the Administrator on the grounds set out in Annex IV.
5. Where a fishing vessel of the Parties is deleted from the Register of Eligible Fishing Vessels in
accordance with the provisions of this Arrangement, any regional access licence issued in respect of that
vessel shall, in the case of voluntary deletion from the register or non-renewal of registration, be
cancelled thirty days following the deletion of the vessel from the Register of Eligible Fishing Vessels or
upon the date of expiry of the licence, whichever is the sooner. In the case of deletion from the Register
of Eligible Fishing Vessels for any other reason, the regional access licence shall be cancelled
immediately upon the deletion from the register.
6. If full payment of any amount due as a result of a final judgment or other final determination deriving
from an occurrence relating to this Arrangement in waters within the jurisdiction of a Party, is not made
to that Party within sixty days, the regional access licence for the vessel involved shall be suspended at
the request of that Party and that vessel shall not be authorized to fish in the Arrangement Area until that
amount is paid to that Party. For the purposes of this Article “final judgment” means a judgment of a
court of a Party from which no appeal proceedings have been initiated within sixty days.

7. The Administrator shall maintain a record of all regional access licences issued pursuant to this
Arrangement, including the date of issue and expiry of such licences.
8. The Administrator shall notify the Parties each month of the name, call sign, registration number,
regional access licence number and expiry date of such licence of all purse seine vessels licensed to fish
in the Arrangement Area under this Arrangement.
PART III ADMINISTRATION
ARTICLE 7 ADMINISTRATOR
1. The Administrator of this Arrangement shall be the Director of the South Pacific Forum Fisheries
Agency.
2. The Administrator shall be responsible to the Parties for:
(a) performing the functions required of the Administrator by this Arrangement;
(b) receiving information, documents and payments in accordance with the terms of this
Arrangement;
(c) convening meetings of the Parties;
(d) coordinating the observer programme under this Arrangement; and
(e) performing any other function in order to satisfy any requirement of this Arrangement.
3. The Administrator’s functions prescribed in this Arrangement shall be performed consistently with any
direction given by the Parties at the Annual Meeting or at a Special Meeting of the Parties.
4. In performing the Administrator’s functions prescribed under this Arrangement, the Administrator shall
consult with the Parties and shall take all necessary steps to ensure that all reports and other information
required by the Parties are provided in a timely manner.
ARTICLE 8 MEETINGS OF THE PARTIES
1. The Parties agree to convene an Annual Meeting of the Parties. The Annual Meeting shall be convened
immediately preceding or following the annual meeting of the Parties to the Nauru Agreement. The
purposes of the Annual Meeting shall be:
(a) to review the operations of all vessels entered on the Register of Eligible Fishing Vessels and
assess the extent to which each vessel, or fishing enterprise, as appropriate, has satisfied the
eligibility criteria and fulfilled the objectives of this Arrangement;
(b) to review the eligibility criteria;
(c) to adopt amendments to this Arrangement;
(d) to review the level of fees for regional access licences;
(e) to discuss cooperative enforcement measures;
(f) to consider the effectiveness of the observer programme established pursuant to Article 17
and to adopt procedures for the implementation of the programme;
(g) to consider and approve an administrative costs budget, which shall consist only of the direct
costs of performing functions and providing services in accordance with this Arrangement;
(h) to consider requests to accede to this Arrangement by member States of the Forum Fisheries
Agency pursuant to Article 22(2); and
(i) to perform any other functions to satisfy any requirement of this Arrangement or as are
necessary to attain the objectives of this Arrangement.

2. The Administrator shall, upon request by any Party, and with the approval of at least two other Parties,
convene a Special Meeting of the Parties at the date and place determined by the Administrator in
consultation with the Parties.
3. Member countries of the South Pacific Forum Fisheries Agency, not Party to this Arrangement, may
attend, as observers, meetings of the Parties held pursuant to this Arrangement.
4. The Parties shall adopt and amend, as necessary, rules of procedure for the Annual Meeting and
Special Meetings of the Parties. Pending agreement on such rules of procedure, the rules of procedure
applicable to meetings of the Forum Fisheries Committee shall apply.
ARTICLE 9 PROVISION OF INFORMATION
1. The Administrator shall provide all data received pursuant to this Arrangement to the Parties in a
timely manner in accordance with this Arrangement, and in particular shall:
(a) provide all data relating to fishing activities in waters under the jurisdiction of any Party to
that Party;
(b) provide all data relating to the fishing activities of an eligible fishing vessel to the home Party
of that vessel; and
(c) distribute such data, including high seas data, as may be agreed by the Parties.
2. The Administrator shall maintain the confidentiality of all data which is received pursuant to this
Arrangement, unless:
(a) this Arrangement provides otherwise;
(b) the Parties agree otherwise;
(c) the Administrator is authorized by a Party to release data relating to fishing activities in
waters under that Party's jurisdiction; or
(d) the Administrator is authorized by the home Party of a vessel to release data relating to the
fishing operations of that vessel.
3. Each Party shall ensure that the confidentiality is maintained of any data received pursuant to this
Arrangement concerning fishing activity in the exclusive economic or fisheries zone of any other Party.
4. For the purposes of this Arrangement, each Party shall provide to the Administrator, as early as
practicable, a description of any area considered by its Government to be subject to its fisheries
jurisdiction.
ARTICLE 10 DISTRIBUTION OF PAYMENTS
1. Any payment received by the Administrator pursuant to this Arrangement shall be deposited within one
week of receipt in United States dollars in an insured or Government guaranteed bank account or
accounts so that the deposits will earn the highest amount of interest reasonably available.
2. The Administrator shall distribute any amount received pursuant to this Arrangement in the manner
described in Annex VI.

ARTICLE 11 AUDITING OF ACCOUNTS
1. The Administrator shall arrange for the auditor of the South Pacific Forum Fisheries Agency to audit
any account in which amounts deposited in accordance with Article 10 are held, prior to the distribution
of any amount in accordance with this Arrangement.
2. The Administrator shall permit each Party to inspect any raw data, books and accounts which relate to
the Administrator's functions pursuant to this Arrangement.

PART IV COMPLIANCE AND ENFORCEMENT
ARTICLE 12 COMPLIANCE POWERS
1. Each Party shall ensure, to the fullest extent possible in accordance with its laws and regulations, that
its fishing vessels shall not engage in fishing within the exclusive economic or fisheries zone of any other
Party unless duly licensed under this Arrangement or under other licensing arrangements.
2. Nationals and fishing vessels of one Party which fail to comply with the provisions of this
Arrangement or with the laws and regulations of any other Party relating to fisheries shall be dealt with in
accordance with the relevant laws and regulations of that Party.
ARTICLE 13 COOPERATION IN ENFORCEMENT
1. Each Party shall, at the request of any other Party, take all reasonable measures to assist in the
investigation of an alleged violation of this Arrangement.
2. Where a Party has probable cause to believe that a fishing vessel of the Parties, while within the waters
under the jurisdiction of that Party:
(a) did not have a licence to fish;
(b) was involved in an infringement of an applicable national law;
(c) was involved in any incident in which an authorized officer or observer was allegedly assaulted with
resultant bodily harm, physically threatened, forcefully resisted, refused boarding or subjected to physical
intimidation or physical interference in the performance of his or her duties as authorized pursuant to this
Arrangement;
(d) transhipped or off-loaded catch otherwise than in accordance with Annex V;
(e) was used for fishing in waters closed to fishing pursuant to Annex V;
(f) was used for fishing in any Limited Area as described in Annex V, except as authorized in accordance
with that Annex;
(g) was used for fishing for any kinds of fish other than tunas, except that other kinds of fish may be
caught as an incidental by-catch;
(h) was involved in an incident in which evidence which otherwise could have been used in proceedings
concerning the vessel has been intentionally destroyed; or
(i) was involved in a serious violation of any other provision of this Arrangement or of a law or
regulation, other than a violation described in sub-paragraphs (a) to (h) of this paragraph, and such vessel
has not submitted to the jurisdiction of the Party concerned, that Party may request the home Party of the
vessel to fully investigate the alleged violation, whereupon the home Party shall investigate and report as
soon as practicable and in any case within two months to the requesting Party and the Administrator on
that investigation and on any action taken or proposed to be taken by the home Party in accordance with
this Article in relation to the alleged violation.
3. In the event that a report provided pursuant to paragraph 2 of this Article establishes to the satisfaction
of the Parties concerned that there are reasonable grounds to believe that the vessel concerned has been
involved in a violation of this Arrangement as set out in paragraph 2, the home Party of the vessel shall, at
the request of the Party in whose waters the violation took place,
(a) in the case of a fishing vessel flying the flag of the home Party:
(i) take all necessary measures to ensure that the vessel concerned submits to the jurisdiction of
the requesting Party; or
(ii) take appropriate action against the vessel to the extent permitted by its national laws and
regulations or otherwise to the mutual satisfaction of the Parties concerned,

(b) in the case of any other fishing vessel:
(i) use its best efforts to ensure that the operator of the vessel submits to the jurisdiction of the requesting
Party; or
(ii) to the extent possible under its national laws and regulations, or under any agreement in force between
the investigating Party and the flag State of the vessel concerned, take appropriate action against the
vessel or the operator of the vessel.
ARTICLE 14 ARREST AND SEIZURE
1. Where the authorities of one Party arrest or seize nationals or fishing vessels of another Party, the
arresting Party shall promptly notify the other Party of the action taken. The arresting Party shall also
notify the flag State of the vessel where the home Party of the vessel concerned is not also the flag State.
2. Nationals and fishing vessels, including members of the crew of such fishing vessels (whether or not
such crew are nationals of a Party), of any Party arrested or seized pursuant to this Arrangement shall be
promptly released upon the posting of reasonable bond or security as determined by the courts of the
arresting Party. Penalties applied in accordance with this Arrangement for fishing violations may not
include imprisonment or corporal punishment.
ARTICLE 15 JOINT SURVEILLANCE
The Parties shall cooperate in the enforcement of the provisions of this Arrangement and their fisheries
laws and regulations in accordance with the provisions of the Niue Treaty on Cooperation in Fisheries
Surveillance and Law Enforcement in the South Pacific Region and to this end shall cooperate to develop
regionally agreed procedures for the conduct of fisheries surveillance and law enforcement in the
Arrangement Area.
ARTICLE 16 PORT STATE ENFORCEMENT
Whenever a fishing vessel of the Parties enters a port or offshore terminal of one of the Parties, the port
State may inspect documents and catch on board such vessel and, when such inspection discloses
reasonable grounds for believing that the vessel has contravened the provisions of this Arrangement, may
detain the vessel for such reasonable period as is necessary for the home Party, or, if the home Party is not
the flag State of the vessel, the flag State, to take control of the vessel or otherwise take responsibility for
enforcement purposes.
ARTICLE 17 OBSERVER PROGRAMME
1. The Parties shall establish an observer programme for the purposes of implementing and achieving the
objectives of this Arrangement and shall establish appropriate administrative measures for the effective
implementation of such a programme in accordance with the following principles:
(a) Each fishing vessel of the Parties licensed under this Arrangement shall, upon request by the
Administrator, accept one observer of a Party other than the home Party of the vessel, under the
conditions set out in Part 7 of Annex V. If such an observer is not available, the fishing vessel shall have
on board one observer from the home Party.
(b) Observers shall be trained and certified in accordance with the procedures to be agreed under the
programme. Each of the Parties shall be entitled to have its nationals included in the programme.
(c) The programme shall have as its objective a significant level of coverage by observers of the total
number of trips by fishing vessels of the Parties licensed pursuant to this Arrangement and, unless
otherwise agreed at the outset of the trip, observer operations will be based on the placement of observers
at ports of trip origin for complete trips.
(d) The activities of observers shall include monitoring the level of compliance with the provisions of this
Arrangement and reporting of their findings to the Administrator and the home Party of the vessel.
(e) The Parties shall facilitate the placing of observers, including the provision of visas, if required.

(f) The Administrator shall ensure that a reasonable period of notice of the placement of an observer is
given, which should, wherever practicable, be at least fourteen days.
(g) The Administrator shall ensure that all reports received from observers placed under the provisions of
this Arrangement are circulated widely, in a timely manner, to all Parties which may be affected by or
have an interest in the reports.
2. The Administrator shall coordinate the observer programme.
PART V SETTLEMENT OF DISPUTES
ARTICLE 18 CONSULTATIONS
At the request of any Party, consultations on the interpretation or implementation of this Arrangement
will be held with any other Party within sixty days of the date of receipt of the request. All other Parties
will be notified by the requesting Party of such requests for consultations and, subject to the agreement of
the Parties concerned, any Party may be permitted to participate, as an observer, in such consultations.
ARTICLE 19 DISPUTE SETTLEMENT
1. The Parties shall settle any dispute between them concerning or arising out of the interpretation or
implementation of this Arrangement by peaceful means of their own choice, including arbitration.
2. Where a dispute arises between Parties concerning or arising out of the interpretation or
implementation of this Arrangement, the parties to the dispute shall proceed expeditiously to an exchange
of views regarding its settlement by negotiation or other peaceful means.
PART VI FINAL PROVISIONS
ARTICLE 20 SIGNATURE
This Arrangement shall remain open for signature at the South Pacific Forum Fisheries Agency
Headquarters by the Parties to the Nauru Agreement Concerning Cooperation in the Management of
Fisheries of Common Interest 1982 for twelve months from the date of its adoption.
ARTICLE 21 ENTRY INTO FORCE
1. This Arrangement is not subject to ratification and will enter into force thirty days after signature by
whichever is the last to sign of the Federated States of Micronesia, the Republic of Kiribati and the
Independent State of Papua New Guinea.
2. For each State acceding to this Arrangement after its entry into force, this Arrangement shall enter into
force on the thirtieth day following the date that an instrument signifying accession by that State is
received by the depositary.
ARTICLE 22 ACCESSION
1. This Arrangement shall remain open for accession by Parties to the Nauru Agreement Concerning
Cooperation in the Management of Fisheries of Common Interest 1982.
2. Following entry into force this Arrangement shall remain open for accession by any other State, being a
member State of the Forum Fisheries Agency, with the concurrence of the Parties.
ARTICLE 23 RESERVATIONS
Reservations to this Arrangement shall not be permitted.
ARTICLE 24 AMENDMENT
1. Except as otherwise specifically provided in the Annexes to this Arrangement, any amendment to this
Arrangement proposed by a Party shall be adopted only by unanimous decision of all of the Parties to this
Arrangement at the Annual Meeting or at a Special Meeting of the Parties.

2. An amendment shall be incorporated in this Agreement and shall have effect immediately after the
Annual Meeting that approves the amendment or in the case where one or more Parties are not present at
the Annual Meeting or at the Special Meeting of the Parties, thirty days following the date upon which the
Party or Parties have notified the depository of their acceptance of the proposed amendment.14
3. Any Party which proposes to establish or amend a Closed Area or Limited Area for the purposes of this
Arrangement shall notify the Administrator of the details of its proposal at least four calendar months
prior to the Annual Meeting of the Parties. The Administrator shall promptly notify the other Parties of
such proposal.
4. Any proposal made in accordance with paragraph 3 of this Article shall be tabled as a non-negotiable
amendment to Annex V at the Annual Meeting of the Parties, and no Party shall propose any amendment
thereto during that meeting, except with the consent of the Party proposing the amendment.
ARTICLE 25 WITHDRAWAL
1. Any Party may withdraw from this Arrangement by giving written notice to the depositary. Withdrawal
shall take effect one year after receipt of such notice.
2. If this Arrangement ceases to have effect for any Party, this Arrangement shall cease to have effect for
that Party from such time that all distributions are made, pursuant to Article 10 and Annex VI, which
affect that Party.
ARTICLE 26 STATUS OF ANNEXES
The Annexes form an integral part of this Arrangement and, unless expressly provided otherwise, a
reference to this Arrangement includes a reference to the Annexes relating thereto.
ARTICLE 27 DEPOSITARY
The depositary for this Arrangement shall be the South Pacific Forum Fisheries Agency.
IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized thereto, have signed
this Arrangement
DONE AT Honiara on the thirtieth day of November, Nineteen Hundred and Ninety Four.

FEDERATED STATES OF MICRONESIA
REPUBLIC OF KIRIBATI
REPUBLIC OF THE MARSHALL ISLANDS
REPUBLIC OF NAURU
REPUBLIC OF PALAU
INDEPENDENT STATE OF PAPUA NEW GUINEA
SOLOMON ISLANDS
TUVALU
ANNEX 1: APPLICATION FOR REGISTRATION

ANNEX II VESSEL LOGSHEET FORM (REV: SPC/FFA DEC 2000)

ANNEX III: ELIGIBILITY CRITERIA
1. In this Annex:
(a) “equity” means the percentage of the total capital invested by the Government or nationals of
a Party in the enterprise and the vessel. In cases where the vessel is owned by the enterprise, the
measure is simply the percentage of equity in the enterprise;
(b) “the enterprise” means the operation the subject of the application for a regional access
licence, and includes the operator of a vessel, a corporation, a joint venture operation and any
other form of corporate entity;

(c) “local purchases” means the annual value in U.S. dollars of the purse seine related purchases
made by the enterprise in the territory of Parties, apportioned across the number of eligible
fishing vessels operated by the enterprise;
(d) “onshore investment” means the value in U.S. dollars of purse seine industry related
investments by the enterprise in the territory of Parties, apportioned across the number of eligible
fishing vessels operated by the enterprise;
(e) “nationals employed” means the average number of nationals of Parties employed annually in
the enterprise, apportioned across the number of eligible fishing vessels operated by the
enterprise.
2. Eligible fishing vessels will be evaluated against the objectives of the Arrangement as specified in
Article 2, and against the following criteria: the amount of equity (being the percentage of total capital
invested by the Government or nationals of a Party in the enterprise and, except where the vessel is
owned by the enterprise, in the vessel; the flag of the vessel; the level of nationals of the Parties employed
in the enterprise; the level of local offloading of catch; the value of local purchases of fuel; either of the
level of government revenue (including bilateral licence fees, corporate tax and export tax paid by the
enterprise) or the level of on-shore investment.
3. In addition to the evaluation under paragraph 2 of this Annex, the points evaluation system, shown in
the Schedule, will be used to assess whether the operations of the vessel meet the objectives of this
Arrangement. A vessel must score a minimum of 25 points in order to meet the eligibility criteria.

ANNEX IV REGIONAL ACCESS LICENSING PROCEDURE
1. An application for a regional access licence shall be submitted to the Administrator by facsimile, telex
or cable, in the following format:
(a) name of vessel;
(b) call sign;
(c) regional register number;
(d) period of RAL requested;
(e) desired effective date of licence
(f) bank reference number for fee as: NAME / CALL SIGN / RREG# / [3] or [12] / ddmmyy /
ref#
2. Every application for a regional access licence must be accompanied by the appropriate fee and, where
applicable, the observer levy as set out in Schedule 1. A regional access licence shall be valid for a period
of 12 months or a period of 3 months.
3. Upon receiving the application for a regional access licence as above the Administrator shall promptly
review the application and shall:

(a) upon approval of the application:
(i) promptly issue a regional access licence to the applicant, inform the applicant of the date of
issue and the licence number and dispatch the regional access licence to the applicant; and
(ii) promptly notify all Parties of the name and call sign of the vessel, date of issue of the
regional access licence and the licence number, by facsimile or telex at the latest before the lapse
of four working days, exclusive of the day on which such application was made;
(b) upon denial of an application, notify the applicant by facsimile or telex of the denial and the reason for
the denial at the latest before the lapse of four working days, exclusive of the day on which such
application was made.
4. A regional access licence shall be denied:
(a) where the application is not in accordance with the requirements of this Annex;
(b) where the fishing vessel in respect of which application for a regional access licence has been
made is not an eligible fishing vessel;
(c) where the fishing vessel in respect of which application for a regional access licence has been
made does not, at the time of making the application, have good standing on the Regional
Register of Foreign Fishing Vessels; or
(d) where there has been a failure to satisfy a final judgment or other final determination for a
breach of this Arrangement by the operator of the vessel in respect of which application for a
regional access licence has been made, until such time as the final judgment or other final
determination is satisfied, and provided that a subsequent change in ownership of a vessel shall
not affect the application of this provision.
5. Where an application for a regional access licence has been denied on one or more of the grounds set
out in paragraph 4 of this Annex the applicant shall be entitled to re-submit the application after taking
any necessary corrective action.
6. A regional access licence issued under this Article shall be issued to the applicant in the form set out in
Schedule 2.
SCHEDULE 1
FEES
1. The following fee calculation formula shall be applied in accordance with the following principles.
2. Fees shall be paid based on real data on the actual catch performance of vessels operating under this
Arrangement in the preceding rolling three years and data on the average price for tuna in the
corresponding rolling three years.
3. In order to reflect their different catching capacities, a different fee structure for each size class of
vessel shall apply. The size classes are:
(a) less than 700 GRT
(b) 700 - 1,000 GRT
(c) greater than 1,000 GRT
4. For each size class, the formula for calculating the fee shall be:
FEE = average regional catch for preceding rolling three years x average tuna price for corresponding
rolling three years x 5%
5. Subject to paragraph 8, the regional catch per vessel for each size class shall be calculated as the
average best regional catches of each vessel in that size class in the preceding rolling three years or,
where a 3 month regional access licence is applied for, the average best regional catches of each vessel in
that size class in the preceding rolling three years divided by four.
6. The average price will be calculated by the Administrator on the basis of the average price for the
preceding rolling three21 at the major markets. The source of market information will be reviewed at each
Annual Meeting of the Parties.
7. The annual licence fee, which includes an administration levy, shall be paid in two equal instalments.
The first instalment shall be paid on application for a regional access licence and the second instalment
shall be paid before the second six months of the licence is due. In addition,

SCHEDULE 2
REGIONAL ACCESS LICENCE FORM
Note: This is not provided in this thesis.
ANNEX V

PART 1 INTRODUCTORY
1. In this Annex:
(a) “Closed Area” means an area described in Schedule 2;
(b) “designated area” means a port or area authorized by the Parties for the purposes of transhipment and
described in Schedule 4;
(c) “Limited Area” means an area described in Schedule 3;
(d) “the vessel” means the vessel in respect of which a regional access licence pursuant to Article 6 of this
Arrangement is issued.
2. Schedule 1 may be amended from time to time by the inclusion by any Party of any applicable national
law and, for the purposes of this Arrangement, except as provided in this paragraph, the amendment shall
take effect from the date that the amended Schedule has been notified to each of the remaining Parties.
Any Party proposing an amendment shall use its best endeavours to provide advance notice to the Parties
of the amendment.
3. Nothing in this Annex and its Schedules, nor acts or activities taking place thereunder, shall constitute
recognition of the claims or the positions of any of the Parties concerning the legal status and extent of
waters and zones claimed by any Party. In the claimed waters and zones, the freedoms of navigation and
overflight and other uses of the sea related to such freedoms are to be exercised in accordance with
international law.
PART 2 COMPLIANCE WITH APPLICABLE NATIONAL LAWS
4. The operator of the vessel shall comply with each of the applicable national laws, and shall be
responsible for the compliance by the vessel and its crew with each of the applicable national laws, and
the vessel shall be operated in accordance with those laws.
PART 3 PROHIBITIONS
5. The vessel shall not be used for fishing for any kinds of fish other than tunas, except that the kinds of
fish may be caught as an incidental by-catch, nor for any method of fishing other than the purse seine
method.
6. Except as may be permitted by the home Party in the waters of the home Party or as may be otherwise
permitted by this Arrangement, the vessel shall not be used for fishing in any Closed Area.
7. The vessel shall not be used for fishing in any Limited Area except in accordance with the
requirements set out in Schedule 3, which are applicable to that Limited Area.
8. No fish on board the vessel shall be transhipped at sea.
PART 4 TRANSHIPMENT
9. Within the Arrangement Area, transhipment shall be permitted only at a designated area at the time and
in the manner authorized by the Party in whose zone the transhipment is to take place.
10. Schedule 4 may be amended from time to time by the inclusion by any Party of any designated area
and, for the purposes of this Arrangement, the amendment shall take effect from the date that the
amended Schedule has been notified to each of the remaining Parties.
11. The master and each member of the crew of the vessel from which any fish taken in the Arrangement
Area is transhipped shall:
(a) allow and assist any person identified as an officer of the Party in whose zone the
transhipment is to take place to:
(i) have full access to the vessel and any place where such fish is being transhipped and
the use of facilities and equipment which the officer may determine is necessary to
carry out his or her duties;
(ii) have full access to the bridge, fish on board and areas which may be used to hold,
process, weigh and store fish;
(iii) collect samples;
(iv) have full access to the vessel's records including its log and documentation for the
purpose of inspection and copying; and
(v) gather any other information required to fully monitor the activity without
interfering unduly with the lawful operation of the vessel;
(b) not assault, obstruct, resist, delay, refuse boarding to, intimidate or interfere with any such
officer in the performance of his or her duties.
12. Notwithstanding any additional terms and conditions that may be agreed between the operator of the
vessel and the Party in whose zone the transhipment is to take place, catch shall only be transhipped to a
carrier vessel which, at the time the transhipment takes place, is duly registered in good standing on the

Regional Register of Foreign Fishing Vessels and is duly licensed in accordance with national laws and
regulations.
PART 5
REPORTING
13. Information relating to the position of and catch on board the vessel shall be provided by telex or
facsimile, in the format described in Part 1 of Schedule 5, to the Administrator at the following times:
(a) at least 24 hours prior to the estimated time of entry into or departure from port; and
(b) each Wednesday.
14. Information relating to the position of and catch on board the vessel shall be provided to the relevant
Party, in the format described in Part 1 of Schedule 5, as follows:
(a) at the time of entry into and of departure from waters which are, for any purpose, subject to
the jurisdiction of a Party;
(b) each Wednesday while within the waters of that Party;
(c) at least 24 hours prior to the estimated time of entry into or departure from port;
(d) upon entry into and departure from a Closed Area; and
(e) as otherwise set out in Part 2 of Schedule 5.
PART 6
ENFORCEMENT
15. The master and each member of the crew of the vessel shall immediately comply with every
instruction and direction given by an authorized and identified officer of the Party within whose
jurisdiction the vessel is present, including to stop, to move to a specified location, and to facilitate safe
boarding and inspection of the vessel, its licence, gear, equipment, records, facilities, fish and fish
products. Such boarding and inspection shall be conducted as much as possible in a manner so as not to
interfere unduly with the lawful operation of the vessel. The operator and each member of the crew shall
facilitate and assist in any action by an authorized officer of the Party within whose jurisdiction the vessel
is present and shall not assault, obstruct, resist, delay, refuse boarding to, intimidate or interfere with an
authorized officer in the performance of his or her duties.
16. The operator shall ensure that a recent and up-to-date copy of the International Code of Signals
(INTERCO) is on board and accessible at all times.
17. The international distress frequency, 2.182 MHz, and 156.8 MHz (Channel 16, VHF) shall be
monitored continuously from the vessel for the purpose of facilitating communication with the search and
rescue, fisheries management, surveillance and enforcement authorities of the Parties.
18. The operator shall comply with the 1989 FAO Standard Specifications for the Marking and
Identification of Fishing Vessels. In particular the international radio call sign of the vessel shall be
painted in white on a black background, or in black on a white background in the following manner:
(a) on the vessel's hull or superstructure, with each letter and number being at least one metre high and
having a stroke width of 16.7 centimetres, with the background extending to provide a border around the
mark of not less than 16.7 centimetres;
(b) on the vessel's deck, on the body of any helicopter and on the hull of any skiff, with each letter and
number being at least 30 centimetres high, and having a stroke width of 5 centimetres wide with the
background extending to provide a border around the mark of not less than 5 centimetres; and
(c) on any other equipment being carried by and intended to be separated from the vessel during normal
fishing operations, with each letter and number being at least 10 centimetres high and having a stroke
width of 1.7 centimetres, with the background extending to provide a border around the mark of not less
than 1.7 centimetres, and at all times while the vessel is within the Arrangement Area or a Closed Area,
all parts of these markings shall be clear, distinct and uncovered.
19. The regional access licence shall be carried on board the vessel at all times and produced at the
request of an authorized enforcement official of any of the Parties. Prior to receipt of the regional access
licence, a duly certified copy, facsimile or telex confirmation thereof or the correct citation of the regional
access licence number shall satisfy this requirement.
PART 7
OBSERVERS
20. The operator and each member of the crew of the vessel shall allow and assist any person duly
identified as an observer to:
(a) board the vessel for scientific, compliance, monitoring and other functions;

(b) have full access to and the use of facilities and equipment on board the vessel which the observer may
determine is necessary to carry out his or her duties, including full access to the bridge, fish on board and
areas which may be used to hold, process, weigh and store fish;
(c) collect samples;
(d) have full access to the vessel's records, including its logs and documentation for the purpose of
inspection and copying;
(e) have reasonable access to navigation equipment, charts, and radios;
(f) gather any other information relating to fisheries in the Arrangement Area without interfering unduly
with the lawful operation of the vessel;
(g) disembark at the point and time notified by the Administrator; and
(h) carry out all duties safely, and no operator or crew member of the vessel shall assault, obstruct, resist,
delay, refuse boarding to, intimidate or interfere with an observer in the performance of his or her duties.
21. The operator shall provide the observer, while on board the vessel, at no expense to the Parties or the
Administrator, with full insurance cover and with food, accommodation and medical facilities equivalent
to those provided to officers of the vessel.
22. The operator of the vessel from which any fish taken in the Arrangement Area is offloaded shall
allow, or arrange for, and assist any person authorized for this purpose by the Parties to have full access to
any place where such fish is off-loaded, to collect samples and to gather any other information relating to
fisheries in the Arrangement Area.
PART 8 MISCELLANEOUS REQUIREMENTS
23. At all times while the vessel is in a Closed Area, the fishing gear of the vessel shall be stowed in such
a manner as not to be readily available for fishing. In particular, the boom shall be lowered as far as
possible so that the vessel cannot be used for fishing but so that the skiff is accessible for use in
emergency situations; the helicopter, if any, shall be tied down; and launches shall be secured.
24. The vessel shall be operated in such a way that the activities of traditional and locally-based artisanal
fishermen and fishing vessels are not disrupted or in any other way adversely affected.
25. Any information required to be recorded, or to be notified, communicated or reported pursuant to a
requirement of this Arrangement shall be true, complete and correct. Any change in circumstances which
has the effect of rendering any such information false, incomplete or misleading shall be notified to the
Administrator immediately.
26. It is understood that a region-wide vessel tracking system applicable to all vessels licensed to fish in
the Arrangement Area may be established. Fishing vessels of the Parties with a licence to fish under this
Arrangement shall participate in such a system and shall install and operate a transponder of a type and in
such a manner as may be agreed by the Parties. It is understood that data derived through the system shall
be treated as confidential business information and that the terms and conditions for access to that
information shall be a matter of discussions between the Parties.
27. At any time when the vessel is within the waters of a Party the operator shall, upon request by the
relevant authorities of that Party, take reasonable steps to assist those authorities in search and rescue
operations at sea.
SCHEDULE 1
APPLICABLE NATIONAL LAWS
Federated States of Micronesia
Titles 18, 19 and 24 of the Code of the Federated States of Micronesia and regulations promulgated
thereunder.
Kiribati
Fisheries Ordinance, 1979
Fisheries (Amendment) Act, 1984
Marine Zones (Declaration) Act, 1983
Fisheries (Amendment) Act, 1992
Marshall Islands
Title 33, Marine Resources Act, as amended by P.L. 1989-56, P.L. 1991-43 and P.L. 1992-25 of the
Marshall Islands Revised Code
Nauru
Interpretation Act, 1971
Interpretation Act (Amendment) Act No.1, 1975

Interpretation Act (Amendment) Act No.2, 1975
Marine Resources Act, 1978
Palau
Palau National Code, Title 27
Papua New Guinea
Fisheries Act, 1994
Fisheries Regulations, 1994
Fisheries (Torres Strait Protected Zone) Act, 1984
National Seas Act (Cap 361)
Whaling Act (Cap 225)
Solomon Islands
Delimitation of Marine Waters Act, 1978
Fisheries Act, 1972
Fisheries Limits Act, 1977
Fisheries Regulations, 1972
Fisheries (Foreign Fishing Vessels) Regulations, 1981
Tuvalu
Fisheries Act (Cap 45)
Fisheries (Foreign Fishing Vessel) Regulations, 1982
Marine Zones (Declaration) Act, 1983
SCHEDULE 2
CLOSED AREAS
Federated States of Micronesia
Twelve nautical mile territorial sea and within one nautical mile of the edge of all named banks and reefs
as depicted on the following charts:
DMAHTC No.81019 (2nd. edn., Mar. 1945; revised 7/17/72, corrected through NM 3/78 of June 21,
1978) DMAHTC No.81023 (3rd. edn., Aug. 7, 1976) DMAHTC No.81002 (4th. edn., Jan. 26, 1980;
corrected through NM 4/80). Within a two nautical mile radius of any fish aggregating device of the
government, a citizen or any other body established under the laws of the Federated States of Micronesia.
Kiribati Gilbert Group: within archipelagic waters as established in accordance with the Marine Zones
Declaration Act 1983, within 3 nautical miles of any anchored fish aggregating device for which
notification of its location shall be given by geographical coordinates.
Phoenix Group: within 12 nautical miles drawn from the baselines from which the territorial sea is
measured; within 2 nautical miles of any anchored fish aggregating device for which notification of its
location shall be given by geographical coordinates.
Line Group: within 12 nautical miles drawn from the baselines from which the territorial sea is measured;
within 2 nautical miles of any anchored fish aggregating device for which notification of its location shall
be given by geographical coordinates.
Marshall Islands 12 nautical mile territorial sea and area within two nautical miles of any anchored fish
aggregating device for which notification of its location shall be given by geographical coordinates.
Nauru The territorial waters as defined by Nauru Interpretation Act, 1971, Section 2.
Palau Within 12 nautical miles of all island baselines in the Palau Islands; the area (a) commencing at the north-easternmost intersection of the outer limit of the 12 nautical mile
territorial sea of Palau by the arc of a circle having a radius of 50 nautical miles and its centre at
Latitude 07°16'34" North, Longitude 134°28'25" East, being at about the centre of the reef
entrance to Malakal Pass;
(b) running thence generally south-easterly, southerly, south-westerly, westerly, northwesterly,
northerly and north-easterly along that arc to its intersection by the outer limit of the 12 nautical
mile territorial sea; and
(c) thence generally northerly, north-easterly, easterly, south-easterly and southerly along that
outer limit to the point of commencement.
Papua New Guinea In addition to its territorial sea and internal waters, within the area bounded by the
following parallels and meridians: from latitude 0°30' South to latitude 3°30' South, and from longitude
149° East to longitude 153° East.

Solomon Islands Internal waters, territorial sea, archipelagic waters and within 5 nautical miles of any
anchored fish aggregating device for which notification of its location shall be given by geographical
coordinates.
Tuvalu Territorial sea and waters within two nautical miles of all named banks, i.e. Macau, Kosciusko,
Rose, Bayonnaise and Hera, in the Tuvalu EEZ, as depicted on the chart entitled “Tuvalu Fishery Limits”
prepared by the United Kingdom Hydrographic Department, Taunton, January 11, 1981.
SCHEDULE 3
LIMITED AREAS
SCHEDULE 4
DESIGNATED PORTS FOR TRANSHIPMENT
Federated States of Micronesia
Pohnpei
Chuuk (Weno)
Yap (Tomil Harbour)
Kosrae (Okat Harbour)
Kiribati
Tarawa
Kiritimati
Marshall Islands
Majuro
Papua New Guinea
Lae
Kavieng
Lorengau (Manus Island)
Madang (Sek Harbour)
Misima
Port Moresby
Rabaul
Wewak
Solomon Islands
Honiara
Noro
Tulagi
SCHEDULE 5
REPORTING DETAILS
PART 1
FORMAT FOR REPORTS TO ADMINISTRATOR AND NATIONAL
AUTHORITIES
Zone Entry and Exit Reports
a) report type (ZENT for entry and ZDEP for Exit)
b) RA licence number
c) date and time (GMT)
d) international call sign
e) position (to one minute of arc)
f) total catch on board by weight by species
g) intended action
as: ZENT (or ZDEP) / RA LIC# / ddmmyy / hhmm / CALL SIGN / LAT / LON / SJ nnn YF nnn OTH
nnn / INTENDED ACTION
Weekly Reports
a) report type (WEEK)
b) RA licence number
c) date and time (GMT)
d) international call sign

e) noon position (to one minute of arc)
f) catch taken in zone by weight by species
g) number of fishing days
h) intended action
as: WEEK / RA LIC# / ddmmyy / hhmm / CALL SIGN / LAT / LON / SJ nnn YF nnn OTH nnn / FISH
DAYS / INTENDED ACTION
Port Entry Reports
a) report type (PENT)
b) RA licence number
c) date and time (GMT)
d) international call sign
e) position (to one minute of arc)
f) total catch on board by weight by species
g) intended action
h) port name
i) estimated date and time of entry into port (GMT) as: IPENT / RA LIC# / ddmmyy / hhmm / CALL
SIGN / LAT / LON / SJ nnn YF nnn OTH nnn / INTENDED ACTION / PORT NAME / ddmmyy /
hhmm
Port Departure Reports
a) report type (PDEP)
b) RA licence number
c) date and time (GMT)
d) international call sign
e) position (to one minute of arc)
f) total catch on board by weight by species
g) intended action
h) port name
i) estimated time of departure from port (GMT)
j) catch unloaded by weight by species
as: PDEP / RA LIC# / ddmmyy / hhmm / CALL SIGN / LAT / LON / SJ nnn YF nnn OTH nnn
/INTENDED ACTION / PORT NAME / ddmmyy / hhmm / SJ nnn YF nnn OTH nnn
Closed Area Entry and Exit Reports
a) report type (CENT for entry and CDEP for Exit)
b) RA licence number
c) date and time (GMT)
d) international call sign
e) position (to one minute of arc)
f) total catch on board by weight by species
g) intended action
as: CENT (or CDEP) / RA LIC# / ddmmyy / hhmm / CALL SIGN / LAT / LON / SJ nnn YF nnn OTH
nnn / INTENDED ACTION
PART 2
ADDITIONAL NATIONAL REPORTING REQUIREMENTS
Kiribati
Refuelling Notice
At least 24 hours before refuelling from a licensed tanker:
a) report type (FUEL)
b) registration or Licence number
c) call sign or signal letters
d) date of reporting (GMT)
e) position of reporting (to one minute of arc)
f) amount of fuel on board (kilolitres)
g) estimated date of bunkering
h) estimated position of bunkering
i) name of tanker eg: FUEL / 89TKSPS001TN / JJAP2 / 06.02.90 / 0130S;17010E / 08.02.90 /
0131S;17030E /CHEMSION
Bunkering Activity Report

Immediately after refuelling from a licensed tanker.
a) report type (BUNK)
b) registration or licence number
c) call sign or signal letters
d) starting date and time of bunkering (GMT)
e) starting position of bunkering
f) amount of fuel received in kilolitres
g) ending position of bunkering
h) name of tanker
eg: BUNK / 89TKS-S001TN / JJAP2 / 08.02.90:1200Z / 0131S;17030E / 160 / 08.02.90:1800Z /
0131S;17035E / CRANE PHOENIX
ANNEX VI
DISTRIBUTION OF PAYMENTS
1. In this Annex:
(a) “the distribution period” shall be 1 January to 31 December;
(b) “licence fees” means the total licence fees attributable to each distribution period, calculated in
accordance with this paragraph, including accrued interest thereon and any licence fees carried forward
from the previous distribution period, after the deduction of administrative costs in accordance with
paragraph 4. Where a regional access licence expires after the end of the distribution period during which
it was issued, the fees received in respect of that regional access licence shall be pro-rated by time
between that distribution period and the next;
(c) “regional catch” for a Party means the aggregate of the catch reported in each distribution period as
having been taken in the exclusive economic or fisheries zone of that Party under regional access licences
pursuant to this Arrangement. Provided that any catch taken in the waters of a Party by fishing vessels of
that Party under regional access licences shall not be taken into account when calculating the regional
catch for that Party;
(d) “regional price per tonne” means the aggregate licence fees divided by the aggregate of the regional
catch for all Parties.
2. The Administrator shall, as soon as practicable after all catch information for each annual distribution
period is available, distribute all licence fees to the Parties in accordance with paragraph 5. Such
payments shall be made not later than four months after the end of the distribution period unless the
Parties agree otherwise. The Administrator shall provide details of each distribution of licence fees to the
Annual Meeting of the Parties convened in accordance with Article 6.
3. The Administrator shall deduct from the total licence fees received such amount in administrative costs
as may be approved by the Parties in accordance with Article 6.
4. The Administrator shall apply the observer levy for the purpose of implementing the observer
programme in accordance with the administrative procedures agreed by the Parties from time to time.
5. The distribution to each Party shall be the sum of the regional catch for that Party multiplied by the
regional price per tonne.

APPENDIX 8: PALAU ARRANGEMENT MANAGEMENT SCHEME (VDS)

PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE
WESTERN PACIFIC FISHERY AS AMENDEDMANAGEMENT
SCHEME (PURSE SEINE VESSEL DAY SCHEME)
(as amended by the Parties to the Palau Arrangement,!
Enhancing the management of purse seine fishing vessel effort in the waters of the Parties by:
i) promoting optimal utilization and conservation of tuna resources;
ii) maximizing economic returns, employment generation and export earnings from sustainable harvesting
of tuna resources;
iii) supporting the development of domestic locally based purse seine fishing industries;
iv) promoting effective and efficient administration, management and compliance; and
v) encouraging collaboration between all parties.

Article 1: Definitions
1.1 In this Management Scheme:
(i) ALC means Automatic Location Communicator or MTU (Mobile Transceiver Unit).
(ii) Adjusted PAE, in relation to a Party, means that Party's PAE as adjusted pursuant to Article 7 or 10.
(iii) Fishing activities includes the following:
(a) searching for, catching, taking or harvesting fish;
(b) attempting to search for, catch, take or harvest fish;
(c) engaging in any other activity which can reasonably be expected to result in the locating,
catching, taking or harvesting of fish for any purpose;
(d) placing, searching for or recovering fish aggregating devices or associated electronic
equipment such as radio beacons, or any other equipment used in the control, support or
assistance of fishing operations of any description;
(e) any operations at sea directly in support of, or in preparation for, any activity described in
paragraphs (a) to (d), except operations complying with a non fishing day in Schedule 2 (Rev2);
(f) use of any vessel in connection with any activity described in paragraphs (a) to (e), except for
emergencies involving the health and safety of the crew or the safety of a vessel
(iv) Fishing day means any calendar day, or part of a calendar day, during which a purse seine vessel is in
the EEZ of a Party outside of a port, but does not include a calendar day, or part of a calendar day,
referred to in Article 6(ii).
(v) FSM Arrangement means the Federated States of Micronesia Arrangement for Regional Fisheries
Access adopted in 1995;
(vi) home Party is as defined in the FSM Arrangement to mean in respect of a fishing vessel, the Party
which has issued a licence, permit or authorization to the vessel, authorising the vessel to fish in the EEZ
of that Party and through which the application for entry on the Register of Eligible Fishing Vessels is
made;

(vii) Length overall, in relation to a vessel, means the distance in metres (with an accuracy of two decimal
places) in a straight line between the foremost point of the bow and the aftermost point of the stern,
provided that the bow shall be taken to include the watertight hull structure, forecastle, stem and forward
bulwark, and the stern shall be taken to include the watertight hull structure, transom, poop, skiff ramp
and bulwark.
(viii) Management Year means a period of one calendar year (1 January to 31 December).
(ix) Palau Arrangement means the Palau Arrangement for the Management of the Western Pacific Purse
Seine Fishery adopted in 1995 as amended.
(x) Party Allowable Effort (PAE), in relation to a Party, means the total number of fishing days for a
Management Year allocated to that Party calculated pursuant to the formula at Article 12, and presented
to the Parties each year in accordance with the table at Schedule 1.
(xi) Total Allowable Effort (TAE) means the maximum number of fishing days by all licensed purse seine
vessels in the EEZs of the Parties to the Palau Arrangement in any Management Year;
(xii) US Treaty means the Treaty on Fisheries between the Governments of Certain Pacific Island States
and the Government of the United States of America adopted in 1987 as amended.
(xiii) VDS Register means the register established and maintained pursuant to Article 8.
(xiv) VDS Register Registration Period means the registration period from 1 January to 31 December.
(xv) Vessel Day Scheme Management Area means the EEZs of the Pacific Ocean bounded as follows:
(a) In the north by the 20° parallel of north latitude;
(b) In the south by the 20° parallel of south latitude; and
(c) In the east by a line due north along the 130° meridian of west longitude to its intersection
with the 4° parallel of south latitude; thence due west along the 4° parallel of south latitude to its
intersection with the 150° meridian of west longitude; thence due north along the 150° meridian
of west longitude.
Article 2: Objectives and description
2.1 This Management Scheme is made pursuant to the Palau Arrangement. The objective of this
Management Scheme is to enhance the management of purse seine fishing vessel effort in the waters of
the Parties by encouraging collaboration between all Parties, and:
i) promoting optimal utilization and conservation of tuna resources;
ii) maximizing economic returns, employment generation and export earnings from sustainable
harvesting of tuna resources;
iii) supporting the development of domestic locally based purse seine fishing industries;
iv) promoting effective and efficient administration, management and compliance.
2.2 Through this Management Scheme, the Parties shall seek to limit the level of fishing by purse seine
vessels in their EEZs to the levels of total allowable effort agreed by the Parties to the Palau
Arrangement.
Establishment of a VDS Committee
2.3 Oversight of the Management Scheme will be the responsibility of a Vessel Days Scheme Committee
(VDSC) comprising a nominee of each of the Parties to the Palau Arrangement. The VDSC will be a subcommittee of the Palau Arrangement Parties and be subject to their absolute control. The VDSC will meet
as required and be subject to the following general procedures:
i) The VDSC will appoint a Chair and vice Chair for a period of no more than 3 years. At the
end of the Chair's term the vice Chair will assume the Chair's role. Initial and ongoing
appointments will be made in a manner that provides for the terms of the Chair and vice Chair to

be staggered to provide continuity of experience.
ii) The VDSC may consider, discuss and make recommendation to any meeting of the Parties to
the Palau Arrangement on any matter related to the administration of the VDS, and make
decisions on matters delegated to them by the Parties to the Palau Arrangement.
Meeting procedures
iii) The committee can adopt meeting procedures as it sees fit from time to time bearing in mind
that in establishing the VDSC it is the intention of the Parties to the Palau Arrangement that it
operate in a manner that is as informal as is practical in order to conduct its business efficiently.
In the event of any dispute over meeting procedures and in the absence of any otherwise agreed
meeting procedures the meeting procedures that apply to the meetings of the Parties to the Nauru
Agreement will apply. The Administrator will maintain a record of meeting procedures as agreed
to from time to time.
Observers
iv) Observer status will only be granted to government officials representing members of the
Forum Fisheries Agency. Any member wishing to attend as an observer will provide advice to
the Chair of their intention to attend any meeting. As meetings of the VDSC will be informal and
may be called at short notice, there may be no general notice of intended meetings to observers.
Guests
v) Any other person may be invited by the VDSC to attend certain sessions of the VDSC as a
guest, on an agenda item by agenda item basis.
Confidentiality
vi) Other than for the purposes of official reporting within government observers and guests
shall be bound to keep any matter discussed by the VDSC confidential other than where agreed
on a case by case basis by the Chair.
Meeting agenda and record
vii) An agenda shall be prepared for each meeting. A record of each meeting shall be kept by the
Administrator and cleared by the VDSC before it concludes any meeting. The record shall be
brief and only record the broad points of discussion by the VDSC, along with any viewpoint
expressly requested by any VDSC member to be formally recorded and the precise outcome of
any discussions whether they be in the form of a recommendation to a meeting of the Parties to
the Palau Arrangement, or a decision.
Annual meeting of Parties to the Palau Arrangement
2.4 The annual meeting of the Parties to the Palau Arrangement will consider matters relating to the
administration of this Management Scheme. In particular, but without limiting the matters the meeting
can consider, it will be a function of the annual meeting to:
i) Consider any matter referred to it for decision by the VDSC.
ii) Receive a briefing from the Administrator on catch and effort levels and any observed or
potential increase in average effective fishing effort for each fishing day since the introduction of
the Management Scheme (effort creep):
a. In respect of any observed effort creep the Parties shall take the necessary
management action to ensure such effort creep is not detrimental to the fishery.
b. Options for management action by the Parties shall include controls on vessel length,
vessel capacity, well size, the use of fish aggregating devices or any other necessary
measure.

iii) Receive a briefing from the Administrator on any transfer of fishing days between Parties. In
respect of any deliberation on this matter the Parties will take into account the need to ensure
that such transfers are not detrimental to the fishery, this Management Scheme, or its objectives.
iv) Set the TAE in accordance with the provisions of this Management Scheme.
v) Consider the need to establish procedures to consult with distant water fishing nations, fishing
parties, fishing organizations, and other relevant organizations and provide direction to the
Administrator in that respect.
vi) Determine controls on high seas fishing to be applied to fishing parties operating under this
Management Scheme or other arrangements, treaties or agreements.
Article 3: Non-application to certain purse seine vessels
3.1. This Management Scheme shall not apply to or affect the fishing activities by a purse seine vessel
while it is operating under a valid licence issued under the US Treaty. This Article does not apply to the
deliberations of the Parties to the Palau Arrangement when calculating the TAE when it will be necessary
to consider the UST fleet and make adjustments to the TAE in accordance with the TAE setting process.
3.2. Article 3.1 does not apply where agreed to by the Parties to the US Treaty.
Article 4: Application to certain purse seine vessels
4.1 This Management Scheme shall apply to purse seine vessels operating under a valid licence issued
under the FSM Arrangement while such vessels are in the national EEZ of the home Party.
4.2 For FSM Arrangement vessels operating outside home Party EEZs, the following conditions apply:
(i) a separate allocation of fishing days for each Management Year shall be set by the Parties
prior to the commencement of each Management Year;
(ii) once the total number of fishing days allocated to such purse seine vessels operating under a
valid licence is reached, such vessels must cease fishing; and
(iii) If the Parties do not set an allocation of fishing days for such purse seine vessels operating
under a valid licence, the allocation of fishing days set for the previous Management Year will
apply.
Article 5: Obligation to limit fishing days
Each Party shall take all necessary measures to ensure that the number of fishing days by purse seine
vessels in its EEZ does not exceed that Party's PAE or Adjusted PAE in any Management Year other than
in accordance with Article 3.
Article 6: Calculation of fishing days
6.1 The following provisions shall govern the calculation of a Party's use of its PAE or Adjusted PAE
during a Management Year, and shall be applied by the Administrator:
(i) If a purse seine vessel reports during any fishing day from positions in the waters of any of the Parties,
that fishing day shall be allocated to the Parties according to the actual times spent in their waters.
(ii) Where a purse seine vessel reports being in the fisheries zone of a Party for the whole period (00:0024:00) of a calendar day:
a) that (whole) calendar day shall be counted as a fishing day if any fishing activity is undertaken
during that calendar day;
b) that (whole) calendar day shall not be counted as a fishing day and shall not be deducted from
the fishing days attributed to a Party if the vessel complies with the requirements of a nonfishing day in Schedule 2.

(iii) Where a purse seine vessel reports being in the fisheries zone of a Party for less than the whole
period (00:00-24:00) of a calendar day:
a) that part of a calendar day shall be counted as a part fishing day if any fishing activity has
been undertaken in the zone during that period;
b) that part of a calendar day shall not be counted as a fishing day and shall not be deducted from
the fishing days attributed to a Party if the vessel complies with the requirements of a nonfishing day in Schedule 2.
(iv) Every fishing day by a purse seine vessel with a length overall of less than 50 metres shall equate to a
deduction of one half of a fishing day;
(v) Every fishing day by a purse seine vessel with a length overall of between 50 metres and 80 metres
shall equate to a deduction of one fishing day;
(vi) Every fishing day by a purse seine vessel with a length overall in excess of 80 metres shall equate to a
deduction of one and one half fishing days.
(vii) There shall be no deduction of fishing days in respect of any period spent by a purse seine vessel
within a port of a Party;
(viii) There shall be no deduction of fishing days in respect of any period spent by a purse seine vessel
within the archipelagic waters of a Party.
(ix) There shall be no deduction from the days attributed to a Party of any fishing day or part of a fishing
day for any time spent by an unlicensed purse seine vessel in the fisheries zone of a Party.
Article 7: PAE Adjustments: transfers between Parties and Pooling
7.1 Any two Parties may agree to a transfer between themselves of all or part of their PAE for a
Management Year, provided that
(i) A Party may not agree to transfer to other Parties more than 100% of its PAE;
(ii) A Party may not agree to transfer any part of its PAE which that Party has already used at the
time the request is made.
7.2 A Party that proposes to transfer PAE pursuant to an agreement under Article 7.1 must provide a
transfer notification to the Administrator, using the form set out in Schedule 3 (a) and according to any
transfer administration procedures that have been agreed by the Parties on the recommendation of the
Administrator, no later than 31 January of the Management Year following the Management Year that the
proposed transfer relates to. The transfer will be approved by the Administrator provided it meets the
requirements of the Vessel Day Scheme.
7.3 If the Administrator is satisfied that the Parties have complied with the requirements of Articles 7.1
and 7.2, the Administrator shall adjust the PAE of the relevant Parties in accordance with the transfer
notification.
7.4 The Parties may agree on arrangements for pooling days that include the transfer of all or part of their
PAEs for pooling. Where such arrangements have been agreed to, the Parties shall adopt appropriate
procedures for transfer and adjustments of PAEs to give effect to such arrangement.
Article 8: Register of Purse Seine Vessels
8.1 The Administrator shall establish and maintain a Register of Purse Seine Vessels (VDS Register)
under this Management Scheme.
8.2 A purse seine vessel must be registered on the VDS Register in order to undertake fishing activities
pursuant to this Management Scheme. Each Party shall ensure that every licence of a purse seine vessel
includes a condition that no fishing activity may be undertaken pursuant to the licence during any period
when the vessel is not registered on the VDS Register.

8.3 A purse seine vessel may only be registered on the VDS Register if:
i. The vessel has completed and submitted its annual application for the FFA Vessel Register;
ii. The vessel is in good standing on the FFA Vessel Register;
iii. The VDS Register registration fee, as set out in Schedule 4, has been paid; and
iv. The Administrator is satisfied that the vessel will be able to comply with the requirements of
this Management Scheme.
8.4 The Administrator must register a purse seine vessel on the VDS Register if the requirements of
Article 8.3 have been satisfied in relation to that vessel. Upon a purse seine vessel becoming registered on
the VDS Register, the Administrator must notify the vessel owner and the relevant Party of that fact, and
of the commencement date of the registration.
8.5 Parties shall notify the Administrator of any licence issued to a vessel under the VDS Register,
including the duration of the license, days allocated to each vessel or fleet and restrictions imposed
thereunder.
8.6 Subject to Article 8.7, the registration of a purse seine vessel on the VDS Register shall remain in
effect until the end of the VDS Register registration period.
8.7 The Administrator must delete a vessel from the VDS Register if:
i. The vessel owner requests the Administrator to delete the vessel from the VDS Register; or,
ii. A Party requests that a vessel be deleted from the VDS Register; or
iii. The Administrator is satisfied that the vessel has failed to comply with the requirements of
this Management Scheme.
8.8 The Administrator shall not delete a purse seine vessel from the VDS Register pursuant to Article 8.7
unless the Administrator first consults with the Parties about the proposed deletion, and no Party objects
to the proposed deletion of the vessel from the VDS Register. If the Administrator deletes a vessel from
the VDS Register, the Administrator must notify the vessel owner and any relevant Party of the fact and
date of the deletion. A purse seine vessel that has had its registration on the VDS Register deleted must
satisfy the requirements of Article 8.3 in order to be registered again on the VDS Register.
8.9 The Administrator shall provide monthly notifications to all Parties of changes to the VDS Register,
including details of new vessel registrations and deletions of vessel registrations. The Administrator shall
also maintain the VDS Register on a secure internet website that is accessible only by the Parties and the
Administrator.
Article 9: Monitoring
9.1 A purse seine vessel must have an ALC reporting normally and automatically at all times during
which it is registered on the VDS Register and within the Vessel Day Scheme Management Area, and
must ensure that the ALC provides location transmissions at intervals of at least every hour.
9.2 If the Administrator does not receive either an ALC transmission from a purse seine vessel to which
Article 9.1 applies, or a transmission failure report from a purse seine vessel pursuant to Article 9.3, the
Administrator shall notify the vessel of the transmission failure no later than 12 hours after the ALC
transmission was due, and require the vessel to submit transmission failure reports to the Administrator
pursuant to Article 9.3.
9.3 If a purse seine vessel becomes unable to transmit by ALC for any reason, the operator of the vessel
shall, as soon as practicable, submit a transmission failure report, in the form set out in Schedule 5, to the
Administrator and to any Party in whose EEZ the vessel is undertaking fishing activities. The first
transmission failure report shall account for the period from the time of notification by the Administrator
to the time of submission of the report. Subsequent transmission failure reports shall be submitted at
intervals of 4 hours.

9.4 If at any time a purse seine vessel is unable to comply with the requirements of this Article, the master
of that vessel must immediately stow the vessel's fishing gear and take the vessel directly to the nearest
port, or such other port as the Administrator directs, and immediately report to the Administrator of its
actions under this Article.
Article 10: Compliance
10.1 Each Party shall take all necessary measures to ensure that every purse seine vessel that is licensed to
fish in its EEZ, and every purse seine vessel that is entitled to fly its flag, comply with the requirements of
this Management Scheme.
10.2 If a Party exceeds its PAE or Adjusted PAE at any time during a Management Year, the
Administrator shall, within 7 days, notify the Party. That Party shall report to the Administrator within 21
days on its measures to ensure adherence to its P AE or Adjusted PAE, including any arrangements for
transfer of PAE pursuant to Article 7.
10.3 If the level of purse seine fishing in the EEZ of a Party exceeds its PAE for a Management Year, that
Party's P AE for the following Management Year shall be adjusted by deducting:
(i) If the excess is less than 100 days - the amount of the excess;
(ii) If the excess is 100 days or more - 120% of the excess.
10.4 The Administrator shall promptly provide a report to all Parties with details of any PAE adjustment
pursuant to this Article, and a statement of that Party's Adjusted PAE for any Management Year affected
by the adjustment.
Article 11: Administrator
11.1 The Administrator of this Management Scheme shall be the Director of the Parties to the Nauru
Agreement Office.
11.2 The Administrator shall have the following functions:
(i) performing any function that this Management Scheme requires the Administrator to perform;
(ii) receiving information and documents from the Parties;
(iii) receiving Registration Application Fees pursuant to Article 9.3(iii);
(iv) convening meetings of the Parties pursuant to this Article;
(v) performing any function that the Parties direct the Administrator to perform; and
(vi) performing any function that is necessary for the effective administration of this
Management Scheme.
11.3 The Administrator shall perform their functions consistently with any direction given by the Parties.
The Administrator shall consult with the Parties as required and take all necessary steps to ensure that
reports and information required to be provided by Parties are provided on time.
11.4 The Administrator shall apply fees collected pursuant to this Management Scheme as directed by the
Parties. The Administrator shall prepare an annual budget for this Management Scheme, for consideration
and approval by the Parties at the annual Management Meeting under the Palau Arrangement.
11.5 The Administrator shall convene a special meeting of the Parties to consider the operation of this
Management Scheme if the Administrator receives a written request for such a meeting, and where that
request is supported by a minimum of three (3) additional Parties.
Article 12: Calculation of TAE and PAE
12.1 The TAE is the maximum number of fishing days undertaken by all licensed purse seine vessels in
all EEZs of the Parties to the Palau Arrangement in any Management Year.

Calculation of the TAE
12.2 The TAE will be set by the Parties at their annual meeting or at such other time agreed to by the
Parties having regard to:
i) The best available scientific, economic, management and other relevant advice and
information;
ii) The provisions of the Convention on the Conservation and Management of Highly Migratory
Fish Stocks in the Western and Central Pacific Ocean;
iii) The objectives of the Management Scheme; and
iv) Any submission on this issue from any party, individual or organisation.
Allocation of the TAE among the Parties
12.3 Prior to the allocation of the TAE amongst the Parties, the TAE shall be adjusted by making a
deduction from the TAE in accordance with Article 12.6 and Article 12.7.
12.4 The adjusted TAE shall be allocated amongst the Parties as their Party Allowable Effort (PAE).
12.5 The P AE for each Party shall be expressed as a percentage. The formula for calculating the PAE
shall be selected by each Party from either of the two options set out hereunder.
i) (a) 40 percent of the P AE is based on the distribution of the assessed relative biomass of
skipjack and yellowfin within the waters of the Parties, excluding archipelagic waters - for this
purpose the average shall be taken over a ten (10) year period using the most recent available
data; and (b) 60 percent on the average of the annual distribution of the number of vessel days
fished in the waters of the Parties, for this purpose the average shall be taken over a seven (7)
year period using the most recent available data; or
ii) 100 percent on the average of the annual distribution of the number of vessel days fished in
the EEZs of the Parties, for this purpose the average shall be taken over a seven (7) year period
using the most recent available data.
Allocation of TAE for the FSM Arrangement and US Treaty Fleets
12.6 Prior to the allocation of the TAE amongst the Parties, an amount of fishing days will be allocated
for purse seine vessels operating under a valid licence issued under the US Treaty. This allocation will be
calculated on the basis of the average number of days fished by these fleets over a seven (7) year period
using the most recent available data.
12.7 In accordance with Article 4.1, prior to the allocation of the TAE amongst the Parties, an amount of
fishing days will be allocated for purse seine vessels operating under a valid licence issued under the FSM
Arrangement., when fishing outside the EEZs of the home Party.
Updating of PAE
12.8 Each PAE shall be updated every year using the formula described in Article 12.6 using the most
recent data.
Article 13: Amendment to the Vessel Days Scheme
This vessel day scheme may be amended in any respect by the agreement of the Parties to the Palau
Arrangement.
Article 14: Fees for administration of the Vessel Day Scheme and charges for vessel days
14.1 The Parties to the Palau Arrangement may, at any meeting, agree upon or vary any fees to be
charged by vessels registered to operate under this Management Scheme and the scheme for
administration of any such fees.

14.2 The Parties to the Palau Arrangement may, at any meeting, agree upon a scheme for standardising
fees for the sale of vessel days.

Note: For purposes of calculation of a fishing day, a day shall be treated as a fishing day when a vessel
undertakes any fishing activity during that day or part of the 24 hour period of that day. For unlicensed
vessels, any day or part of a day in a zone shall be counted as a non-fishing day. For licensed vessels any
day or part of a day in a zone shall be counted as a non-fishing day when there has been no fishing
activity in the zone of the Party on that day for any of the reasons set out below:
Specify reason for not undertaking fishing activity during the period given above:
o Bad weather: Only qualifies as a non-fishing day if the vessel is unable to make a set or any
other fishing activity during the 24 hour period. In addition, the Captain needs to notify the
licensing country.
Specify reason for bad weather
o Strong winds (scale ................ )
o Rough seas
o Related to current
o Full catch & sailing for port: Only qualifies as a non-fishing day if notification is sent to the
licensing country. If the vessel doesn't have a full catch but is returning straight to port, the
Captain needs to inform the appropriate Party beforehand specifying:
• The vessel's position
• The port destination.
The vessel sailing for port shall ensure the following:
• All fishing gears are stowed
• The vessel proceeds directly from its position to its port destination; and
• The vessel maintains a straight course and steady speed.
If any fishing activity is undertaken on the vessel's return to port, or any of the above requirements are not
adhered to, then all the days on the return travel will be treated as fishing days.
o Breakdown: Only qualifies as a non-fishing day if the vessel is broken down with no fishing
activity during the 24 hour period, and the breakdown prevents the vessel from fishing.

o

Repairing net: Only qualifies as a non-fishing day if the vessel is only repairing net( s) with no
fishing activity during the 24 hour period
o Net cleaning (trial) set: Only qualifies as a non-fishing day if no fishing activity takes place
during the 24 hour period, the net is set in a straight line and without the purse wire attached,
subject to verification against the report of the observer.
o Emergency: Only qualifies as a non-fishing day if no fishing activity occurs within the 24 hour
period, subject to verification against the report of the observer, and the emergency involves:
• The health and safety of the crew;
• The safety of the vessel;
• Assisting in search and rescue operations at sea.
o Bunkering. Only qualifies as a non-fishing day if no fishing activity takes place during the 24
hour period, subject to verification against the report of the observer.
o Licensed Transit Only qualifies as a non-fishing day if pre-advised notification is sent to the
coastal State( s) that the vessel will be transiting through, specifying the following information:
• The transit destination,
• Entry point and exit point.
Transiting vessels shall ensure the following:
• All fishing gears are stowed
• The vessel proceeds directly from the entry point to the exit point; and
• The vessel maintains a straight course and steady speed.
If any fishing activity is undertaken during any period of the pre-advised transit, or any of the above
requirements are not adhered to, all the transit days will be counted as fishing days.

SCHEDULE 4

APPENDIX 9: PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE
WESTERN PACIFIC PURSE SEINE FISHERY (as Amended 2010)

PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE WESTERN PACIFIC
FISHERY AS AMENDED
(Amended 11th September 2010)
PALAU ARRANGEMENT FOR THE MANAGEMENT OF THE WESTERN PACIFIC FISHERY
THE PARTIES
TAKING into account the United Nations Convention on the Law of the Sea, 1982, in particular Articles
56(1)(a)and 61;
ACKNOWLEDGING that in accordance with the relevant principles of international law each of the
Parties has established an exclusive economic zone or fisheries zone (hereinafter called the "the exclusive
economic zones") which extends up to two hundred nautical miles from the baseline from which their
respective territorial seas are measured and within which they respectively and separately exercise
sovereign rights for the purposes of exploring, exploiting, conserving and managing all living marine
resources;
HAVING REGARD to the objectives of the South Pacific Forum Fisheries Agency Convention 1979 and
the Nauru Agreement Concerning Cooperation in the Management of Fisheries of Common Interest 1982
and in particular the promotion of regional cooperation and coordination of fisheries policies and the need
for implementation of these objectives through regional and sub-regional arrangements;
RECOGNISING the responsibilities of coastal states and fishing states to cooperate with each other in the
conservation and management of the living marine resources of the high seas and taking into account the
special interest of coastal states in highly migratory species while outside their exclusive economic zones;
RECOGNISING that in order to ensure sustained conservation of living marine resources both within and
beyond the exclusive economic zone, fisheries management regimes must effectively maintain the
ecological relationship between dependent and associated populations, prevent any decrease in the size of
harvested populations below those necessary to ensure their stable recruitment, and avoid adverse impacts
upon the marine environment and further recognising that in order to ensure conservation and promote
optimum utilisation of the living resources fishing must be carried out only on the basis of ecologically
sound practices, effectively monitored and enforced;
REAFFIRMING the obligation of fishing nations to provide full and verifiable data on their fishing
operations;
MINDFUL of the dependence of countries of the Pacific upon the rational development and utilization of
the living marine resources and the continued abundance of these resources;
ACCEPTING the right of all members of the Pacific Islands Forum Fisheries Agency to become Parties
to this Arrangement;
HAVE AGREED AS FOLLOWS:
ARTICLE 1: DEFINITIONS AND INTERPRETATIONS
1.1 In this Arrangement(a) "Director" means the Director of Parties to the Nauru Agreement Office;
(b) "domestic vessel" means any fishing vessel (i) wholly owned by the Government of a Party or by any public

corporation or body established by or under any law of a Party, all of the shares in which are
beneficially owned by the Government of the Party;
(ii) wholly owned and controlled by one or more natural persons who are citizens or permanent
residents of the Party in which the vessel is based under the relevant laws relating to nationality
and citizenship of that Party; or
(iii) wholly owned and controlled by any company, society or other association of persons
incorporated or established under the laws of the Party in which the vessel is based.
(c) "fishing vessel" means any boat, ship or other craft which is used for, equipped to be used for or of a
type normally used for fishing or related activities;
(d) "Fisheries Management Area" (hereinafter referred to as "the Area") means the exclusive economic
zones or fisheries zones of the Parties hereto including adjacent high seas areas in the Western Pacific
within which fishing vessels operate.
(e) "foreign fishing vessel" means any fishing vessel other than a domestic vessel or a locally- based
foreign fishing vessel.
(f) "locally-based foreign fishing vessel" means a foreign fishing vessel which is based in a Party, lands
all of its catch in that Party and/ or operates under a joint venture arrangement in the territory of that Party
which is approved by the Government of that Party or under arrangements whereby the operator of the
vessel is participating in shore based developments or is otherwise making a substantial contribution to
the development of the domestic tuna industry of the licensing Party.
(g) "Nauru Agreement" means the Nauru Agreement Concerning Cooperation in the Management of
Fisheries of Common Interest 1982 as amended;
(h) "Parties to Nauru Agreement Office" or "PNA Office" means the office established under Article V of
the Nauru Agreement as amended;
(i) "Party" means a State party to this Arrangement, and "Parties" means all such States from time to time;
g) "Party to the Nauru Agreement" or "PNA" means a Party to the Nauru Agreement Concerning
Cooperation in the Management of Fisheries of Common Interest, 1982 as amended;
(k) "member of the Forum Fisheries Agency" means a Party to the South Pacific Forum Fisheries Agency
Convention, 1979;
(l) "Vessel Register" means the Vessel Register maintained by the South Pacific Islands Forum Fisheries
Agency.
ARTICLE 2: SCOPE OF THE ARRANGEMENT
2.1 The understandings found in this document will apply to all species of tuna and tuna-like species
(including billfish and other incidental by-catch (hereinafter referred to as "tuna")), taken by fishing
vessels, wherever they may occur in the Area.
ARTICLE 3: MANAGEMENT MEETINGS
3.1 The Parties to this Arrangement will have a management meeting at least once a year for the purpose
of reviewing the current status of tuna stocks and to establish necessary measures for their management
and conservation. The Parties may hold other management meetings as may be necessary.
3.2 The functions of the Management Meeting are (a) to consider all available information including scientific data relating to catch and operations
of fishing vessels within the Area and economic and socioeconomic information relating to the
impact of the fishery on Parties;
(b) to consider management measures, which may include, but are not limited to -

(i) the regulation of fishing effort by fishing vessels which have good standing on the
Vessel Register;
(ii) the implementation and operation of Management Schemes, and the review and
amendment of those Management Schemes as appropriate;
(iii) the establishment of closed areas and closed seasons; and
(iv) any other management measure deemed necessary from time to time.
(c) the establishment and implementation of a system of observation and inspection consistent
with regionally agreed initiatives;
(d) the more effective implementation of the First, Second, Third and other Implementing
Arrangements entered into pursuant to the Nauru Agreement Concerning Cooperation in the
Management of Fisheries of Common Interest, 1982;
(e) the development of surveillance and enforcement procedures consistent with regionally
agreed initiatives;
(f) the referral of matters for consideration by Special Working Groups as may be considered
necessary from time to time;
(g) the adoption of a budget for the management of tuna resources; and
(h) the determination of the level of contributions by Parties.
3.3 The Management Meeting shall, when performing its functions under Article 3.2(b), take into account
the strong dependence of Pacific coastal states on fisheries resources and the special importance to them
of the conservation and optimum utilization of highly migratory species of tuna in the region.
3.4 All secretariat services and arrangements for meetings will be performed by the PNA Office.
3.5 Each Party will ensure that its nationals and fishing vessels comply with any management measures
adopted by the Management Meeting.
ARTICLE 4: DECISIONS OF THE MANAGEMENT MEETING
The decisions of the Management Meeting will be arrived at by consensus and will be binding on the
Parties.
ARTICLES 5: SPECIAL WORKING GROUPS
5.1 The Management Meeting may designate Special Working Groups to examine issues arising out of
the implementation of this Arrangement.
5.2 Each Party will have the right to appoint a representative to any Special Working Group.
5.3 Where expertise is not available within the Area, the Management Meeting may invite external
expertise to participate in the meetings of the Groups. The costs of external experts' participation may be
met by Parties to this Arrangement.
5.4 The recommendations of any Special Working Groups will be submitted in writing to the
Management Meeting. The recommendations shall not be binding on Parties or the Management Meeting.
ARTICLE 6: INFORMAL CONSULTATIONS WITH OTHER STATES AND INTERNATIONAL
ORGANISATIONS
6.1 The Parties recognise the need to cooperate with other states or international organisations having an
interest in the tuna resources within the Area.
6.2 The Parties agree that such cooperation will take place through informal consultations between the
Parties and other states or international organisations.

ARTICLE 7: SECRETARIAT
7.1 The Director will assist the Parties in the implementation and coordination of the provisions of this
Arrangement.
7.2 The Director will coordinate the licensing, management mechanism and other mechanism under this
Arrangement. This will include (a) evaluating the level of compliance by, inter alia, assessing returned catch reports on the
SPC/FFA Regional Tuna Fisheries Database; and
(b) evaluating reports received from Parties relating to compliance by fishing vessels with
Parties national laws and reporting requirements.
7.3 The Parties agree to comply with the rules and procedures relating to the operation of the Vessel
Register as agreed upon from time to time by the Forum Fisheries Committee.
7.4 In addition, the Parties will notify the Director of the name, call sign, local licence or registration
number and regional register number, if any, of all fishing vessels licensed to fish in their exclusive
economic zones, regardless of whether such vessels are considered for the purposes of national legislation
as foreign, domestic, domestic-based, locally-based foreign fishing vessels or otherwise, at two monthly
intervals. Deadlines shall be set at the first day of each month.
7.5 The Director will notify the Parties of the name, call sign and registration number of all fishing
vessels licensed to fish in the exclusive economic zones of all the Parties each month.
ARTICLE 8: CONSULTATIONS AND DISPUTE SETTLEMENT
8.1 At the request of any Party, consultations will be held with any other Party within sixty (60) days of
the date of receipt of the request. All other Parties will be notified of such requests for consultations and
any Party will be permitted to participate in such consultations.
8.2 Any dispute arising out of the interpretation or implementation of this Arrangement between two or
more Parties will be settled through peaceful negotiations.
ARTICLE 9: ENTRY INTO FORCE
9.1 This Arrangement will be open for signature by the Parties to the Nauru Agreement and is subject to
ratification.
9.2 This Arrangement will enter into force 14 days following receipt by the depositary of instruments of
ratification by five signatories including the Federated States of Micronesia, Republic of Kiribati and the
Independent State of Papua New Guinea. Thereafter it shall enter into force for any signing or acceding
State 30 days after receipt by the depositary of the instrument of ratification or accession.
9.3 The depositary for this Arrangement shall be the South Pacific Forum Fisheries Agency.
9.4 Following entry into force this Arrangement shall be open for accession by other members of the
Pacific Islands Forum Fisheries Agency not Parties to the Nauru Agreement.
9.5 Reservations to this Arrangement shall not be permitted.
9.6 Any Party may withdraw from this Arrangement by giving written notice to the depositary.
Withdrawal shall take effect one year after receipt of such notice.
9.7 Any amendments to this Arrangement proposed by a Party shall be adopted by consensus.
9.8 An amendment shall be incorporated in this Arrangement and shall have effect immediately after the
Annual Meeting that approves the amendment or in the case where one or more Parties are not present at
the Annual Meeting or at a Special Meeting of the Parties, thirty days following the date upon which the
Party or Parties have notified the depositary of their acceptance of the proposed amendment.

IN WITNESS WHEREOF the undersigned, duly authorized by their respective Governments, have
signed this Arrangement.
Done at Suva this 2nd day of October 1992

APPENDIX 10: THIRD IMPLEMENTING ARRANGEMENT
A THIRD ARRANGEMENT IMPLEMENTING THE NAURU AGREEMENT SETTING FORTH
ADDITIONAL TERMS AND CONDITIONS OF ACCESS TO THE FISHERIES ZONES OF
THE PARTIES
(As amended 11th September 2010)
Pursuant to Articles I, II, III, and IX of the Nauru Agreement Concerning Cooperation in the Management
of Fisheries of Common Interest, hereafter referred to as the "Nauru Agreement", wherein the Parties
thereto agreed to conclude arrangements to facilitate the implementation of the Nauru Agreement, the
Federated States of Micronesia, the Republic of Kiribati, the Republic of the Marshall Islands, the
Republic of Nauru, the Republic of Palau, Papua New Guinea, Solomon Islands and Tuvalu,
HAVE AGREED AS FOLLOWS:
ARTICLE I
Licensing Terms and Conditions
In addition to those terms and conditions provided in Article II of An Arrangement Implementing the
Nauru Agreement Setting Forth Minimum Terms and Conditions of Access to the Fisheries Zones of the
Parties, and Article I of A Second Arrangement Implementing The Nauru Agreement Setting Forth
Additional Terms and Conditions of Access to the Fisheries Zones of the Parties, the Parties shall
establish the following minimum terms and conditions in all of their subsequent foreign fishing
agreements and their licensing requirements for vessels fishing the common stocks of fish within the
Fisheries Zones and shall not issue licences unless the minimum terms and conditions are accepted and
observed:
1. Catch Retention
All bigeye, skipjack and yellowfin tuna taken by a purse seine vessel shall be retained on board and then
landed or transhipped, except for:
(a) fish clearly and demonstrably unfit for human consumption; and
(b) the final set of a trip when there may be insufficient well space to accommodate all fish caught in that
set.
The Parties shall adopt appropriate procedures for the implementation of this measure, including
reporting.
2. FAD Closure
There shall be no deployment or servicing of Fish Aggregating Devices and associated electronic
equipment, or fishing by purse seine vessels on floating objects, between 0001 hours GMT on 1 July and
2359 hours GMT on 30 September each year, except that:
(a) a Party may exclude all or part of its Fisheries Zone from the closure if it determines that it has
suffered a disproportionate burden from application of the closure and advises the depositary accordingly;
and
(b) a Party may apply appropriate arrangements set out in a Management Plan to meet the requirements of
domestic vessels that are highly dependent on fishing on floating objects within the Fisheries Zone.
2A. Prohibition of Sets Associated with Whale Sharks
No purse seine vessel shall engage in fishing or related activity in order to catch tuna associated with
whale sharks (Rhincodon typus).

3. Closure of High Seas Areas
A vessel shall not fish in the areas listed below during the period of validity of a licence issued by a Party:
(a) the area of high seas bounded by the national waters of the Federated States of Micronesia,
Indonesia, Palau and Papua New Guinea;
(b) the area of high seas bounded by the national waters of the Federated States of Micronesia,
Fiji, Kiribati, Marshall Islands, Nauru, Papua New Guinea, Solomon Islands and Tuvalu; and
(c) any additional high seas areas located within 10˚N and 20˚S latitude and 170˚E and 150˚W
longitude.
4. Monitoring
(a) In order to monitor compliance with the catch retention and FAD closure requirements, all foreign
purse seine vessels shall carry at all times an observer from either the national observer programme of a
Party or an existing sub-regional observer programme; and
(b) The owner, charterer, operator, master or any other person responsible for the operation of a licensed
vessel shall ensure that the Automatic Location Communicator of the vessel is switched on and is
operating properly at all times during the period of validity of a licence issued by a Party.
ARTICLE II
Review and Implementation
Review
1. The Parties shall review the implementation of these measures at the annual meeting of the Parties, and
decide on the future application of these measures, taking into account:
(a) the effectiveness of the measures in reducing fishing mortality, especially on juvenile bigeye and
yellowfin tuna; and
(b) the extent to which compatible measures are being applied on the high seas and in the waters of other
Members of the Western and Central Pacific Fisheries Commission.
Implementation
2. These measures shall be implemented in accordance with a programme adopted by the Parties.

ARTICLE III
Signature and Effect
1. This Arrangement shall be open for signature by the Parties to the Nauru Agreement.
2. This Arrangement shall take effect 30 days following the signing of the Arrangement by at least five of
the Parties to the Nauru Agreement. Thereafter, it shall take effect for any signing Party 30 days after its
signature of the Arrangement.
3. This Arrangement shall be deposited with the Government of the Solomon Islands.
4. Reservations to this Arrangement shall not be permitted.

ARTICLE IV
Amendment and Withdrawal
1. Any Party may withdraw from this Arrangement by giving written notice to the Depositary.
Withdrawal shall take effect one year after receipt of such notice.
2. Any amendment to this Arrangement proposed by a Party shall be adopted only by unanimous decision
of the Parties to this Arrangement.

ARTICLE V
The Nauru Agreement
This Arrangement is subordinate to and governed by the Nauru Agreement.
IN WITNESS WHEREOF the undersigned, being duly authorised by their respective Governments have
signed this Agreement.
DONE at Koror, Palau this 16th day of May 2008
Federated States of Micronesia _________________________________
Republic of Kiribati _________________________________
Republic of the Marshall Islands _________________________________
Republic of Nauru _________________________________
Republic of Palau _________________________________
Papua New Guinea _________________________________
Solomon Islands _________________________________
Tuvalu _________________________________

