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ABSTRACT

Vietnam is in the midst of legal and judicial reforms as it attempts to construct an
appropriate framework for a successful market-based economy. It is increasingly
likely that as its legal system has been changed to complement a market economy, an
added degree of unpredictability has entered the situation, particularly due to the
degree of legal transplantation involved. Vietnam has imported legal rules from the
Civil Law and the Common Law, altering its legal system and blurring previously
clear structural lines. Further change can be anticipated, and with due consideration,
welcomed.

Recently, the Vietnamese government has been planning to transplant common law
approaches to precedent as a solution to fill the gaps created by its reliance on sources
of law traditionally of legislative origin, with such sources including Codes, Laws,
Ordinances, Decrees, Resolutions, and Circulars, while judicial precedents and
customary laws have not been officially recognised. The application of law in
Vietnam has generally been critically evaluated as not being consistent, uniform and
effective, mainly due to that acceptance of a single type of source of law, that is,
written law. A lack of adequate legal interpretation, the uncertainty and the deficiency
in the legislation itself constitute shortcomings of the legal system.

As a typical source of law in the Common Law, judicial precedents are usually
considered to possess merits that make the legal system certain, predictable and
stable. Therefore, with those strengths, precedents can potentially supply the certainty
and stability which legislation on its own lacks.

However, according to the theories of legal transplant, the fact is that not all legal
transplants can be successful. On the one hand, transplanted law sometimes may not
be viable, or applicable and may be even harmful to the legal system of the recipient
country. On the other hand, in some cases, the recipient country cannot meet the
requirements or conditions for the viability of the transplanted law. Therefore, it is
extremely necessary to evaluate the possibility of adoption of any legal transplant of
the recipient country before it is practically processed. For these reasons, the thesis
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aims to evaluate the applicability of Common Law approaches to precedent (which is,
from Chapter 1 to the end of the thesis, later abbreviated and refered to judicial
precedents) in the Vietnamese legal system. Two main questions which need to be
addressed in the thesis are: (i) Are Common Law approaches to precedent viable in
the Vietnamese legal system?; and (ii) To what extent can Common Law approaches
to precedent be applied in Vietnam? To carry out this evaluation, the discourse on
legal transplants is to be examined, and an analysis of Common Law approaches to
precedent and a review of the legal and court system in Vietnam are to be conducted.

Having examined all research questions and related evidence, the thesis argues that
the viability of Common Law approaches to precedent in the legal system of Vietnam
is fairly high although Vietnam needs the time to tackle the problems that would
hamper the adoption of such an approach, and to make this viability possible. In terms
of the applicability of the Common Law approaches to precedent, it is unavoidable
that there are several modifications to and limitations in applying judicial precedents
in Vietnam. Those changes are to accommodate the current and near future legal
context of Vietnam and simultaneously to avoid weaknesses existing in the
application of judicial precedents in the Common Law.
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INTRODUCTION

1. 1 Background
Vietnam is currently in a period of building up and improving its legal system and in
the process of increasing international economic cooperation. According to
Resolution No 48 1 and Resolution No 49, 2 improvements to the legal system are
required for it to become consistent, uniform, feasible, public and transparent. The
aim of these improvements is to achieve the regime of the socialist oriented market
economy and to build up the socialist law-based state of Vietnam which is ‘of people,
from people and for people’. 3 In addition, the national government also targets
concurrent actions whereby Vietnam becomes an industrialised and modernised
country by 2020. 4

In order to achieve the above aims, the construction and improvement of the law is
oriented along six aspects: 1) organisation and operation of institutions in the political
system as appropriate to the socialist law-based state of Vietnam; 2) human rights,
liberal and democratic rights of citizens; 3) civil and economic laws which are
focused to achieve the socialist oriented economy market; 4) policies regarding
education/training,

science/technology,

medicine,

sports,

ethnicity,

religion,

population, family, children, and health and social security related policies; 5)
national defence and state security; and 6) international integration.

In order to carry out the improvement of the law in the six above-mentioned aspects,
there are two types of solutions (that is, solutions of building up the law and solutions
of implementing the laws) mentioned in Resolution No 49.5 Studies on the
possibilities of the application of the Common Law judicial precedents, and customs
1

Note: all translations of titles of books, journal articles, newspaper articles etc from
Vietnamese to English are by the author unless otherwise indicated (many of these materials not being
readily available in English translation).
Politburo Resolution No 48, NQ/TW, 24 May 2005, on the Strategies for the Development
and Improvement of Vietnam’s Legal System to the Year 2010 and Direction for the Period to 2020.
2
Politburo Resolution No 49, NQ/TW, 2 June 2005, on the Strategy of Judicial Reform up to
2020.
3
Politburo Resolution No 48, NQ/TW, 24 May 2005, Part II(1.1); and Politburo Resolution No
49, NQ/TW, 2 June 2005.
4
Politburo Resolution No 48, NQ/TW, 24 May 2005, Part I(1).
5
Politburo Resolution No 48, NQ/TW, 24 May 2005, Part III(1) and (2).
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and regulations regarding professional career associations are considered to be an
official solution to improve the legal system. 6

Literally, in Vietnamese, ‘an le’ or ‘tien le phap’ refers to ‘judicial precedents’ which
are typical source of law applied in English and American Law. 7 In practice, in recent
arguments on the issue of whether judicial precedents should be applied, ‘an le’ is
explicitly understood as Common Law judicial precedent. 8 In addition, the emphasis
of the role of the Supreme People’s Court (SPC) in establishing judicial precedents
and the confirmation that ‘an le’ will be one of sources of law in the Vietnamese legal
system9 also helps to indicate implicitly that the Common Law rather than Civil Law
judicial precedents will be introduced into Vietnam. This is due to the fact that the
former is considered to be a binding source of law while the later is not.

Judicial precedents in the Civil Law countries are formed under the doctrine
Jurisprudence constante by which ‘judges should consider themselves bound only to
follow a consolidated trend of decisions. Judicial decisions do not become a source of
law until they mature into a prevailing line of precedents’. 10 Following this, it really
takes time for judicial precedents to emerge and be recognised in the Civil Legal
system. A case law must be uniformly applied, by many courts, across a certain
period of time before becoming the so-called ‘a judicial precedent’. 11 A Civil Law
judicial precedent can form a consideration of judges when making a decision.
However, it possesses the persuasive authority only.

6

Politburo Resolution No 48, NQ/TW, 24 May 2005, Part III(1.7).
See Dai Hoc Luat Ha Noi, Giao trinh Ly Luan Nha Nuoc va Phap Luat (2007) 354 [Hanoi
Law University, Textbook on the Theory of State and Law (2007)]; Hong Thai Pham and Van Mau
Dinh, Ly Luan Ve Nha Nuoc Va Phap Luat (2009) 310 [Hong Thai Pham and Van Mau Dinh, Theory
of State and Law (2009)].
8
See Vi Tran and Thanh Tung, Nhung Dieu Chua Biet (27 September 2010) Phapluat Online <
http://phapluattp.vn/20100926111929467p0c1063/an-le-nhung-dieu-chua-biet.htm> at 17 October
2010 [Somethings unknown about Judicial Precedents (27 September 2010) Phapluat Online]).
9
See Politburo Resolution No 48, NQ/TW, 24 May 2005, Part III(1.7); Politburo Resolution No
49, NQ/TW, 2 June 2005, Part II(2.2).
10
See the footnote 2: Vincy Fon and Francesco Parisi, 'Judicial Precedents in Civil Law
Systems: A Dynamic Analysis ' (2006) 26 International Review of Law and Economics 519, 520
11
Fon and Parisi, above n 10, 522; see John Chipman Gray, 'Judicial Precedents: A Short Study
in Comparative Jurisprudence' (1895 −1896) 9Harvard Law Review 27, 32.
7
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As shown, there are major differences in terms of the development and features
between judicial precedents in the Common Law and the Civil Law. Common Law
Judicial precedents are formed directly from judgments of the courts having superior
authority and they bind lower courts.

As this study is concerned with the aim of transplanting of legally bindinig judicial
precedents into the Vietnamese legal system, it seeks to apply precedents with
authority formed from judgements as a binding source of law, not like Civil Law
approaches to precedent with persuasive authority only. This thesis therefore
concentrates on study Common Law judicial precedents. It is targeted to serve
directly the upcoming plan of Vietnam to apply the Common Law approaches to
precedent as one of sources of its binding law (existing in addition to legislation).12
The Civil Law approaches to precedent, thus, are not relevant in this thesis.

The issue of the application of precedents in the Vietnamese legal system was first
introduced in 2002 as a requirement for study in the Report on Comprehensive Needs
Assessment for the Development of the Vietnamese Legal System to the Year 2010
(known in Vietnam as the LNA). 13 This requirement was then repeated and deployed
in three important documents that were issued by the Central Committee of the CPV
and the Standing Committee of the NA.
The first is the Politburo Resolution No 48 NQ/TW, dated 24 May 2005, on the
Strategies for the Development and Improvement of Vietnam’s Legal System to the
Year 2010 and Direction for the Period up to 2020 (hereafter called Resolution No
48). The second is the Politburo Resolution No 49 NQ/TW, dated 02 June 2005, on
the Strategy of Judicial Reform up to 2020 (hereafter called Resolution No 49). The
third is the Resolution No 900/UBTVQH on carrying out the Politburo Resolution No

12

See the section 1.1 Background of this thesis.
Inter-Agency Steering Committee, 'Report on Comprehensive Needs Assessment for the
Development of the Vietnamese Legal System to the Year 2010 ' (2002). This report was by an InterAgency Steering Committee which had been set up to direct the assessment of legal needs in Vietnam
and coordinate with relevant Vietnamese State Agencies and international donors. It was chaired by the
Minister of Justice and its members were representatives (at Vice Ministerial or equivalent level) of
other relevant agencies such as the Internal Affairs Commission of the Central Committee of the
Communist Party, Office of the National Assembly, Supreme People’s Court, Supreme People’s
Procuracy, Office of the Government, and the Ministry of Planning and Investment.

13

3

48 NQ/TW, dated 21 March 2007 (hereafter called Resolution No 900), which was
issued by the Standing Committee of the NA of Vietnam to set out the application of
precedents as one of the facets in the program of legal improvement. These
documents are important because they refer to and develop the issue of the application
of precedent in the Vietnamese legal system.
These three documents have gradually developed the requirements for the application
of precedent in Vietnam. Initially, judicial precedents were mentioned in the LNA
where the functions of the SPC have been described in the following ways: ‘to
concentrate on cassation, building precedents, generalising trial experiences, guiding
lower courts to apply laws uniformly and organising administration of local courts.’14
Therefore, in 2002 the LNA allocated the role of building up precedents to the SPC.
In addition, the LNA discussed the exploration of the potential application to court
decisions of other types of rules, such as customary rules and self-management rules
of associations at the grassroots level. 15 Accordingly, the need to consider precedents
and customary rules as sources of law led to the implementation of ‘a research project
on the potential application of customary rules, courts decisions and rules of
professional associations as sources of “law” and research on foreign experience with
precedents and customary rules.’ 16 The LNA went on to develop a scheme for
carrying out the research to be determined up to the year 2010.

It is noteworthy that the LNA simply introduced the idea of transplantation of judicial
precedents into the Vietnamese legal system. There was nothing to guarantee tthe
implementation of this idea in practice, although three years after the LNA declared
the need to study and use precedents, interest in precedents is not only frequently
mentioned in related research areas but also in the field of legal application.

The introduction of judicial precedents was identified as one of the requirements of
the Judicial and Legal System Reforms which commenced in 2005 and which will be
completed in 2020. More importantly, the transplantation of judicial precedents has
14

Inter-Agency Steering Committee, 'Report on Comprehensive Needs Assessment for the
Development of the Vietnamese Legal System to the Year 2010 ' (2002) Part 3.3.1.2.1(i)
15
Inter-Agency Steering Committee, 'Report on Comprehensive Needs Assessment for the
Development of the Vietnamese Legal System to the Year 2010 ' (2002) Part 3.1.2.
16
Inter-Agency Steering Committee, 'Report on Comprehensive Needs Assessment for the
Development of the Vietnamese Legal System to the Year 2010 ' (2002) Part 3.3.
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greater potential to be carried out because it is stated in resolutions of the Politburo, a
body of the CPV. 17

For instance, Resolution No 48 highlighted the importance of precedents when it
referred to a need ‘to study the likelihood of importation and the application of
precedents to improve the law’. 18 The issue of the application of precedents is then
mentioned again in Resolution No 49. This subsequent Resolution focused on specific
improvements in the operations of judicial bodies in terms of their functions, roles,
authority, and staff; and on improving civil criminal policies and laws so that they are
better adapted to the socialist oriented market economy and the socialist law-based
state. Besides identifying directions for and roles of the criminal, civil law and
judicial procedures and their improvement, Resolution No 49 identifies the functions
and roles of judicial bodies, especially the court system. It also instructs that the
Supreme People’s Court (SPC) be vested with the role of summarising judging
experiences, guiding consistent application of the law, developing judicial precedents
and reviewing appellate judgements. 19

In these Resolutions, the scheme of research, development and application of
precedents have been extended until the year 2020, while the body which is in charge
of these duties has officially been identified. Those items are determined to be
implemented potentially because they are expressed as policy of the CPV at this
period.
Recently, the Standing Committee of the NA has issued Resolution No 900 20 to carry
out Politburo Resolution No 48. It can be said that the issuance of this Resolution of
the Standing Committee of the NA embodies the policy of the CPV relating to the

17

‘The Politburo, currently consisting of fourteen members, determines government policy,
while the Secretariat, currently consiting of eight members, oversees day-to-day policy
implementation’:
Communist
Party
of
Vietnam
<http://en.wikipedia.org/wiki/Communist_Party_of_Vietnam> at 12th July 2010.
18
Politburo Resolution No 48, NQ/TW, 24 May 2005, Part III(1.7).
19
Politburo Resolution No 49, NQ/TW, 2 June 2005, Part II(2.2).
20
Resolution No 900/UBTVQH On Carrying Out the Politburo No 48-NQ/TW dated 21 March,
2007 on Strategies For the Development and Improvement of Vietnam's Legal System to the Year
2010 and Direction for the Period up to 2020 . According to the Law on the Law on Promulgation of
Normative Legal Documents 2008, art 2, Resolutions of the Standing Committee of the NA are the
law.

5

transplant of judicial precedents and their transformation into the law. The plan
emphasised the need to develop a body of precedents, as well as to import and apply
precedents as an official source of law in the current legal system. In this document,
the issue of the application of precedents has been categorised into the program of
improvement of the Vietnamese legal system as one of the five central duties to be
carried out.21

At present, different opinions still agree or disagree on the introduction of judicial
precedents in Vietnam. Arguments for and against are aired in newspaper forums 22 or
in discussions in the meetings of the standing committee of the NA on draft laws. 23

Accompanying the legal and judicial reforms, Vietnam is now proactive in the
process of developing international economic integration and cooperation. Vietnam
has developed bilateral and multilateral relations in terms of investment with nearly
70 countries and territories; normalised relations with international finance-monetary
organisations such as the World Bank (WB), International Monetary Fund (IMF),
Asian Development Bank (ADB); become an integral participating member of the
Association of Southeast Asian Nations (ASEAN) and the ASEAN Free Trade Area
(AFTA); partly founded the Asia-Europe Meeting (ASEM); joined the Asian Pacific
Economic Cooperation (APEC); 24 successfully signed the Bilateral Trade Agreement

21

There are five central duties mentioned in the Plan No 900/UBTVQH: 1) Improving the
Vietnamese legal system. 2) Strengthening the ability of legislative and executive bodies. 3)
Developing a system of legal information and education and strengthening the access of citizens to the
legal system. 4) Developing a legal training system which provides human resource working in legal
field. 5) Improving the international integration in legal and judicial fields.
22
See a seris of volumes about judicial precedents (an le): Vi Tran and Thanh Tung, Nhung Dieu
Chua
Biet
(27
September
2010)
Phapluat
Online
<
http://phapluattp.vn/20100926111929467p0c1063/an-le-nhung-dieu-chua-biet.htm> at 17 October
2010 [Somethings unknown about Judicial Precedents (27 September 2010) Phapluat Online]); Thanh
Tung,
Có
nên
ử
xtheo
án
lệ?
(1
October
2010)
Phapluat
Online
<
http://phapluattp.vn/20100930101937817p1063c1016/co-nen-xu-theo-an-le-bai-5can-mot-lotrinh.htm> at 1 October 2010 [Should Judicial Precedents be Applied? (1 October 2010) Phapluat
Online]).
23
See Complaints Draft Bills to be Revised Before Submission (23 August, 2010) Vietnamnews,
< http://www.dztimes.net/post/politics/complaints-draft-bill-to-be-revised-before-submission.aspx> at
22 February, 2010.
24
These items of information are cited from Resolution No 07, NQ/TW, 27 November 2001, on
International Economic Integration.
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(with the United States); 25 and become the 150th member of World Trade
Organisation (WTO) in 2006. 26

The implementation of rights and obligations that are agreed in those areas of
international cooperation leads to a situation where some codes and laws have
necessarily had to have been considered, amended, supplemented, improved or even
abolished. These activities, which are based on legal comparison and contrast between
domestic laws and international laws, 27 need to be done for the harmonisation of
Vietnamese law and international legal standards. For instance, following the
requirement of transparency contained in the WTO agreements, 28 the publication of
final court decisions of the highest level court has been addressed and has been
published regularly in the Vietnamese legal system since 2004. 29

As shown, Vietnam is in the process of legal and judicial reform and increasing
international cooperation. In this process multi-facetted improvements need to be
made in many legal fields. The construction of a legal system which is compatible
with the development of the market economy is rather unfamiliar and challenging to
Vietnam. In order to meet domestic and international requirements, borrowing law
from foreign legal systems — in other words, legal transplants — is considered to be
one of the legal solutions for Vietnam. This officially becomes one of the leading
points of view in Vietnam in the implementation of its legal and judicial reforms. 30

25

The US-Vietnam Bilateral Trade Agreement (entered into force 10 December 2001). It is
considered to be the centrepiece of the US effort to open Vietnam’s market and promote the reform of
its trade and investment regime: US-Vietnam Bilateral Trade Agreement.
26
World
Trade
Organisation
website,
‘Accessions:
Vietnam’
<http://www.wto.org/english/thewto_e/acc_e/a1_vietnam_e.htm> at 11 April 2008.
27
Minh Tam Le, Xay Dung va Hoan Thien He Thong Phap Luat Viet Nam - Nhung Van De Ly
Luan va Thuc Tien (2003) 164 [Building up and Improving the Vietnamese Legal System - Issues on
Theory and Practice (2003)]; <http://www.nciec.gov.vn/index.nciec?1294> at 11 April 2008.
28
The Agreement on Trade-Related Aspects of Intellectual Property Rights is Annex IC of the
Agreement Establishing the World Trade Organization, opened for signature Marrakesh, 15 April
1994, OJ L 336/214, 1994 (TRIPS Agreement) art 63; General Agreement on Tariffs and Trade,
opened for signature 30 October, 1947, 55 UNTS 187 (entered into force 1 January, 1948), art 10.
29
Toa An Nhan Dan Toi Cao, Cac Quyet Dinh Giam Doc Tham Ve Dan Su, Kinh Doanh,
Thuong Mai, Lao Dong nam 2003-2004 (2004) 14 [People's Supreme Court, Collection of Decisions of
Judicial Reviews on Civil Matters, Business, Commerce and Labour in the Years 2003-2004 (2004)].
30
According to this prominent view, selective reception of foreign legal experiences on the basis
of the harmonisation of Vietnamese traditional culture and the modernity of the legal system is
addressed and supported: Politburo Resolution No 48, NQ/TW, 24 May 2005, Part I(2.3).
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Legal transplants or legal transplantations are a subject of comparative law. 31 They
are usually understood as ‘the transfer of laws and institutional structures across
geopolitical or cultural borders’. 32 Nowadays, these phenomena become ‘inevitable’33
when international integrity and cooperation continue to increase worldwide. 34
However, it is necessary to note that in order to carry out a certain legal transplant
successfully, a receiving country usually needs to satisfy some factors such as
‘efficiency’, ‘the role of the national elite’, or ‘chance’. 35

Borrowing foreign laws or legal transplants is not a new phenomenon in Vietnamese
legal history. 36 For example, the 1987 Law on Foreign Investment was the first law
which was based on Western law 37 or the 2005 Law on Enterprises which was
adopted from German company law and the Anglo-American company law
principles. 38

Moreover, as part of the current trend, the Civil Law and the Common Law seem to
become more and more interactive. As a consequence, some factors of both families
of law may be available concurrently in one country. The case of Hong Kong Law is
an example. Hong Kong was a British colony before being returned to China in
1997. 39 As a special administrative region, Hong Kong is allowed to maintain its legal

31

See Alan Watson, 'From Legal Transplants to Legal Formants' (1995) 43 American Journal of
Comparative Law 469 , 469.
32
John Gillespie, Transplanting Commercial Law Reform
−Developing a 'Rule of Law' in
Vietnam (2006) 2.
33
Alan Watson, 'Legal Transplants and European Private Law' (2000) 4.4 Electronic Journal of
Comparative Law <http://www.ejcl.org/ejcl/44/44-2.html> 10.
34
According to Valderrama, ‘Globalisation is often seen as the main reason to explain the
growth of legal transplants in the world economy’: Irma Johanna Mosquera Valderrama, 'Legal
Transplants and Comparative Law' (2003) 2 Revista Colombiana de Derecho Internacional 261, 264.
35
Jan M Smits, 'On Successful Legal Transplants in a Future Ius Europaeum' in Andrew
Harding and Esin Örücü (eds), Comparative Law in The 21st Century (2002) 146.
36
‘Most commercial law in Vietnam has been imported over the past two decades...’: John
Gillespie and Bich Thi Lien Bui, 'Unacknowledged Legislators' in John Gillespie and Randall
Peerenboom (eds), Regulation in Asia: Pushing Back on Globalization (2009) 183.
37
This issue was mentioned by Gillespie when he had interviews with some senior legal
advisors of Vietnam in 1994, 1997: John Gillespie, 'Transplanted Company Law: An Ideological and
Cultural Analysis of Market-Entry in Vietnam' (2002) 51(3) International and Comparative Law
Quarterly 641, 642 (n 6).
38
Xuan Hai Bui, 'Tiep Nhan Phap Luat Nuoc Ngoai: Ly Thuyet va Thuc Tien Trong Phap Luat
Cong Ty Viet Nam' (2006) 7 Tap Chi Nghien Cuu Lap Phap 26, 29 ['Receiving Foreign Laws: Theory
and Pratice in Company Law in Vietnam' (2006) 7 Journal of Legislative Studies 26].
39
Kam C Wong, 'China Jurisprudence and Hong Kong Law' (Paper presented at the 45th Annual
Meeting of the Academy of Criminal Justice Science (ACJS) 'American Justice: Rhetoric or Reality?'
Cincinnati, 12 March, 2008)7.
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system (Common Law based)

40

and capitalist system 41 under the sovereignty of

China. Accordingly, Common Law exists beside the Continental law in one country.
In spite of the previously existing prejudice that Chinese Law (Continental Law
based) would affect the legal system of Hong Kong (rather than the Common Law
affect Chinese Law), it was predicted that there would be interactive influences
between both of them. 42 This has been confirmed with Chen observing that in recent
years ‘…there are some signs … of increasing linkage between the two systems.’ 43

At this point, Vietnam has started to multiply its sources of law by applying the
Common Law approaches to precedent to supplement and overcome ineffectiveness
in the legal system of Vietnam, and has issued plans for the process to the year 2020.
Judicial precedents are a ‘major’ 44 source of law in the Common Law system, which
is one of the most pre-eminent legal families in the world. 45 As sources of law,
judicial precedents are usually considered to possess merits that make the legal system
certain, 46 consistent, 47 fair, 48 and offer predictability 49 and stability. 50 Therefore, with
those strong points, judicial precedents can supplement the certainty and stability
which legislation (and their supporting documents) lacks. 51

40

Peter Wesley-Smith, 'Understanding the Common Law' in Raymond Wacks (ed), The Future
of the Law in Hong Kong (1989) 15, 16.
41
Geping Rao and Zhenmin Wang, 'Hong Kong 'One Country, Two Systems' Experience under
the Basic Law: Two Perspectives from Chinese Legal Scholars' (2007) 16(52) Journal of
Contemporary China 341, 342.
42
See Edward J Epstein, 'China and Hong Kong: Law, Ideology, and the Future Interaction of
the Legal Systems' in Raymond Wacks (ed), The Future of the Law in Hong Kong (1989) 37, 38.
43
Albert H Y Chen, 'The Rule of Law Under 'One Country, Two Systems': The Case of Hong
Kong 1997-2009' (2009) September 2007 SSRN 1 <http://ssrn.com/abstract=1474748> 20.
44
A K R Kiralfy, Potter's Historical Introduction to English Law and its Institutions (4th ed,
1958) 263.
45
J H Baker, An Introduction to English Legal History (3rd ed, 1990) 34; Peter de Cruz,
Comparative Law in a Changing World (3rd ed, 2007) 100
46
Susan W Brenner, Precedent Inflation (1992) 6; Ronald Walker and Richard Ward, Walker
and Walker's English Legal System (7th ed, 1994) 58.
47
Patricio A Fernandez and Giacomo A M Ponzetto, Stare Decisis: Rhetoric and Substance
(2008) <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1116784> at 16 October 2008;
48
Lee J Strang, 'An Originalist Theory of Precedent: Originalism, Nonoriginalist Precedent, and
the Common Good' (2006) 36 New Mexico Law Review 419, 423; Justice Michael Kirby, 'Precedent
Law, Practice and Trends in Australia' (Paper presented at the Conference of the International
Academy of Comparative Law, Netherlands, 17 July, 2006) 2.
49
Strang, above n 48, 424; Patricio A Fernandez and Giacomo A M Ponzetto, Stare Decisis:
Rhetoric and Substance (2008) <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1116784> at 16
October 2008; Kirby, above n 48, 33.
50
Todd J Zywicki, 'The Rise and Fall of Efficiency in the Common Law: A Supply-Side
Analysis' (2003) 97(4) NorthWestern University Law Review 1551, 1558; Strang, above n 48, 424.
51
Supporting documents include: Ordinances, Decrees, Circulars and so forth.
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The plan of Vietnam for applying precedents is appropriate to modern trend when
‘[j]udge made law is gaining more and more importance in civil law countries’. 52
However, the possibility of the adoption of judicial precedents is uncertain because
the success of legal transplants ‘ranges from the extremes of being “easy” to being all
but impossible’. 53 Therefore it can be said that detailed preparations and analyses in
terms of knowledge of Common Law approaches to precedent and changes in the
court system are neededed to be sure that the application of judicial precedents can be
successfully adopted in Vietnam.

1. 2 Statement of problem
During the legal and judicial reforms, complete checks and appraisals are being
undertaken in all legal fields in Vietnam to identify any weaknesses in the legal
system. In relation to the aspect of sources of law, there appears to be some
shortcomings related to the reliance on the use of legislation and its supporting
documents as the unique source of law recognised in Vietnam.

The source of law in the Vietnamese legal system has traditionally been of legislative
origin. It includes Codes, Laws, Ordinances, Decrees, Resolutions, and Circulars as
typical sources of law. 54 Judicial precedents and customary laws, on the other hand,
have not been officially recognised. 55 The application of the only source of law, that
is, legislation and associated documents, has some weakness namely, a lack of
adequate legal interpretation, the uncertainty and the deficiency.

The first issue related to written law is the current inadequacy of legal interpretation.
In Vietnam, Article 91 of the 1992 Constitution vests the Standing Committee of the
National Assembly (NA) with the authority to interpret the Constitution, laws, and

52

Emanuela Carbonara and Francesco Parisi, 'The Paradox of Legal Harmonization' (2007) 132
Public Choice 367, 368 (n 2).
53
Randall Peerenboom, 'A Methodology For Successful Legal Transplants: A Working Outline'
(Paper presented at the Comparative Law Workshop (LERAP-CIDA) on the Methods to Resolve
Disputes without Court Intervention, Ha Noi, Vietnam, April 2008) 4.
54
Minh Tam Le, above n 27, 355.
55
Dai Hoc Luat Ha Noi, Giao Trinh Tu Phap Quoc Te (2001) 22 [Ha Noi Law University,
Textbook on Private International Law (2001)].
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ordinances. However, this body limits the use its power, 56 despite a growing demand
for legal interpretation. 57 For instance, this body has used its power only three times
in the history of the Constitution while the demand for interpreting laws, the
Constitution and ordinances has been growing at three times the rate of similar
countries. 58 It is considered that the Standing Committee of the NA rarely interprets
laws due to its important role in the current legislative process. If there is anything
unclear, this body must make it clear during drafting period. Therefore, once a law or
ordinance is passed, which is then considered to be perfect, it is not necessary for the
Standing Committee to interpret.59 Briefly, for some reason, the Standing Committee
of the NA has in fact not yet carried out the function of legal interpretation with which
it is vested. 60

Concurrently, the SPC, in its court-related work, plays an important role in legal
interpretation. Nonetheless, this work is undermined by the Court’s lack of
jurisdiction. According to Article 91 of the 1992 Constitution, legal interpretation is
vested in the Standing Committee of the NA.

However, according to Article 19 of the Law on Organisation of People’s Courts
2002, the SPC is vested with the function of guiding its inferior courts to apply laws
uniformly. Accordingly, resolutions of the Judges’ Council of the SPC and circulars
of the SPC are considered to be subordinate legislation in the carrying out its
56

Van Tu Hoang, 'Ve Quyen Lap Phap cua Quoc Hoi' (2002) 11 Tap Chi Nghien Cuu Lap Phap
11, 15 [‘On a Legislative Power of the National Assembly’ (2002) 11 Journal of Legislative Studies
11]; Tuan Khai Pham, 'Giai Thich Phap Luat: Cach Nhin cua Hanh Phap' (2008) 120 Tap Chi Nghien
Cuu Lap Phap 9, 10 [‘Legal Interpretation: A View from Executive Bodies’ (2008) 120 Journal of
Legislative Studies 9]; Manh Hung Hoang, 'Mot So Y Kien ve Tiep Tuc Doi Moi To Chuc va Hoat
Dong cua Toa An Nhan Dan Trong Boi Canh Cai Cach Tu Phap' (2006) 4 Nha Nuoc va Phap Luat 46,
50 ['Some Ideas on Continuing to Refom the Organisation and Operation of People's Courts in the
Context of Judicial Reform' (2006) 4 State and Law 46].
57
Anh Tuan Nguyen, 'Van De Giai Thich Dao Luat Hinh Su o Nuoc Ta Hien Nay' (2008) 15
Tap Chi Nghien Cuu Lap Phap 28, 31 [‘A Current Issue of Interpretation of Criminal Acts in Our
Country’ (2008) 15 Journal of Legislative Studies 28]; Duc Manh Ngo, 'Giai Thich Phap Luat La Bao
Dam Tinh Toi Cao cua Hien Phap' (2008) 127 Tap Chi Nghien Cuu Lap Phap 5, 6 [‘Legal
Interpretation Will Guarantee the Supremacy of the Constitution’ (2008) 127 Journal of Legislative
Studies 5].
58
Tri Hao Vo, 'Vai Tro Giai Thich Phap Luat cua Toa An' (2003) 3 Tap Chi Khoa Hoc Phap Ly
12, 13–4 [‘The Role of Legal Interpretation of the Courts’ (2003) 3 Legal Science Journal 12].
59
Dang Dung Nguyen et al, The Che Tu Phap Trong Nha Nuoc Phap Quyen (2004) 223
[Judicial Institution in Law-based States (2004)].
60
Manh Hung Hoang, ‘Some Ideas’, above n 56, 50; Dang Dung Nguyen, 'Cai Cach Tu Phap
Trong Co Cau To Chuc Quyen Luc Nha Nuoc' (2009) 2 Dan Chu & Phap Luat 36, 40 ['Judicial
Reform in the Structure and Organisation of State Powers' (2009) 2 Democracy and Law 36].
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functions. 61 Although deemed subordinate legislation under relevant regulations, the
SPC’s resolutions and circulars are confirmed as containing mainly the qualities of
legal interpretation. 62

During the formulation of judgments and guiding inferior courts in their application of
the law, the SPC in effect usually interprets legislation and subordinate legislation not
only via its resolutions and circulars 63 but also in annual reports (Bao Cao Tong Ket
Hang Nam) and guidance documents (Cong Van). 64 The SPC usually issues
resolutions and circulars, which are recognised as legislation, 65 to clarify a certain
issue which is not concretely stipulated by the law. 66 However, resolutions and
circulars of the SPC cannot fully meet the demand of legal interpretation. Thus, the
SPC issues annual reports and guidance documents to address difficult cases and
complex questions of law. Although they are not subordinate legislation, they really
play a very important role in guiding inferior courts in their application of law to
concrete cases. 67 This interpretation is automatically followed by inferior courts to
avoid their judgments being cancelled. 68

It is necessary to discuss how the SPC guides inferior courts to apply the laws
uniformly via its interpretation and what content is expressed in annual reports and
61

Law on Promulgation of Normative Legal Documents 2008, arts 2, 17 and 18.
Hong Anh Vu, 'Ve Tieu Chi Xac Dinh Va Tham Quyen Ban Hanh Van Ban Quy Pham Phap
Luat Cua Cac Co Quan Nha Nuoc ' (2008) 2 Tap Chi Luật Học 3, 9–10 ['On Identifying Criteria and
the Power of Issuing Normative Legal Documents of State Bodies' (2008) 2 Journal of Legal Studies
3].
63
Circular are usually to be issued in cooperation between the SPC and the Supreme People’s
Procuracy, or among the SPC and other bodies such as the Ministry of Police, Ministry of Justice,
Ministry of National Security and others.
64
Van Dai Do, 'Toa An Nhan Dan Toi Cao Voi Van De Giai Thich Phap Luat Dan Su o Viet
Nam' (2008) 6 Tap Chi Toa An Nhan Dan 5, 15 ['The Supreme People's Court and the Issue of
Interpretation of Civil Laws in Vietnam' (2008) 6 Journal of People's Court 5]; Tri Uc Dao (ed), He
Thong Tu Phap va Cai Cach Tu Phap o Vietnam Hien Nay (2002) 36 [The Current Judicial System and
Judicial Reform in Vietnam (2002)].
65
Law on Promulgation of Normative Legal Documents 2008, art 2.
66
Hoang Anh Nguyen, 'Ap Dung Nguyen Tac Phap Luat Trong Hoat Dong Xet Xu' (2004) 11
Tap Chi Nghien Cuu Lap Phap 53, 56 ['Applying a Rule of the Application of Law in Judging Tasks'
(2004) 11 Journal of Legislative Studies 53].
67
Tri Hao Vo, 'Minh Bach Hoa Phap Luat' (2003) 1 Tap Chi Nghien Cuu Lap Phap 83, 86
['Making the Law Transparent' (2003) 1 Journal of Legislative Studies 83]; Tien Dung Luu, 'Giai Thich
Phap Luat Trong Hoat Dong Xet Xu Cua Toa An' (2008) 17 Tap Chi Toa An Nhan Dan 12, 15 [‘Legal
Interpretation in Courts' Judging Tasks' (2008) 17 J Journal of People's Courts 12]; Toa An Nhan Dan
Toi Cao, 'Tai Lieu Tham Khao: Hoi Nghi Trien Khai Cong Tac Nam 2008 Cua Nganh Toa An Nhan
Dan' (2008) 7 [Supreme People's Court, 'A Reference Book: A Meeting on Plans to Carry out the Tasks
of the Year 2008 of People's Courts' (2008)].
68
See Van Dai Do, ‘The Supreme People’s Court’, above n 64, 14.
62
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guidance documents. This will help clarify why those sources, which are not
recognised as subordinate law, are really important in the Vietnamese legal system.
The annual reports, which are internal documents of the SPC, 69 are released at annual
meetings where planning is conducted of judging tasks for the coming year. 70 These
reports include a collection of specific reports of judging experiences and trial
practice issued once a year by divisional courts of the SPC, namely, the civil,
criminal, economic, labour, and administrative courts. Each divisional court usually
organises its report in two main parts: (A) identification and summary of judicial
errors and experiences drawn from the judging tasks; and (B) suggestions for applying
concrete articles of the laws. 71 The contents of the reports will become the basis for
solving future similar cases. 72

In part A, mistakes (both judicial errors and procedural errors) and judging
experiences in cases that came to the SPC for judicial review or retrial are contained
in the reports.73 Mistakes can include ‘wrong identification of name of a crime’ (in
criminal law), ‘exceeding the requirement of the plaintiff’ (in civil law), or ‘to be
improper and incomplete in considering and appraising proof and evidence’ (in
economic law). While analysing and indicating mistakes, the divisional courts of the
SPC formulate their recommended interpretions concerning the articles of the law to
be applied in future on cases similar to those cases reviewed.

In part B, divisional courts of the SPC can suggest the correct application of laws or
express their identification of the correct application in case there might be more than

69

Anh Tuan Nguyen, 'Mot So Van De Ly Luan va Thuc Tien Ve Nguon cua Luat Hinh Su Viet
Nam' (2007) 15 Tap Chi Toa An Nhan Dan 8, 15 [‘Some Issues on Theory and Practice of Sources of
the Vietnamese Criminal Law’ (2007) 15 Journal of People's Courts 8].
70
These documents are not publicly available.
71
The information is sourced from records of meetings regarding planning judging tasks of the
judiciary for the years 2007, 2008 and 2009: Toa An Nhan Dan Toi Cao, 'Bao Cao Tong Ket Cong Tac
Nam 2006 Va Phuong Huong Nhiem Vu Cong Tac Nam 2007 Cua Nganh Toa An Nhan Dan' (2007)
[Supreme People's Court, 'Reports of Judging Tasks in 2006 and a Plan of Carrying Out the Tasks of
the Year 2007 of People's Courts' (2007)]; Toa An Nhan Dan Toi Cao, ‘A Reference Book’, above n
67; Toa An Nhan Dan Toi Cao, 'Tai Lieu Hoi Nghi Trien Khai Cong Tac Nam 2009 Cua Nganh Toa
An Nhan Dan' (2009) [Supreme People's Court, 'The Material of a Meeting on Plans to Carry out the
Tasks of the Year 2009 of People's Courts' (2009)].
72
Anh Tuan Nguyen, ‘Some issues on Theory’, above n 69, 15.
73
Judicial reviews of the SPC of Vietnam have a different meaning to that of judicial reviews in
the Common Law. They are specifically discussed in Chapter 4 in this thesis, 220−3.
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one way of understanding a certain issue in any article of the laws. For example, to
decide an asset has common ownership, the civil court affirms that agreements of coowners must be recognised as legal grounds. In another example, there are possibly
two ways to understand Article 192 of the Civil Procedure Code 2005 on halting
proceedings in civil cases. The SPC first enumerates and analyses the alternatives and
then indicates which way is more appropriate and should be followed.

Guidance documents (Cong Van) are simply internal official letters. The SPC usually
issues them as a timely guide for inferior courts who want to understand and apply
law uniformly when a law or a law code has just been released. The guidance can be
for matters on which the law is silent or other questions which arise in the process of
solving cases. 74 For instance, guidance document No 105/TANDTC-KHXX dated 17
July 2009 was issued immediately after the release of Resolution No 33/2009QH12 of
the NA on the Fulfilment of the Law on Amendment and Supplementation of Some
Articles of Criminal Code dated 19 June 2009. In this guidance, the SPC indicates
‘implied’ content which is not mentioned in the Resolution. For instance, Article
1(2)(d) of Resolution No 33/2009 simply mentions the exemption from punishment
for the prisoners. However, this article does not mention other issues relating the
prisoners such as legal obligation to compensate damages or to return assets.
Therefore, the guidance document No 105/TANDTC-KHXX confirms that those
obligations must continue to be fulfilled.

Additionally, guidance documents of the SPC can be issued to reply to questions from
any local courts relating to the application of a certain article of any particular law. 75
For example, in the guidance document No 222/2004/TANDTC-KHXX dated 17
December 2004, the SPC answered a question posed in document No 25/CV-TA of
the Tay Ninh Provincial People’s Court on addressing the claim for compensation for
damage or loss caused by decision by authorised staff of judicial bodies.

As a result, annual reports and guidance documents of the SPC are usually targeted at
clarifying selectively or explaining the content of articles of laws which might be

74
75

Hoang Anh Nguyen, above n 66, 56.
Tien Dung Luu, ‘Legal Interpretation’, above n 67, 15.
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uncertain or unclear. They are, therefore, really important to all inferior courts in
executing their judging tasks. Those sources intrinsically have the quality of
interpretation because clarification and explanation are frequently carried out in
tandem with cases (in annual reports) and examples the SPC supply (in guidance
documents) to make the articles of law clearer. 76

This paradox of the SPC (and other courts) not being vested with the interpretation
power and yet issuing guidance and other documents that are clearly interpretative has
long existed in practice. The consequence of this situation is that the status of the
guidance documents and annual reports are undermined; they are not considered
legislative documents and are not to be published and made publicly available. This
influences the transparency of Vietnamese laws and affects the interests of the
people. 77 In addition, it is assumed that there is a violation of the Constitution when
the SPC interprets laws with these documents. 78

In addition to annual reports and guidance documents, it can be said that decisions of
judicial reviews of the SPC really impact on judging tasks of inferior courts. Like
unwritten rules, the judicial review decisions offer indispensable guidance that helps
inferior courts be confident to carry out their judging tasks. 79

Judicial precedents are featured as a source of law in the Common Law. Judges can
create judicial precedents via their law-making and law-interpreting roles. Therefore,
if judicial precedents were recognised as a source of law in Vietnam, the SPC would
legally interpret the laws. As a result, the inadequacy of legal interpretation as well as
the issue of constitutional violation would be addressed to a certain extent.
The second issue related to written law is their lack of certainty80 which leads to an
ineffectiveness of the laws in practice in Vietnam. Following the Civil Law tradition,

76

See Guidance Document No.105/TANDTC-KHXX, 17 July 2009, art 4(g)(2).
Dang Dung Nguyen et al, ‘Judicial Institution’, above n 59, 226.
78
See Cuu Viet Nguyen, 'Khai Niem Van Ban Quy Pham Phap Luat (Tiep Theo) va He Thong
Van Ban Phap Luat' (2007) 5 Tap Chi Nghien Cuu Lap Phap 27, 33 [‘A Concept of Normative Legal
Documents (Continued) and a System of Legal Documents’ (2007) 97 Journal of Legislature Research
27]; Tri Hao Vo, ‘The Role of Legal Interpretation’, above n 58, 15.
79
This issue is also a factor supporting the possibility of applying judicial precedents in
Vietnam: see Chapter 5 in this thesis, 263−4.
80
The lack of certainty of legislation is a common situation in the Civil Law country: see Fon
and Parisi, above n 10, 520.
77
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the articles, which are contained in the written laws, are usually structured in a
generalised manner to suit the variety of cases which may occur in reality. 81 A defect
of the adoption of a generalised manner of framing written laws is that written laws
are hardly unanimously understood andin practice there are sometimes many different
meanings for a single article in an Act. 82 As Nicholson comments on this feature of
written laws in Vietnam, ‘[M]any Vietnamese laws are expressed in general terms and
their interpretation is open.’ 83 For instance, Article 389 of the 2005 Civil Law Code
regulates the principles of contracting the civil contracts that
When developing civil contracts, the contracting parties must adhere to the
following principles:
1. The parties willingly and freely bind themselves to form an agreement,
without violating the laws and the mores of the society.
2. Free will, equality, goodwill, cooperation, honesty, and transparency. 84

As can be seen from the quote above, Article 389 is written in a generalised manner,
which may lead to the possibility of divergent interpretation when judges address
questions such as: ‘Which behaviours violate social morés?’; and ‘To what extent will
the behaviors of contracting parties be considered to violate social morés?’. As a
result, depending on the point of view of particular judges, inconsistency may occur
in the application of the law.

In order to overcome this situation, subordinate laws such as decrees, decisions and
circulars issued by the executive bodies are currently used to detail codes or acts. It is
noted that the role of subordinate legislation is to give details and guide the
implementation of Laws and Ordinance. 85 However, drafting and issuing subordinate
laws usually takes a long time. This precipitates another problem, namely that a law
becomes valid only after subordinate laws are issued. Indeed, the situation frequently
arises where Codes and Acts have to wait for Decrees, while Decrees have to wait for
81

See Tri Hao Vo, ‘The Role of Legal Interpretation’, above n 58, 14; Viet Nam Can Co An Le
(2002) Bao Phap Luat Thanh Pho Ho Chi Minh <http://vnexpress.net/GL/Phapluat/2002/04/3B9BB47B> at 3 June 2008 [‘Precedents Are Necessary for Vietnam’ (2002) Law
Newspaper of Ho Chi Minh City<http://vnexpress.net/GL/Phap-luat/2002/04/3B9BB47B> at 3 June
2008].
82
Thi Kim Que Hoang, 'Nhan Dien Nha Nuoc Phap Quyen' (2004) 5 Nghien Cuu Lap Phap 16,
21 ['Considering the Law-based State' (2004) 5 Journal of Legislative Studies 16].
83
Pip Nicholson, 'Vietnamese Jurisprudence: Informing Court Reform' in Asian Socialism and
Legal Change: The Dynamics of Vietnamese and Chinese Reform (2005) 159, 168.
84
Civil Code 2005.
85
Law on Promulgation of Normative Legal Documents 2008, arts14–6.
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the Circulars 86 for the legislation to be able to be applied in practice. 87 This leads to a
point where legislation has sometimes lost its validity so people must live in the world
of subordinate legislation.

Additionally, this usually leads to some situations in some period when no guidance
of legislation is available for courts to apply. For example, the issue of the recognition
and execution of the decisions made by foreign arbitrators in Vietnam, which is
regulated in the section 6 of the Code of Civil Procedure 2004, has not been guided by
any subordinate legislation. Or in another case, the Law on Bankruptcy was
promulgated in 2004 whereas the regulations remained silent on the fee for
bankruptcy and court fees until 2009 when the Ordinance on Court Fees issued by the
Standing Committee of the NA was passed. In those situations, inferior courts always
wait for the guidance of the SPC contained in its resolutions, circular, annual reports
or document guidance. 88

Moreover, general statements which are often given in legislation and also in
subordinate legislation as a useful means of aiming to cover every eventuality and
every situation that the law may face 89 also cause drawbacks in the application of that
law. For instance, general statements can be ‘in the case there are other legal
regulations, those regulations will be applied’ 90 or ‘subjects have other rights (or
obligations) in accordance with the law’. 91 The open meaning of terms like ‘other
regulations’ or ‘other rights/obligations’ hardly makes courts apply them consistently
when they make judgments or rulings. In addition, people are not certain about what
their rights or obligations are; and administrative bodies tend to supplement this by

86

Decrees and Circulars are subordinate laws which are usually issued by executive bodies such
as the Government or Ministries.
87
Quoc Hung Truong, 'Quoc Hoi Co Phai La Co Quan Lam Luat' (2008) 115 Tap Chi Nghien
Cuu Lap Phap 23, 23 [‘Is the National Assembly a Legislative Body?’ (2008) 115 Journal of
Legislative Studies 23]; Thi Hanh Nguyen, 'Ban Hanh Luat Khung Hay Luat Chi Tiet' (2005) 51 Tap
Chi Nghien Cuu Lap Phap 30, 34 [‘Promulgating Frame-based Laws or Detailed Laws’ (2005) 51
Journal of Legislative Studies 30]; Tri Hao Vo, ‘The Role of Legal Interpretation’, above n 58, 14.
88
See Toa An Nhan Dan Toi Cao, ‘A Reference Book’, above n 67, 46.
89
Van Tu Hoang, 'Danh Gia Chat Luong Du An Luat, Phap Lenh Hien Nay' (2006) 7 Tap Chi
Nghien Cuu Lap Phap 20, 22 [‘Evaluations on the Quality of Current Bills and Ordinances’ (2006) 7
Journal of Legislative Studies 20].
90
Ordinance on Amendment and Supplement of Some Articles of the Ordinance on Solving
Administrative Violations 2008, art 2.
91
Law on Cadres and Government Staff 2008, art 8(6).
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issuing their subordinate legislation. 92 One of strengths of judicial precedent is the
certainty, so if there were judicial precedents the uncertainty of general statements in
the law might be overcome via cases. Consequently, this weakness of legislation
could be tackled to a certain extent.

The third issue related to legislation in Vietnam is its deficiency. In spite of having a
large number of pieces of legislation in a variety of forms such as codes, acts,
ordinances and subordinate laws which have been promulgated,93 the legal system of
Vietnam remains one considered to be lacking and inconsistent.94 This is an
unavoidable consequence of Vietnam being in transition from a centrally planned
economy to a market economy. 95 Some written laws only have short lifespan or even
are soon to be abolished because of their inappropriateness in practice. 96 This causes
situations where the courts have great difficulty in giving decisions for existing
disputes because there is sometimes no law available to be applied as one law may
have been abolished and the next is yet to come into effect or the new law may not
cover the situation. 97

In addition, as in other countries, the legislature cannot with certainty anticipate what
new social, civil, criminal or commercial relations may occur in the market economy
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11 [‘Several Thoughts on Synthesising Judging Experiences, Guidance for the Consistent Application
of Laws by the People’s Supreme Court’ (2007) 9 Journal of State and Law 11]; Hoang Anh Nguyen,
above n 66, 56.
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so there are many situations on which the law remains silent. 98 Judicial precedents
would be an appropriate supplement to fill these gaps in the current legal system.
Judges could apply general legal rules or even create the treatment to decide cases via
judicial precedents when the legislature provides no law. As a result, judicial
precedents will be valuable sources of law which would help maintain the continuity
and effectiveness of the legal system.

The introduction of judicial precedents into Vietnam is actually a case of legal
transplants. It definitely requires knowledge relating to the discourse on legal
transplants, an analysis of the Common Law judicial precedents and features of the
legal system and court system in Vietnam to ensure the applicability of judicial
precedents as a source of law in the legal system. There are several difficulties that
work against the successful application of judicial precedents in Vietnam. First, in
Vietnam, studies on legal transplants are really scant so the knowledge on legal
transplant needs to be enriched to create suitable conditions for the success of
application of precedents in Vietnam.

Second, knowledge and understanding of judicial precedents remains limited amongst
Vietnamese scholars. 99 Judicial precedents originated in the Common Law and are
unfamiliar to the legal system of Vietnam. Thus it is necessary to gain insight and
knowledge to assess whether judicial precedents can benefit Vietnam and be viable in
the Vietnamese legal system, and to what extent they should be applied.

Third, the application of judicial precedents may require some crucial changes in the
Vietnamese court system in terms of structure, roles and allocation of the courts,
especially of the SPC. In the Common Law, courts and judges are vested with more
power than those of the Civil Law. In Common Law countries, courts carry out tasks
of judging, interpreting law 100 and making law; 101 in Vietnam, courts purely do
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See Duy Luong Tuong, ‘Several Thoughts’, above n 97, 11.
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judging tasks. 102 Moreover, the Vietnamese judiciary is not as independent as that of
the Common Law in relation to the implementation of their judicial tasks. 103
Therefore, some changes to the court system of Vietnam are needed to increase the
viability of judicial precedents. The assessment on this issue is going to be carried out
in advantageous conditions because court reform is currently being processed in
Vietnam.

By 2020, it is anticipated that Common Law judicial precedents can be officially
legalised in Vietnam. 104 However, in fact, not all legal transplants can be successful.
In some cases, transplanted law is not viable or applicable or may even be harmful to
the legal system of the recipient country. In other cases, the recipient country, due to
its specific legal features, can not meet the requirements for the viability of
transplanted law. Therefore, it is necessary to evaluate the possibility of adoption of
judicial precedents in the Vietnamese legal system before it is practically carried out.
In order to implement this evaluation, thorough research on legal transplants,
Common Law judicial precedents, the legal system and court system of Vietnam
needs to be done. For this purpose, the author has decided to choose the topic:
‘Evaluation of the Applicability of Common Law Judicial Precedents in Vietnam’.

1. 3 The research question
The aim of this thesis is to provide a thorough evaluation of the possibility of
applying the Common Law approaches to precedent to the Vietnamese legal system
as a source of law. This idea was and has been a burning wish of the Vietnamese
101

See Harris, above n 100, 190; See Michael Zander, The Law-Making Process (6th ed, 2004)
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Studies 3]; Minh Tuan Nguyen, 'Vai Tro Cua Tham Phan Truoc Yeu Cau Cai Cach Tu Phap' (2003) 9
Tap Chi Nghien Cuu Lap Phap 32, 33 ['Roles of Judges: the Need to Change to Meet the Requirements
of the Judicial Reform' (2003) 9 Journal of Legislative Studies 32]; Phu Son Nguyen, 'Bo Luat To Tung
Dan Su Can The Hien Tinh Than Cai Cach Tu Phap' (2004) 4 Tap Chi Nghien Cuu Lap Phap 24, 25–6
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government since 2002 105 as one of solutions chosen to improve and promote its legal
system. However, this is simply a subjective eagerness of Vietnam on the issue of
applying precedents. The success of the application of precedents, on the one hand,
depends on the viability of judicial precedents in the legal system of Vietnam. On the
other hand, it is also contingent on the adaptive capability of Vietnam to meet
conditions required for precedents to exist. Consequently, those factors will certainly
impact on the applicability of judicial precedents in the legal system of Vietnam
which may be need to be modified or limited.

Therefore, the primary question which must be first assessed is: ‘Are Common Law
approaches to precedent viable in the Vietnamese legal system?’ The answer to the
first main question is a premise to determine whether Vietnam should adopt judicial
precedents or should abandon the attempt. If judicial precedents are not viable in the
legal system of Vietnam, any anticipated transplantation should be cancelled because
the attempt would be hopeless. If the viability of judicial precedents is confirmed, the
second primary question will continue to be addressed, that is, ‘To what extent can
Common Law approaches to precedent be applied in Vietnam?’ The answer to this
question contains an evaluation of the applicability of judicial precedents as a source
of law in Vietnam in which any required modifications and its limitations (if any) will
be clearly identified.

In order to tackle the two primary questions, three areas involved must be examined,
namely (1) the discourse on legal transplants, (2) an analysis of Common Law judicial
precedents, and (3) a review of features of the Vietnamese legal and court system.
Then, after examining those areas, findings will be used to carry out (4) a critical
examination of the viability of judicial precedents in the Vietname context. There are
then specific subordinate questions which arise from the above studies.

Regarding (1) The discourse on legal transplants. By nature, the adoption of the
judicial precedents into Vietnam is an issue which belongs to legal transplants, a
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A suggestion of the application of precedents in the Vietnamese legal system was first
introduced in 2002 in the Report on Comprehensive Needs Assessment for the Development of the
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discipline which is ‘as old as the law is’. 106 The re-examination of legal transplants
will provide indispensable knowledge for Vietnamese law-makers to determine the
viability and the applicability of legal transplantation. In addition, this offers the
method and strategy which needs to be applied in the process of legal transplantation.
Following this, a review on major theories, issues in current debates on legal
transplants and strategies for evaluating the viability of legal transplant will
respectively be focussed upon and examined to answer the following questions:

a) What are major theories of legal transplants which considerably influence legal
scholars’ views on background and aspects of legal transplants?
b) How are major theories assessed in terms of their strengths and weakness?
c) What issues of legal transplants are still being debated?
d) How can the meaning of success of legal transplants be understood? and
e) What strategy can be used to evaluate the viability of legal transplants?

After the strategy for evaluating the viability of legal transplants has been identified,
subsequent sections of the thesis will evaluate and identify the viability and the
applicability of judicial precedents in the Vietnamese legal system.

Regarding (2) An analysis of Common Law judicial precedents. It is necessary to
confirm that Vietnam is preparing for the application of Common Law judicial
precedents instead of Civil Law precedents as sources of law. In Civil Law countries,
judicial decisions are usually referred to as being ‘precedents’. However, they differ
greatly from Common Law judicial precedents; in fact Civil Law precedents ‘have no
binding power at all as precedents’. 107 Therefore, studying the roles of judicial
precedents, and the doctrine of precedent, and identifying the indispensable
requirements for the Common Law courts in the country of origin to efficiently
administer and apply judicial precedents is very important. Information obtained will
be the basis for an assessment of the possible adaptive capacity of Vietnam to those
requirements and conditions. Four subordinate questions are addressed in this regard.
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First, ‘What are the roles of judicial precedents in the Common Law?’ Judicial
precedents, as a typical source of law in the Common Law, are always created by the
courts which are vested with the roles of interpreting law 108 and lawmaking,109
besides the tasks of adjudication or, in other words, the role of applying the law. This
understanding will be one of grounds to assess whether the current Vietnamese legal
system can adapt to the application of all the roles of judicial precedents or apply
them selectively with certain limitations.

In Vietnam, although there are several opinions to agree with the interpretation of
constitution which should be vested to the SPC, 110 it seems to be difficult for
constitutional cases to be interpreted by courts.111 Reasons for denying vesting the
SPC with this power are not clearly revealed. The supremacy of the Constitution may
be the main thing which leads to the thinking that constitutional interpretation should
be vested to the Standing Committee of the NA rather than to the SPC. In other
words, the constitutional interpretation likely remains with the political institution. In
addition, many changes of structure, organisation, roles, allocation of courts in the
court system and the policy of applying common law approaches to precedents are
suggested in the current judicial reform by the CPV. However, the power of
interpreting constitution has never included in the policy of the CPV as well as in the
content of the reform. Therefore, it can be said that the constitutional interpretation
may not potential in the current times.

Furthermore, it can be said that the nature and regime of operation of precedents are
controlled by the doctrine of precedents (stare decisis) which is considered to be ‘the
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hallmark’ of the English legal system. 112 Studying stare decisis will offer an
understanding of how precedents work as a source of law in the Common Law. Thus,
knowledge of the doctrine of precedent is really important because the application of
judicial precedents as a source of law in Vietnam will, to a great extent, follow this
model. Therefore, the second question must be: ‘What are the principles of the
doctrine of precedents?’

‘What requirements must the courts respond to for administering and applying
judicial precedents?’ will be the third question which needs to be addressed. Its reply
will be a basis on which to assess the ability the Vietnamese court system to satisfy
the requirements for applying judicial precedents. Moreover, in order to answer this
question, changes brought by the current court reform in Vietnam which could benefit
the transplant of judicial precedents will also be analysed. As a result, the
requirements that Vietnam can currently meet at or will be able to respond to in the
near future will be set forth.

Regarding (3) A review of features of the Vietnamese legal and court system. The
review of the legal features of legal system, the court system and its reform will be
undertaken and provide essential materials to evaluate the possibility and the extent to
which the legal and court system can meet the conditions required for the viability of
the judicial precedents. Following this, the three subordinate questions targeted are:

a) How do specific features of the legal system of Vietnam impact on the
applicability of judicial precedents?
b) What are the weaknesses of the current court system? and
c) What are the content and processes of the current court reform?

Regarding (4) A critical examination of the viability of judicial precedents. Findings
obtained from research on legal transplants, Common Law judicial precedents, and
the legal and court system in Vietnam are more than sufficient to facilitate a critical
examination to identify the viability of judicial precedents in Vietnam. This critical
examination targets answer of the first main question and then provides the grounds
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for concluding the applicability of judicial precedents. Four subordinate questions of
this section, thus, are:

a) What is the purpose of the transplant of judicial precedents into the Vietnamese
legal system?
b) What is the extent of Vietnam’s ability to respond to the requirements for the
viability of judicial precedents?
c) What problems can Vietnam expect to encounter in meeting those requirements?
d) Which steps must be taken to implement judicial precedents in Vietnam?

Answers to those questions will be worth using in the evaluation of the viability and
possibility of the application of judicial precedents in the Vietnamese legal system.
From the above, factors supporting the applicability of judicial precedents as well as
factors impeding this applicability will be identified. As a result, conclusions can be
sensibly made about unavoidable modifications and limitations which must be
seriously considered for applying judicial precedents in the Vietnamese legal system.
As shown, the possibility and degree of the application of judicial precedents in
Vietnam will be identified.

In summary, there are two primary questions and fifteen subordinate questions
addressed in this thesis:

Primary questions

1. Are Common Law approaches to precedent viable in the Vietnamese legal system?
2. To what extent can Common Law approaches to precedent be applied in Vietnam?

Subordinate questions:

1. What are major theories of legal transplants which considerably influence legal
scholars’ views on background and aspects of legal transplants?
2. How are major theories assessed in terms of their strengths and weakness?
3. What issues of legal transplants are still being debated?
4. How can the meaning of success of legal transplant be understood?
25

5. What strategy can be used to evaluate the viability of legal transplants?
6. What are the roles of judicial precedents in the Common Law?
7. What are the principles of the doctrine of precedents?
8. What requirements must the courts respond to for administering and applying
judicial precedents?
9. How do the specific features of the legal system of Vietnam impact on the
applicability of Common Law approaches to precedent?
10. What are weaknesses of the current court system?
11. What are the content and processes of the court reform?
12. What is the purpose of the transplant of Common Law approaches to precedent
into the Vietnamese legal system?
13. What is the extent of Vietnam’s ability to respond to the requirements for the
viability of Common Law approaches to precedent?
14. What problems can Vietnam expect to encounter in meeting those
requirements?
15. Which steps must be taken to implement Common Law approaches to
precedent in Vietnam?

1. 4 Literature review
As can be seen, the aim is to transplant Common Law judicial precedents into the
Vietnamese legal system. To achieve the success of this transplant, many changes in
the recipient’s court system may be required to meet conditions for the viability of
judicial precedents. Therefore, there are five main areas to be reviewed in this
literature, namely, (1) the existence of precedents in terms of history, (2) the
recognition of the availability of precedents in the contemporary times, (3) studies of
Civil and Common Law precedents and reasons supporting the application of
precedents in Vietnam, (4) recent points of view on reforming the structure of the
Vietnamese court system, and (5) arguments for a changed role for the SPC.

(1) The existence of precedents in terms of history. In whatever their field of legal
study, all first year law students in Vietnam study the foundation subject ‘General
Theory on State and Law’. This subject provides the background knowledge for
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understanding the role and functioning of the state and law. 113 The concept of
‘precedents’ is normally presented in this subject as being ‘a form in which the state
recognises decisions issued by superior administrative bodies or superior courts to be
the basis of the resolution of future similar cases’. 114 Additionally, it is understood as
‘a form in which decisions issued by courts in cases where the law or regulations
either do not exist or are unclear’. 115

Pure Common Law judicial precedents which are close to the latter meaning are
unfamiliar to the current legal system of Vietnam. However, ‘precedents’, which can
interpret and supplement the law in case it was unclear, historically appeared and
were applied to a certain extent in Vietnam in the feudal times, in the French colonial
period, in the period of the existence of two concurrent governments in the North and
the South of Vietnam, and is still being debated.

According to A Textbook on History of Vietnamese State and Law, ‘precedents’ were
assumed to appear and be applied in Vietnam in its Hong Duc Code which existed
from the 15th century in the ‘Watershed’ Le Dynasty (1428–1788) to the Nguyen
Dynasty (1802–1858), when the feudal regime was well-developed. 116 They were
constituted from typical judgments which became laws under royal decrees which
were called ‘Le’ in the ‘Watershed’ Le Dynasty or ‘Lệnh’ in the Nguyen Dynasty. 117
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For example, Articles 396 and 397 of the Hong Duc Code, 118 which regulated the
inheritance of patriachic cult-determined portion of a person’s fields, are considered
to be structured to resemble the form of judgments. 119 In those Articles, particular
facts, (for example, the area of the cult-portion field) were retained to make the
content of those Articles detailed and easy to understand. 120 Therefore, Van Dai Do121
reasonably assesses that law-makers in feudal times realised and exploited those
strengths of ‘precedents’. However, it is noticed that precedents, which were officially
issued under ‘Lệ’ or ‘Lệnh’, could simply supplement the law without having the
special role assigned Common Law precedents. 122

With regard to the application of ‘precedents’ in Vietnam in the colonial period of
French (1858–1945), Bich Ngoc Duong and Thi Thuy Nguyen 123 clearly state that
‘precedents’ were collected and published in several collections, for instance, the
Collection of Northern Precedents (Tap An Le Bac Ky) in 1937 and the Collection of
Middle Land Precedents (Tap An Le Nam Ky) in 1941. In this period, Vietnam was a
colonial and half feudal country. 124 Thus, the two legal systems, i.e French law and
Vietnamese feudal law, were respectively applied in the North and the Middle Land.
That is the reason for the presence of the above-mentioned collections of precedents.
Dao et al supplement this idea by indicating that the Vietnamese Supreme Court and
the two administrative courts – Indochinese Ruling Court and French Executive
Institution – formerly applied ‘precedents’. This application occurred in cases where
the laws were silent or lacked clarity on certain issues. Here these bodies followed
court decisions made in previous cases or issued a decision based on general rules. 125
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However, those collections of ‘precedents’ lost their legal validity in fact after the half
feudal / half colonial state collapsed in 1945. 126

In the period from 1954 to 1975, ‘precedents’ also existed in Vietnam to a varying
extent in different areas. Vietnam, in this period, was divided into two parts – the
Provisional Republic of Southern Vietnam (in the South) and the Republic
Democratic of Vietnam (in the North) – each had a separate and very different
government. 127 In the South, ‘precedents’ were considered to be a source of
interpreting and supplementing the law. 128 In a case where the law or customary laws
were unclear, interpretation of law was needed so courts issued ‘precedents’. Scholars
could also use them to create legal and related theories. 129 However, once again,
‘precedents’ used in the South were a good source for reference without recourse to
the compulsory nature of precedents seen in Common Law precedents. 130 They were
used to foresee solutions or treatment for disputes that courts might apply. Thus, there
were many publications such as Precedents of Labour Cases (An Le Lao Dong) and
Housing Law: Explained by Precedents (Luat Nha Pho: Chu Giai Bang An le) which
contained and analysed many decided cases to serve as guidance for the professional
tasks of judges, and lecturers in law and others subjects. 131

The issue of whether precedents were used or not in the North or to what extent
remains to be identified; no available materials mention it. Recently, Do Van Dai
discovered that in the 1950s, when the legal system of Northern Vietnam had still not
completely developed, ‘precedents’ were stated to be applied in the Circular No
442/ttg dated 19 January 1955 issued by the Prime Minister. 132 However, the issue of
how and in which cases ‘precedents’ were used is not mentioned in any material.
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Briefly, the existence of ‘precedents’ has been confirmed in Vietnamese legal history.
However, it is noted that, the meaning of the so-called ‘precedents’ which Vietnam
historically applied are not similar to the Common Law judicial precedents.
‘Precedents’ in Vietnamese history have not been recognised as an official source of
law and have no binding force, unlike Common Law judicial precedents. They were
in fact used as a source to interpret and supplement the law in cases where the law
was unclear or silent respectively. Therefore, the above-mentioned collections of
‘precedents’ simply consisted of selected typical courts’ decisions. Consequently, the
‘precedents’ that existed in Vietnamese history are decided cases that played a model
role for judges as they addressed difficult cases caused or complicated by the
deficiency and uncertainty of the existing laws.

(2) The recognition of the availability of precedents in the contemporary times.
Regardless of the issue of which ‘precedents’ were applied previously in the legal
system of Vietnam, the recognition of precedents in the contemporary legal system is
a matter of controversy. There are three different points of view: first, there is
recognition of ‘precedents’; second, there is a hidden recognition of ‘precedents’; and
lastly, there are no ‘precedents’ recognised in the Vietnamese legal system. Some
legal experts, such as Vo Tri Hao 133 and Nguyen Cuu Viet 134 strongly affirm that
although in the Vietnamese law, courts have no official authority to issue
‘precedents’, precedents are indirectly considered as a source of law via Article 14 of
the Civil Code 1995 135 and Article 3 of the Civil Code 2005. 136 Interestingly, in cases
where no law exists, customary laws can be applied. If there are no customary laws,
legal analogy may be applied. Customary laws and legal analogy must not be
inconsistent with Civil Code rules. 137 Pham Hong Thai and Dinh Van Mau share this
point of view, when they state
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[I]n Vietnam legal materials, written laws, for example, laws and subordinate
laws are considered as sources of law. Precedents, in addition to customary law,
are not considered as sources of law. This understanding simply emphasises the
role of written law in the hierarchy of law but is not adequate and
comprehensive. In practice, there are many cases in which “precedents” have
been used in judgments. These have been developed by the Courts over time to
create a set of guidelines to assist in the solving of cases issued by the Supreme
People’s Court. 138

Presuming that this implies recognition of ‘precedents’, Do Van Dai states that the
Supreme People’s Court (SPC) has the following duties and authority: ‘instructing
other courts to apply laws consistently, collecting and summarising experiences of
courts on court-related work’139 to show that there is a ‘hidden’ regulation in which
the NA allows and recognises secondary laws introduced by the SPC. 140 An
anonymous scholar, 141 Duong Bich Ngoc and Nguyen Thi Thuy 142 support Do Van
Dai when they opine that there are implied ‘precedents’ which are contained in the
annual reports and guidelines of the Supreme Court.

With respect to the point that there is no recognition of ‘precedents’, Hoang Van Tu
affirms that in Vietnam, the unique source of law, which is recognised, is
legislation. 143 Additionally, Dang Thi Thu Thao, 144 and Nguyen Van Cuong 145 states
that Vietnamese scholars (and the nation more generally) has not recognised
‘precedents’ as a source of law in Vietnam. Pham Hoang Giang also observes that, in
practice, ‘precedents’ are not a source of law as they are not compulsorily complied
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with by inferior courts. 146 This point of view is indirectly supported by Nguyen Duc
Mai when he suggests that the recognition of ‘precedents’ needs to be changed in
legal fields to become a source of law in the Vietnamese legal system. 147 In terms of
legal education and training, the General Theory on State and Law148 confirms that
while no specific laws recognise precedents as a source of law in Vietnam’s legal
system, there remain annual reports released by the SPC available to guide inferior
courts to solve certain cases where current laws are inadequate or lacking. 149 This
controversy may end only when ‘precedents’ are recognised in the Constitution and
laws.

The inconsistency of the issue of whether ‘precedents’ are available in the current
Vietnamese legal system reflects the dissimilarity between the Common Law judicial
precedents and ‘Vietnamese precedents’. If the former are constituted from judgments
of authorised high courts and have binding force in Common Law, the latter are
considered to play a similar role as ‘precedents’ to guide inferior courts to solve
certain similar cases where the law is silent or is ambiguous. Therefore, an
anonymous author states that precedents as understood in the Anglo-American system
do not exist in Vietnam. 150 Nicholson and Minh Duong supplement this view when
stating that ‘the Vietnamese court decision is, as in other civil law systems, a
statement of applicable law for a particular case, rather than a significant source of
law’. 151 Gillespie affirms that ‘professional guidance takes the form of individual
rulings that are applicable to specific cases. It contrasts with Common Law precedents
in not necessarily having a general application.’152 ‘Professional guidance’ is
contained in the annual reports and guidance documents of the SPC to assist its
inferior courts in the judging process. Professional guidance is experiences on judging
146
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which are systematised and synthesised by the SPC. 153 Yet the notion of ‘guidance’ is
understood by Vietnamese scholars differently from precedents formed in the
Common Law.

(3) Studies of Civil and Common Law precedents and reasons supporting the
application of precedents in Vietnam. While current scholarly work in the area of
precedents is scant, some existing articles provide an understanding of precedents in
both Civil Law and Common Law countries. Distinguishing between precedents in
the Common Law and the Civil Law, Pham Duy Nghia 154 and Dang Thi Thu Thao155
consider that Common Law precedents provide a greater degree of certainty in cases
before Common Law courts that is lacking in Civil Law court cases.

General knowledge on the Civil Law precedents is discussed by Trieu Quang
Khanh, 156 Luu Tien Dung, 157 Tran Duc Son, 158 and Nguyen Van Cuong. 159 They all
identify that precedents are not considered to be a source of law but note that they
generally possess one important position in the Civil Law. 160 Courts in the Civil Law
countries simply decide cases on the basis of legislation to while courts’ judgments
are not considered to be a legal basis for deciding cases. 161 However, there is in fact a
trend that more and more judgments in court cases refer to decisions made in similar
cases, especially those decided in higher courts (especially those in supreme
courts).162 Explaining why this fact exists in the Civil Law countries where there is no
recognition of precedents as a source of law, Trieu Quang Khanh gives a number of
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reasons: (i) existing laws cannot predict all scenarios which might occur and the law
sometimes is silent on a particular matter; (ii) application of precedents increase
stability and certainty of the law; (iii) precedents encourage impartiality of judges;
(iv) application of precedents is convenient and effective; and (v) it can avoid
cancellation of judgments. 163 Supporting this view, Tran Duc Son adds that
precedents can fix defects of legislation 164 and Nguyen Van Cuong states that
precedents make application of law more uniform. 165

In general, the articles above simply are a focus for information relating to precedents
in terms of what their role is and how they operate in the legal systems of some Civil
Law and Common Law countries. It is undeniable that those articles are useful for
Vietnamese readers to distinguish several features between Civil Law and Common
Law precedents. However, the length of those articles (just three to ten pages) seems
too short to transfer insightful information on precedents to readers. In addition, the
content of those articles are not generally convincing because, with the exception of
the articles by Luu Tien Dung and by Tran Duc Son, which sometimes provide the
necessary acknowledgements, the remainder fail to provide them, and so material
from their sources of information cannot be retrieved, nor can the quality of thie
sources be known.

Amongst the articles which have been written on Civil Law precedents, one of the
most prominent is ‘Joint Research of Vietnam-Japan on the Development of Judicial
Precedents in Vietnam’. 166 Research cited in this 2007 study illustrates four main
areas of study related to judicial precedents in Vietnam: (i) a survey of the use of
judicial precedents in Vietnam; 167 (ii) methodology of decisions of cassation review
of the Judges’ Council of the SPC to perform a guiding role in uniform legal
application; 168 (iii) a related suggestion on the growth of a body of precedents in
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Vietnam; 169 and (iv) processes in place to develop and build a system of precedent in
Vietnam. 170 To date, however, the content has not been extensively canvassed.

The leading point of view of this research is that precedents are not only used in the
Common Law but also in the Civil Law. France, Germany and Japan are examples of
this situation. 171 A critical feature of this research is the evaluation of the causes of
and need to apply precedents as an official source of law in Vietnam. However,
several challenges exist in this field of study. Firstly, precedents discussed in the
context of the Japanese legal system belong to the Civil Law while knowledge and
experiences of precedents from the Common Law are not mentioned. Secondly,
although this is a study on precedents, documentary evidence as well as sources of
information are limited. Therefore the application of precedents described in this
research tends to be one-sided and wholly adopted from the Japanese model of
precedents, regardless of whether precedents are compatible with the Vietnamese
legal system, whilst limiting Vietnam’s ability to learn and obtain knowledge and
experiences of precedents from the Common Law.

Regarding studies on Common Law precedents, there are several articles which make
efforts to provide readers with knowledge in terms of the history of the development
and rules of Common Law precedents. Thai Vinh Thang 172 begins to describe the
development of precedents, which originated in England from 1066. He identifies
many factors which directly influenced the growth of precedents, that is, the situation
of having no uniform law across the different areas in England and the creation of a
Royal Court to apply common customary law to decide cases everywhere. 173
Following this, the establishment of the Royal Court led to the collapse of other local
courts and all jurisdictions then being concentrated in the Royal Court. Consequently,
the Royal Courts methodically formed the system of precedents. 174 In contrast to Thai
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Vinh Thang, Duong Bich Ngoc and Nguyen Thi Thuy 175 start the history of growth of
precedents even earlier. They assume that precedents early appeared in the 3rd century
(BC) in Roman society and were more fully developed in England in the 11th
century. 176 Agreeing with those latter scholars on the ‘birth’ of precedents, Luu Tien
Dung 177 confirms that precedents was developed in 11th century England and also
agrees with Thai Vinh Thang about impacts of the Royal Courts on the process of
developing precedent. In addition, Luu Tien Dung emphasises that the uniform
application of common customary law in every place in the country clearly led to the
formation of Common Law, which also necessarily involves precedents. 178

In terms of rules of precedents, Luu Tien Dung, Duong Bich Ngoc and Nguyen Thi
Thuy consider stare decisis as the leading rule which impacts on the operation of
precedents. They state that according to this rule, a judge must depend on previous
judgments to decide later similar cases. 179 Focusing on another aspect of stare decisis,
Thai Vinh Thang emphasises that the ratio decidendi in the judgment is the most
important rule to which a judge must refer in order to give a decision for similar cases
in the future.180 He adds that there are other rules for applying precedents, namely (1)
decisions of House of Lords (now the Supreme Court) are compulsory precedents for
its its inferior courts (but not itself); (2) decisions of Courts of Appeal are compulsory
precedents for its inferior courts and itself (except in criminal cases); (3) Decisions of
the High Court of Justice are compulsory precedents for its inferior courts. 181

In general, scholars try their best to bring to their readers knowledge of Common Law
precedents which is so strange to those more familiar with the legal system of
Vietnam. Their articles are useful to provide an ‘overview’ of the historical
background as well as the rules of precedents. However, their simple method of
accessing sources of information and then failing to provide adequate referencing
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makes those articles hardly able to be utilised. Most authors simply base their articles
on several sources so it appears that their sources of information are not adequate to
the task of making clear the nature and content of precedents. For example, there are
around ten sources which are used in Thai Vinh Thang’s article and six sources in
Duong Bich Ngoc and Nguyen Thi Thuy’s. Furthermore, there remains the situation
that acknowledgement of the sources for information used in articles is still largely
ignored. For example, in Thai Vinh Thang’s article, it is easy to recognise that the
information relating to historical growth of precedents, Statute law and Equity law is
taken from the book Comparative Law, which is written by Michael Bogdan, yet no
acknowledgment or citation is supplied. 182 Similarly, the information from An
Overview of Precedents presented in the article of Duong Bich Ngoc and Nguyen Thi
Thuy is also presented without any acknowledgment.

Another piece of research on Common Law precedents which is worth taking into
account is ‘Precedents and the Current Issue of Recognising Precedents in Vietnam ’,
a Masters research degree research completed in 2008 by Do Thanh Trung. This is a
profound piece of research which concentrated on the description of precedents
(mainly in the Common Law) and addressed the issue of application of precedents in
Vietnam. The aim of this study was simply as an initial document to provide
Vietnamese law scholars, teaching staff and students with a systematic introduction to
precedents. 183

Compared to other sources in the literature in Vietnam, this research manifested the
most serious attitude to concentrate on precedents, a topic which is considered to be
complicated for foreigners and even for local people who work in various fields of
law. Do Thanh Trung uses a variety of sources, including domestic and English
materials, to collect relevent information for the thesis. Do Thanh Trung’s work (and
use of his sources) is greatly appreciated because it brings basic knowledge on
precedents in terms of their origin, nature and features. 184
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One strong point of this study is that Do Thanh Trung successfully analyses
challenges which the legal system of Vietnam may have, were precedents to be
applied in Vietnam. For example, challenges in terms of changing the idea on
separation of powers and adding the law-interpreting role to the role of the courts185
are, in my view, two significant disadvantages among the current obstacles for the
application of precedents in Vietnam.

Besides the above-mentioned strong points of his material, there are still several
drawbacks which relate to the inadequacy of materials used for the description of the
precedents and the logic used for his conclusion.

First, Do Thanh Trung makes an effort to elucidate the nature of precedents and the
doctrine of precedent by using limited sources, for example mainly using material
from a single volume, Judicial Reasoning and the Doctrine of Precedent in
Australia, 186 in his section on the doctrine of precedent (10 of the 24 footnotes are
from the MacAdam and Pyke volume). Therefore, the analysis on precedents could
not be undertaken objectively or comprehensively and readers may feel that they are
simply reading a translation of that book.

Second, Do Thanh Trung argues in his conclusion that Vietnam should apply the
precedents of the Civil Law. 187 This argument seems to be illogical and unconvincing
because Do Thanh Trung has not done any research on the precedents of the Civil
Law except for a four page discussion on the roles of precedents in the Civil Law.188
In addition, sources of most of the information in this part cannot be retrieved because
the author did not acknowledge them. Therefore, the issue of applying the Common
Law precedents in Vietnam has not been determined.

In general, the thesis of Do Thanh Trung is still worth reading for readers who are
interested in enriching their knowledge on precedents. It is a useful work for reference
for law students when they are studying the subject of Comparative Law.
185
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Vietnamese scholars who are interested in precedents have sought to apply precedents
for various reasons. One such reason – agreed by many authors including Tran Ngoc
Duong, 189 Pham Hoang Giang, 190 Do Van Dai, 191 Nguyen Ngoc Duy My, 192 Nguyen
Hoang Anh, 193 Nguyen Anh Tuan, 194 Duong Bich Ngoc and Nguyen Thi Thuy 195 – is
that precedents should be applied in order to fill the gap between laws and practice.
According to these authors, this gap can results from changes in the economy, politics
and society or arises in cases for which law-makers have not been able to predict all
of the scenarios that may occur. Precedents may be an effective solution for these
issues when judges are proactive and creative in the explanation and application of
laws.

In addition, Vo Tri Hao assumes that precedents can supplement the lack of certainty
and specifications or details in legal regulations, 196 while Nguyen Nhu Phat
emphasises that precedents can be an effective tool in the process of interpreting and
developing the law to ensure a more uniform application of law. 197 Furthermore,
applying precedents can be a source of legal transparency 198 and consistency in the
application of the law, 199 and a basis for supplementing gaps of law, 200 and contribute
to the diversification and improvement of sources of law in Vietnam. 201
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As shown, the articles which are written about the application of precedents in
Vietnam are not numerous. Current articles simply provide an elementary background
to precedents and suggest that precedents be applied as a source of law in the
Vietnamese legal system. Thorough research on Common Law judicial precedents,
including their nature, attribution, operational rules and merits and disadvantages, as
well as the possibility of application of precedents in Vietnam has not been conducted
up to this time. The issue of whether precedents in the Common Law can be imported
into the Vietnamese legal system, therefore, will be addressed by the author in this
research.

(4) Recent points of view of reforming the structure of the Vietnamese court system.
The current judicial bodies in Vietnam, namely, the courts, procuracy, and
investigating bodies, are in the midst of judicial reform which has been initiated by
Resolution No 8,202 Resolution No 48 and Resolution No 49. 203 In regard to these
judicial bodies, the central focus of improvement for the court system is on reforming
its structure and roles. Accordingly, there is an ample number of articles and an
increased quantity of research which contribute opinions and views on improving the
court system.
In Vietnam, courts have central and important roles in the judicial system. 204 Results
of the operation of investigation, prosecution, justification, and judicial examination
are openly used by the courts to give final judgments on behalf of the state. In
addition, the courts have functioned to protect fairness, equality, and democracy; and
express the quality and prestige of the judicial system. 205 During the current
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construction of the law-based state, those functions of the courts become more and
more important.206 Therefore, improving the organisation and operation of the court
system is at the centre of concern in the judicial reform. 207

Currently, the organisation of the court system includes three levels, that is, the
District People’s Courts, the Provincial People’s Courts and the SPC. There are three
Courts of Appeal which belong to the SPC and these are located in the three regions
of Vietnam. 208 This structure is now considered to be a drawback because it has
required a large number of judges which led to lower quality in judging tasks in the
Courts of Appeal and specialised courts.209 As a result, the structure of the court
system is now being addressed.

The decision of whether to build up a court system of three levels or four levels was a
controversial issue for some time. 210 Under the systems initially proposed, a threelevel court system would have been structured from low to high, that is, the Regional
Courts of first instance, Courts of Appeal, and the SPC. Similarly, the four-level
structure would vertically consist of following courts, namely, the Regional First
instance Courts, the Courts of Appeal, the High Courts and the SPC. 211 There are
differences in terms of jurisdiction over levels of court given between both models of
court system. 212
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There were several arguments using different reasons to support or not support the
four-level or the three-level court system. 213 Agreeing with the four-level court
system, a vice-chief judge of the Courts of Appeal of the SPC, Le Thanh Duong,
stated that this structure would help decrease pressure on the SPC for reviews of
judgments and retrials compared to the existing situation. 214 A vice-president of the
People’s Committee of Ho Chi Minh City affirmed that this was a good structure (but
for different reasons) as it would help courts concentrate on judging tasks, sharing
roles and exchanging professional skills to certain extent. 215

In contrast, Dr Nguyen Hoai Phuong and Dr Chu Hai Thanh supported the three-level
court system model. 216 Nguyen Hoai Phuong assumed that there was no evidence to
show that the four-level court system would necessarily be effective. Indeed, she
believed, the structure might make it harder for people to understand the jurisdiction
of the various levels of the courts. Supporting this view, Chu Hai Thanh argued the
three-level court system would be tidier and allow judges to be more centralised. Tran
Van Do followed this view when he affirmed his support for the model of three-level
court system because it would help to more reasonably distribute the number of cases
among courts so as to avoid the situation where some courts have too many cases
while others have too few cases. 217 The choice was eventually made: and it was
decided in 19 October 2009 to adopt the four level model. 218 The restructure has
begun but is not yet complete.

(5) Arguments on the changing roles of the SPC. Beside the argument on the structure
of the court system, the issue of whether the SPC’s role of interpreting law should be
recognised also attracts continued interest from legal scholars. They tend to agree
with the position that the SPC should be entitled to interpret law. Pham The Luc, 219
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Nguyen Minh Tuan, 220 Vo Tri Hao, 221 Tran Ngoc Duong, 222 Luu Tien Dung,223
Hoang Manh Hung, 224 Nguyen Nhu Phat, 225 Do Van Dai, 226 Nguyen Dang Dung, 227
and Vu Hong Anh 228 state that the SPC should be vested with the role of interpreting
law.

These scholars argue that the SPC is the most appropriate body to take charge of
interpreting the Constitution, Acts and ordinances. 229 The role of the SPC always
attaches to interpretation of law. 230 The SPC, in addition to its jurisdiction (namely,
judicial reviews, retrials and appeals) is vested with the power and responsiblity of
giving guidance to inferior courts so that they will apply the law in a more uniform
manner. The SPC also has the responsibility for summing up judging experiences and
supervising the judicial tasks of the courts.231 Without guidance from the SPC,
uniformity in applying the law can not be achieved and many decisions of inferior
courts may need to be reviewed or re-heard. 232

Moreover, according to Vo Tri Hao, the courts have more independence from political
life than other state organs so as a referral mechanism they will be able to most fairly
interpret law. 233 Furthermore, as the SPC has been involved in a process of deciding
concrete cases at the highest level, it is in the best position to interpret laws to protect
the rights and legal interests of citizens. 234 Nguyen Minh Tuan agrees with this view
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when suggesting that in respect of the nature of judging tasks, courts are judicial
bodies which work closely with people; therefore, it is better to allow the courts to
interpret laws to decide cases if the legislation is silent.235 Nguyen Nhu Phat
supplements this view when arguing that due to the fact that courts must decide cases
even in the case where the law is silent, it is essential for the courts to interpret the
law on the basis of equality to solve disputes. 236 Vu Hong Anh adds one important
point, that is, vesting legal interpretation to the SPC also ensures the observance of the
Constitution. 237
In addition, and to a greater extent, Pham The Luc, 238 Ngo Duc Manh, 239 and Nguyen
Manh Cuong 240 still suggest vesting the SPC with the role of protecting of the
supremacy of the Constitution and the law, which is one legal rule of the law-based
state. Supporting all views presented as above, Hoang Manh Hung states that the
interpretation of laws and Constitution should be taken charge of by the SPC as has
occurred in many countries and with great effectiveness. Therefore, this is a good
experience on which to base the vesting of the function of interpreting law in the
courts.241

However, there are several reasons for the possible obstruction of granting the
interpreting law role to the SPC that can cause concern. For instance, Hong Hanh
Le 242 states that the legal interpretation of the SPC should not be recognised as an
official interpretation 243 because judges can escape from the boundary of meaning
which is contained in the legislation. An interpretation thus generated cannot convey
the intention of the NA. Furthermore, constitutional interpretation is a very difficult
work and requires highly qualified judges and strong support from the society. These
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requirements are prerequisite conditions for judges to carry out their role of the
constitutional interpretation. However, support for such a position regarding
Consitutional interpretation currently does not appear to exist in Vietnam. 244

Sharing the same concern as Le Hong Hanh, Ngo Duc Manh chooses dual solutions in
which the role of legal interpretation is vested in both the SPC and the Standing
Committee of the NA. 245 From this position, the legal interpretation of the former will
play a supplementary role to that of the latter. It means that the courts will only
interpret law and Constitution when they decide concrete cases. The aim of this
interpretation is to make the interpreted article (of the laws or the Constitution) clear
and concrete via concrete situations presented in cases before the courts. The Standing
Committee of the NA still maintains its traditional authority of official legal
interpretation of the Constitution and of interpretation of laws more generally by
issuing its resolution following the process and procedure regulated by the law. 246

Apart from the above opinions, there is no source which directly refers to the opinion
of the SPC toward its authority of legal interpretation. However, the book Nghien Cuu
Chung Viet-Nhat ve Viec Phat Trien An Le tai Vietnam (‘Joint Research of VietnamJapan on Development of Precedents in Vietnam’) 247 which was a cooperative study
by Vietnamese High Court judges such as Chief Judge of the Labour Court and Chief
Judge of the Economic Court of the SPC and some Japanese judges, indirectly
demonstrates the SPC’s desire to carry out the role of interpreting law via its decisions
in judicial reviews. 248 This desire is expressed via the support of the authors for the
application of precedents in Vietnam.

Although there are many articles written on the reform of the structure and roles of
the court system, their information, in fact, is simply presented in general terms.
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Putting this another way, readers of such articles should note the lack of thorough
research which relates to these issues. Vietnam is planning to apply precedents as a
source of law. This application of precedents will definitely require some changes on
the traditional roles of courts, especially of the SPC, such as enlarging the role of the
SPC in the law interpreting or law making roles. However, scholars seem hesitant to
suggest that the law-making role should be vested in the courts, although this is really
an important condition for precedents to be applied in Vietnam anytime in the near
future. Consequently, the connection of the two above issues has never been
mentioned and studied thoroughly.

Therefore, in the thesis ‘Evaluation of the Applicability of Common Law Judicial
Precedents in Vietnam’, the author will concentrate on assessing the viability and the
applicability of precedents in Vietnam. This evaluation will also identify the ability of
Vietnam to respond to the requirements for the viability of judicial precedents.

1. 5 Scope and methodology
Scope

The main content of this research is to evaluate the viability and the applicability of
Common Law judicial precedents in Vietnam. In this research, the author will focus
on information which is selected as the most specific, distinct and representative for
the Common Law judicial precedents. Following this, there will be no further mention
of the legal systems of Common Law countries. Information on the features of the
Common Law will mainly be taken from the English legal system, a progenitor in
Common Law systems. Precedents can be present in every country but precedents
which are applied in the English legal system are distinct due to their operation under
the doctrine of precedents. 249 Under this doctrine, precedents in English law are
always authoritative on inferior courts, while precedents are only persuasive in Civil
law. 250

249

See Arthur L Goodhart, 'Precedent in English and Continental Law' (1934) 50 Law Quarterly
Review 40, 40−1.
250
See Fon and Parisi, above n 10, 521 −2.

46

Methodology

The aim of this thesis is to discover the applicability of Common Law judicial
precedents as an official source of laws in the Vietnamese legal system. In order to
reach this aim, an insightful understanding on legal transplants, judicial precedents in
the Common Law, and the features of the legal system and the court system in
Vietnam needs to be gained. These are the three main areas that will be thoroughly
studied.

Of many methodologies such as comparison, analysis and deduction which are
commonly applied in doing a research, I would like to apply (1) the idea of
comparison of Patrick Glenn, which is called ‘Commensurability: Of Apples and
Oranges’, 251 (2) the idea of positivism in acknowledging roles of common law judges,
(3) the ideas of Ho Chi Minh 252 on the reception of cultural values from other
countries, and (4) the strategy for evaluating the viability of legal transplants which is
obtained from theory of legal transplant as the main methodology to influence my
whole paper, and (5) interviews with Vietnamese experienced judges.

(1) Glenn’s idea of comparison played a very important role as a motive and initial
basis for my study to be commenced. The content of this idea is that
There is no universal standard, no tertium comparationis; it is all internal debate,
which is what gives it its sense. Would you compare apples and oranges in terms
of their compatibility with international human rights norms? You could, but the
internal criteria provide you with what you need to order to reach any conclusion
you might want to reach. 253
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According to Glenn’s point of view, it is clear that people can compare objects
regardless of their differences in terms of shapes or qualities. Requirements for this
comparison are that ‘internal criteria’ and purposes for comparisons need to be
identified. For example, again, in my thesis, I must make sure that I can answer the
two primary questions: ‘Are Common Law judicial precedents viable in the
Vietnamese legal system?’ and ‘To what extent can judicial precedents be applied in
the Vietnamese legal system?’. In order to reach an answer to those questions, one
cannot avoid comparing two legal systems which have different features, that is, the
Vietnamese legal system and the English legal system. Two legal systems are not
placed in the same category; the Vietnamese legal system has long possessed many
features originating from the Civil Law while the English legal system belongs to the
Common Law grouping. Learning from Glenn’s view, some comparisons can be
completely done in terms of legal traditions, the nature, and points of view of
precedents which exist in the Common Law and might be available in Vietnam.

In addition, despite the fact that there may be no example in which a country in the
similar situation of Vietnam has applied judicial precedents as an official source of
law, the possibility of applying precedents in Vietnam nevertheless can have occurred
in the past and may occur in future. As Glenn explains, ‘there is no universal
standard…’. The main thing is whether a researcher has enough insight, sufficient
information and ability to do comparisons and analyses to reach his/her goal. This is
because ‘comparative reasoning permits and facilitates judgment.’254

Furthermore, I am also convinced by another view of Glenn, that of ‘bivalence’ and
‘multivalence’. According to bivalent thought, ‘Between two contradictory things,
there is no middle ground (no Buddhist middle way). In formal language, it is always
“[A] or [not A]”.’ 255 Following this school of thought, there are always separation and
distinction among things or events in the world. Thus, they must exist on one side or
the other of a boundary rather than in the middle of the boundary. However, Glenn
gives a convincing conclusion that bivalent thinking is not logical because ‘it would
say separation is artificial (“undercomplex”) and ignores the complexity of the real
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world, where everything is really a matter of degree rather than of sharp
boundaries’. 256

In contrast to bivalent thought, multivalent thought emphasises that ‘all categories are
vague and that all efforts of separation are arbitrary and artificial… Everything would
be matter of degree’. 257 According to this, there the so-called ‘middle ground’ still
exists. There are inconsistent things existing in certain traditions, for instance, the
Common Law and Civil Law are different families of law which contain various
elements borrowed and mixed from each other. 258 As a result, interaction and transfer
among different factors within one legal tradition or in various legal traditions usually
occur. From this, the issue of learning of a certain factor which originates in one
tradition and applying that certain factor from that legal tradition into another one is
completely feasible.

Therefore, according to multivalent thought, studying and determining whether
judicial precedents in the Common Law can be applied is completely feasible
although there are many differences between the Vietnamese legal system and the
Common Law. However, getting more information and knowledge on these legal
traditions is an extremely important prerequisite to reaching that goal.

(2) Taking the positivist approach to the roles of Common Law judges is one of
methodologies which are used in this thesis. Like judges in other legal systems,
Common Law judges decide ‘what the law is’ and make a decision for cases which
they take charge of. 259 Roles of judges usually consist of chairing the trial and
guaranteeing that it takes place effectively and predictably, determining and applying
the law and ensuring that justice is done. 260 However, the issue of whether judges
make law has been debated continuously. 261 This debate departs from the declaratory
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theory in the 19th Century by which ‘judges have no creative, or law-making,
function, and little or no discretion in handling rule; their task is the declaration and
application of existing rules to cases coming before them’. 262 H.L.A Hart and Ronald
Dworkin respectively represent positivism and non-positivism to reject and support
this declaratory theory. Hart, by the concept of ‘the open texture of law’, denies this
theory by admitting the creativity of judges in their judging tasks. He writes:

The open texture of law means that there are, indeed, areas of conduct where
much must be left to be developed by courts or officials striking a balance, in the
light of circumstances, between competing interests which vary in weight from
case to case. None the less, the life of the law consists to a very large extent in
the guidance both of officials and private individuals by determinate rules which,
unlike the applications of variable standards, do not require from them a fresh
judgment from case to case even though uncertainties may break out as to the
applicability of any rule...to a concrete case. Here at the margin of rules, and in
the fields left open by the theory of precedents, the courts perform a rule
producing function... 263

In contrast, by the view of law as ‘integrity’, Ronal Dworkin defends the declaratory
theory by confirming that judges interpret the law instead of making law. This view is
presented as follows:

Law’s constraints benefit society not just by providing predictability or
procedural fair-ness, or in some other instrumental way, but by securing a kind
of equality among citizens that makes their community more genuine and
improves its moral justification for exercising the political power it
does…[Integrity] argues that rights and responsibility flow from past decisions
and so count as legal, not just when they are implicit in these decisions but also
when they follow from the principles of personal and political morality the
explicit decisions presuppose by way of justification. 264

It is not easy to decide whether positivist or non-positivist idea is correct when they
are both very convincing. However, the author is more convinced by the positivist
point of view which acknowledges that judges make law. Therefore, research and
studies in this thesis will be carried out by the method of positivist approach in
addition to other methods. Moreover, to carry out studies on Common Law precedent
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approaches, the author need to inherit findings produced in many works written by
generations of legal scholars.

(3) Another method I will apply to reach the goal of the thesis is the philosophy of Ho
Chi Minh. According to him, Vietnam will maintain its cultural values and inherit the
cultural values of other countries regardless of their political regimes. 265 It means that
merits and benefits from other cultures will be learned and applied. Following this
approach, to assess the applicability of judicial precedents, the benefits of precedents
will be critically selected to consider whether they are helpful to address defects of the
legal system of Vietnam.

(4) There is still one more methodology which will be mainly applied throughout
chapter to chapter of the thesis, namely, the strategy for evaluating the viability of
legal transplants. It is a finding obtained from the re-examination of the discourse on
legal transplants (Chapter 2) and consists of three steps that allow identifying the
viability of a transplanted law in a recipient country. This result will be then used to
assess the applicability of that transplanted law. Consequently, the content of chapters
3, 4, and 5 are arranged to correspond relatively to the three steps of that strategy.

(5) Interviewing is also another methodology the author uses to clarify Vietnamese
judges’ current practices in judging cases. Four interviews with four experienced
judges of the People’s District Courts in Ho Chi Minh City have been conducted.
Interviewees were Judge Dang Huyen Phuong (People’s District Court of District 1),
Judge Pham Thao (Chief Judge of People’s District Court of District 2), Judge
Nguyen Ngoc Huyen (Vice-Chief Judge of People’s District Court of Binh Thanh
District) and Judge Vu Duc Toan (People’s District Court of Binh Thanh District).
The interviews are respectively carried out on 15, 21, 28 March, and 1 April, 2011.

(5) Furthermore, many common methods, including collection, analysis, synthesis,
comparison and assessment will be applied in six chapters of this thesis. To achieve a
neutral and objective outcome for every chapter, a wide range of sources of
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information from books, journal articles, reports, legislation, case laws, and other
sources will also be used throughout the thesis.

1. 6 Contribution of the thesis
The thesis directly contributes indispensable information and knowledge on the
transplant of judicial precedents in Vietnam via the four main areas which are targeted
for study, namely, (1) the discourse on legal transplants, (2) an analysis of Common
Law judicial precedents, and (3) a review of the features of the Vietnamese legal
system and courts, and (4) a critical examination of the viability of judicial precedents
in Vietnam. Each area will be elaborated upon below:

(1) From the discourse on legal transplants, the method used to evaluate the viability
and applicability of a transplanted rule (and its selection) will itself be a contribution
to Vietnamese comparative law scholars. This method can apply not only for the
transplant of judicial precedents into the Vietnamese legal system but also for other
transplants. Using a consideration of the discourse, an understanding of the theory of
legal transplants including current associated debates will be gained, an assessment of
its major theories on the success of legal transplants will be conducted and a strategy
for evaluating its viability will be adopted and that evaluation undertaken.

(2) From the analysis of Common Law judicial precedents, a greater understanding
will be gained of the roles of judicial precedents, as well as increased knowledge of
the doctrine of precedents and the requirements of the Common Law court system in
its administration and application of judicial precedents will be precious for
Vietnamese law-makers, researchers, and law students, helping them to expand their
knowledge in fields in which they are interested. For example, an understanding of
Common Law judicial precedents will assist the law makers to decide whether
judicial precedents are appropriate for application in Vietnam.

(3) The review of the features of the Vietnamese legal system and and courts will
offer scholars greater understanding of the current legal system of Vietnam in terms
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of its family of law, rule of operation of state power, and the special characteristics of
the constitution of law in Vietnam. Such information has changed much since 1992.

(4) The critical examination of evaluating the viability of legal transplant will offer
the law makers the grounds which favourably and adversely impact on the viability of
Common law judicial precedents in Vietnam. From this examination, difficulties and
advantages will be identified and so allow the law-makers to deal with them.

In sum, following those main findings obtained from each area, Vietnamese lawmakers can sensibly anticipate the possibility of applying judicial precedents as a
source of law in Vietnam. It can help to avoid risks which may occur in the process of
transplanting judicial precedents; or even enable transplants to be cancelled if it is
discovered that the application of judicial precedents can harm the legal system of
Vietnam rather than benefit it.

In addition, it is undeniable that this research will certainly expand the knowledge of
the Vietnamese scholars with regard to the theory of legal transplants and the
Common Law judicial precedents. Knowledge in these areas is scant in Vietnam.
Moreover, as for the field of legal training in Vietnam, this thesis seeks to provide law
students with a valuable document to help them understand and realise the nature and
operation of judicial precedents – a typical source of law in the Common Law – but
one which is unfamiliar to those associated with the Vietnamese legal system.
Furthermore, this research also provides foreign scholars with updated knowledge of
the current Vietnamese legal system which has considerably changed in recent times.

1. 7 Synopsis of the thesis
The thesis is structured into six chapters including the sections for the introduction
and the conclusion. The introduction is the first chapter and outlines on seven core
sections. It includes background, statement of problem, research question, literature
review, scope and methodology, contribution and the synopsis of the thesis. In this
chapter, the problems which led to the birth of the topic are set out. For instance, the
inadequacy of legal interpretation, the lack of certainty of written laws, and the
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deficiency and inconsistency of the legal system are some of drawbacks of the
Vietnamese legal system. The transplant of the Common Law judicial precedents is
suggested as one of the most effective solutions to overcome those drawbacks.
However, to determine whether the application of precedents can occur and be truly
effective in the Vietnamese legal system requires thorough research before the
concept of Common Law judicial precendents is transplanted. This research is being
established to answer the two main questions, that is, ‘Are Common Law judicial
precedents viable in the Vietnamese legal system?’ and ‘To what extent can Common
Law judicial precedents be applied in Vietnam?’.

After Chapter 1 (Introduction) is presented, Chapter 2 (A discourse on legal
transplants: A re-examination) will provide indispensable knowledge for Vietnamese
law-makers to determine whether Vietnam should implement the transplant of judicial
precedents and how to carry out this transplant. There are three main parts organised
in this chapter, namely, theories of legal transplants, current debates on theories of
legal transplants, an evaluation of theories of legal transplants and a strategy for
evaluating the viability of legal transplants.

Chapter 3 (An analysis of the Common Law judicial precedents) will emphatically
offer knowledge relating to the doctrine of precedents, its principles, and the
necessary and sufficient conditions for the viability of Common Law judicial
precedents. Later, findings of this chapter will be used to assess the adaptive
possibility of Vietnam in responding to the requirements for the existence of judicial
precedents in Vietnam. There are three main areas in this chapter, namely, the
background of the Common Law and its connection with judicial precedents, the
doctrine of precedents and its principles, and the requirements for Common Law
courts to administer and apply judicial precedents.

Chapter 4 (An overview of features of the legal and court system in Vietnam)
analyses specific features of the Vietnamese legal and court system which are
considered to impact directly on the transplant of judicial precedents. Chapter 4
consists of three main sections, that is, an overview of the features of the Vietnamese
legal system, the current court system, and the reformed court system and its
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processes. Information in this chapter will be essential materials for use to examine
critically the viability of judicial precedent in Vietnam in the following chapter.

Chapter 5 (A critical examination of the viability of judicial precedents in the
Vietnamese legal system) will conclude the section on the viability of judicial
precedent in Vietnam – the first primary question of the thesis. Four main areas will
be examined, namely, (1) The identification of the need to transplant judicial
precedents to address the weaknesses of legislation in Vietnam; (2) An analysis of the
ability of Vietnam to meet the requirements for the viability of judicial precedents; (3)
Problems Vietnam encounters in its response to the requirements for the viability of
judicial precedents; and (4) Steps which must be taken to implement judicial
precedents.

Chapter 6 (Conclusion) will focus on answering the second primary question of the
thesis, that is, to what extent judicial precedents can be applied in the Vietnamese
legal system. This chapter is organised to contain two following parts. A summary of
main findings and a confirmation of the viability of judicial precedents will be first
identified. Then, the conclusion on the applicability of judicial precedents in terms of
its modifications and limitations will be presented.
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2

A DISCOURSE ON LEGAL TRANSPLANTS: A RE-EXAMINATION

2.1 Theories of legal transplants
2.1.1 Overview of legal transplants
2.1.1.1 Concept
2.1.1.2 Historical evolution of legal transplants
2.1.2 Major theories of legal transplants
2.1.2.1 The theory of Alan Watson
2.1.2.2 The theory of Otto Kahn-Freund
2.2 Current debates on theories of legal transplants
2.2.1 Current debates on legal transplants
2.2.1.1 On the typology of legal transplants
2.2.1.2 On the viability of legal transplants
2.2.1.3 On the meaning of success of legal transplants
2.2.1.4 On factors influencing the success of legal transplants
2.2.2 Summary of legal transplants
2.3 Evaluation of theories of legal transplants and a strategy for evaluating the
viability of legal transplants
2.3.1 Evaluation of theories of legal transplants
2.3.2 Adoption of Watson’s theory and its qualifications
2.3.3 Strategy for evaluating the viability of legal transplants.

This chapter is described in the title as being a ‘re-examination’. This is because the
study of legal transplant is a field which contains many different and conflicting ideas
in terms of concept, theory, types, and factors for success. Therefore, before reaching
the main purpose, that is, to determine whether and how to implement the transplant
of Common Law approaches to precedent in Vietnam, a re-examination of legal
transplants has been carried out to generate a current picture of the field as well as to
consider the influences of existing theories and to identify factors that contribute to
success for legal transplants.

Chapter 2 – A Discourse on Legal Transplants: A Re-examination will provide
indispensable knowledge for Vietnamese lawmakers to determine whether and how to
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implement the transplant of Common Law judicial precedents in Vietnam. It is
necessary to identify the applicability of a transplanted rule in a recipient country
before carrying out that transplant. Gaining knowledge of legal transplants which
needs to be obtained for assessing this applicability generally involves reviewing
theories of legal transplants, understanding common conditions to make legal
transplants success and identifying a strategy for evaluating the viability of a prospect
transplants. Accordingly, the three main sections organised in this chapter are (1)
theories legal transplants, (2) current debates on theories of legal transplants and (3)
evaluation of theories of legal transplants and strategy for evaluating the viability of
legal transplants.

As presented in Chapter 1 – Introduction, transplanting Common Law judicial
precedents is identified as a solution to several issues, including the inadequacy of
legal interpretation, the lack of certainty of written laws, and deficiency of the
Vietnamese legal system. 266 This is a case of legal transplants, a situation where
foreign legal rules or institutions are transplanted from a foreign country to a recipient
country. The answer sought to one of the two main question of this thesis – ‘To what
extent can the transplant of judicial precedents be applied in Vietnam?’ – will be
mainly based on the findings of this chapter. This answer can be obtained via the
anticipation of the viability of this transplant gained from insight into legal transplants
(gained during research studies) in terms of their theories and the debates associated
with legal transplants. Based on the insight gained, the possibility of success of legal
transplants can be predicted and a strategy to make certain a particular transplant is
successful will be indicated.

In order to record the discourse on legal transplants, the writer undertook extensive
research using a number of methods of collecting, synthesising, analysing, comparing
and evaluating a variety of materials (including books, journal articles, and web
pages). Coverage of the theories of legal transplant will be started in the initial
overview, consisting of the concept and historical evolution, and then in the study of
the theories of major theories of legal transplants. In this section, obtaining and
understanding the main cores of Watson’s and Kahn-Freund’s legal transplant

266

See Chapter 1- Introduction in this thesis, 11–5.

57

theories which have become background knowledge referenced by most of scholars
on legal transplants are targeted. As legal transplants are not simple phenomena,
although the theories of Watson and Kahn-Freund are generally considered to be
major, there still many different points of views concerning legal transplants.
Therefore, studying various views from debates on legal transplants is really
necessary to fully understand this phenomenon and its trends in reality. From those
debates, a summary of legal transplants relating to typology, viability, the meaning of
success, and factors influencing a successful legal transplant will be made and the
material analysed. Finally, legal transplant theories will be evaluated to determine
which theory is the preferable option to follow, and a strategy for evaluating the
applicability of a legal transplant will also be deduced.

2. 1 Theories of legal transplants

2.1.1 Overview of legal transplants
2.1.1.1 Concept

There is a plethora of terms that describe the phenomena by which a country applies
laws or legal rules learnt or imported or imitated or transferred or copied from a
foreign legal system. They include ‘legal transplant’, ‘legal transplantation’,
‘diffusion’, ‘transposition’, ‘legal irritant’, ‘legal borrowing’, ‘imitation’, ‘legal
transfer’, to name but a few. 267

Scholars tend to have their own reasons to select the terms they prefer. For instance,
Örücü prefers to use ‘transposition’ because he compares this phenomenon with
music in which
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[E]ach note (legal institution of rule) is sung (introduced and used) at the same
place in the scale of the new key (of the recipient) as it did in the original key (of
the model); the ‘transposition’; occurring to suit the particular voice range
(socio-legal culture and needs) of the singer (the recipient). 268

In another example, Twining likes to use ‘diffusion’ because he assumes that
Diffusion is a standard concept in the social sciences. It is high time for closer
connections to be made between the vast, largely empirical, social scientific
literature on the diffusion of innovations, language, social movements, etc. and
the largely unempirical, under-theorised literature of transplantation and
reception of law’. 269

Although the use of the term ‘legal transplant’ seems to be pre-eminent,270 there is
still no unanimous agreement among scholars as to its use. Scholars who disagree
with the use of this term assume that ‘legal transplant’ cannot correctly express the
nature of the phenomenon. For example, Shah, 271 who focuses on the cultural nature
of the phenomenon, assumes that the notion of legal transplant Watson gives is too
restrictive to be able to express cultural values of nations in adopting foreign laws.
Shah argues that the notion of legal transplant must ‘acknowledge the strong
determining role of culture of the sending or receiving society when assessing the fate
of any such rule’. 272 Thus it appears that various scholars have focused on different
perspectives of a phenomenon so they would prefer to use terms which express the
perspective they conceive to be the most important.

Consequently, scholars may each choose to use various terms other than ‘legal
transplant’. For instance, Teubner suggests the term ‘legal irritant’ instead of ‘legal
transplants’ because, he opines, the latter term is unable to describe properly the
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nature of this phenomenon. 273 He assumes that the adoption of a foreign rule into a
legal system of one nation is not as important as the efforts the recipient country
makes to reform its own situation to allow that country to apply foreign rules
successfully. 274

Though Friedman does not suggest another term, he is of the opinion that the term
‘legal transplant’ is murky. 275 His point is that the reason which leads to its
occurrence, such as ‘modernisation’ or ‘industrialisation’, 276 is not accompanied by
the term ‘legal transplant’.

There are several ways to define legal transplants in the comparative law field.
According to Watson,277 a legal transplant is ‘the moving of a rule or a system of law
from one country to another or from one people to another’. A similar definition of
legal transplant given by Miller is ‘the movement of laws and legal institutions
between states’. 278 Garoupa and Ogus 279 give another way to define legal transplant as
‘unilateral changes of a legal order by which one jurisdiction imports legal norms
from another jurisdiction’. Furthermore, legal transplants are understood as ‘a form’,
‘a result’ of legal change 280 and ‘a means of law reforms and modernisation’.281
Moreover, Gillespie refers legal transplants as ‘legal transfers’ in his book
Transplanting Commercial Law Reform. He analyses this phenomenon ‘as the
transfer of laws and institutional structures across geopolitical or cultural borders’. 282
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Briefly, it is impossible to deny that a variety of terms signify the same
phenomenon 283 of a transfer of laws or rules from one country to another country. In
spite of the popularity of the term ‘legal transplants’, every scholar, based on her or
his individual viewpoint or focus, freely selects her or his own term to name the
phenomenon. In this paper, the writer prefers to use the term ‘legal transplant’ rather
than others because it is currently so common to many scholars.

2.1.1.2 Historical evolution of legal transplants

There are no documents identifying exactly when the phenomenon of legal transplants
appeared. However, its historical development must have started in ancient times
parallel with legal development. In other words, legal transplants are not new. 284 This
topic has inspired scholars to research and debate. 285 Watson, 286 and Wälde and
Gunderson 287 state that the age of legal transplants is as ‘old’ as the law itself is.
Other scholars supplement this view when they conclude that the legal systems of
countries are usually the results of the processes of learning and mixing of legal
solutions among the countries in the world 288 and ‘there are no pure legal systems’. 289
The reception of Roman law in Europe 290 or the new Dutch Civil Code which is a
product containing factors of the Common Law, and French and German Law 291 are
typical examples for the evolution of law which is associated with legal transplants.
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According to Watson, the history of legal transplants can be traced from ‘remote
antiquity’. 292 To prove this point, he compares the rules which deal with the
compensation payable by the owner of a goring ox, as contained in the Mesopotamian
Code of Eshnunna (dated from the 18th century BC), the Babylonian Code of
Hammurabi (dated from the 17th century BC) and of Exodus (dated some centuries
after Hammurabi). 293 From this comparison, he discovers that there is likeness in the
forms as well as the content of those rules originating from various regions regardless
of their geographical distance. 294 He concluded that, if not for legal transplants, those
codes could not have the exhibited similarities. 295

Observing the literature on legal transplants, looking back on legal scholarship, the
modern evolution of legal transplants is possibly divided into three periods wherein
major legal transplants gradually occurred. They are the periods before World War II
(1939–1945), after the World War II296 and the contemporary period. Across these
periods, the nature of legal transplants has largely shifted from imposed to voluntary.

The feature of imposition of legal transplants, in the period before World War II, is
apparent when one considers that legal transplants were mainly used in the process of
the colonisation of conquered countries. 297 The conquerors imposed their laws to
colonise, resettle or occupy and to expand their rule over the defeated land. 298 Its
purpose was to serve the need for ruling by the victors.

Roman law spread to most of Europe during Rome’s colonisation of much of the then
known world and was a typical result of the process of the Roman colonisation. 299
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The result of this early conquest by Rome (and its later revival) was that Roman law
influenced not only European countries but also various other places in the world
when these were later time colonised by European powers. For example, the French
Civil Code, as a development of Roman law, 300 was initially imposed in most
European countries during the Napoleonic era, 301 as well as in Quebec and Louisiana,
South America. South Africa and Ceylon. Even Japan was affected by the German
version of the Code (adopted over time both directly from Rome and indirectly from
France). Other places across the world are now Civil Law countries, most often due to
European colonisation. 302 Often however the results could be an admixture of Civil
Law and some other transplants. The end of the colonial period often saw a reevaluation of the system and its overhaul, but not its abandonment.

The spread of the Common Law was also characterised by the imposition of legal
transplants. Through the colonial expansion of the British Empire, the English legal
system was transferred to many countries around the world, including Australia,
North America, much of South East Asia, India, and large parts of Africa and so
forth. 303

The existence of various early legal transplants should also be taken into account,
including the transfers of Chinese Codes into many Asian countries’ laws (including
those of Vietnam), and also the imposition of Spanish and Portuguese laws into South
America during early colonisation efforts (for example, by Portugal in Brazil and by
Spain in Chile and elsewhere) and into Latin America (for example, by Spain in
Mexico).304
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As noted above, prior to World War II, legal transplants were mostly the result of
colonisation or conquest. Forceful imposition, thus, was the pre-eminent feature of
legal transplants during this period. Sacco considers imposition to be ‘the motor of
diffusion of legal models’. 305 In this context, transferee nations are weaker than the
transferors and always in reactive situations in receiving or adapting foreign laws.

In the period from after World War II until now, legal transplants have continued to
occur but with a change in process, that is, voluntary receptions of foreign laws. 306
This process results from the need to reform the law because of economic, political or
religious change. 307 Mistelis supports this point when stating that:‘As states around
the globe implement dramatic political and economic changes in response to external
and internal developments, their legal systems must be radically altered.’308
Decolonisation and the collapse of the socialist system produce the two main episodes
of intense, voluntary legal transplant after World War II. Each episode might be
considered an aspect of globalisation.

Globalisation can be conceptualised as economic, technological, and normative
processes. 309 Globalisation through economic processes reduces national and
international barriers to create opportunities for nations to participate equally in the
‘economic playground’ of the world. 310 In respect of technological process,
information can be globally exchanged via the global internet to promote
communication regardless of frontiers among countries. 311 Through its normative
process, globalisation builds up common rules and norms via international
organisations such as the World Trade Organisation (WTO) or World Bank which
apply equitably among its member countries in international economic relations. 312
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Primarily, it is the economic aspect of globalisation which is most directly connected
with legal changes. In other words, economic globalisation does not only transform
trade in goods and services but also the law. 313 Seita summarises the main features of
economic globalisation as follows:
First, it increases opportunities for sellers as well as buyers. Second, economic
globalization simultaneously creates new competition. Third, it develops
interdependency among nations. Finally, economic globalisation spreads the
ideology of the free market economy model because the industrialised nations,
the major promoters of globalization, advocate free market policies. 314

In fact, globalisation does not require transplantation but it promotes the impulses of
many countries which want to integrate into international economic organisations to
improve their laws. To carrying out improvements quickly, transplanting law from
economically well-developed countries is best.

It is popularly argued that, in addition to economic impulses, human rights, public law
and rule of law are also strong drivers for reform. However, economic development
must be recognised to be one of the main reasons for legal change in every country.
Therefore, globalisation has resulted in demands for legal changes in many legal
systems. In order to be able to join in the process of international integration, nations
worldwide need to adjust or to change or to improve their legal systems to meet
common standards of globalisation. 315 Consequently, many countries are borrowing
laws from economically developed countries as rapid solutions to improve their legal
system during such a period. 316

The first major transplants to take place after World War II were mainly adopted from
the United States law 317 and Western European law (mainly French law, and English
law) 318 to other countries. At this time, countries in Latin America, Africa and to a
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lesser degree, Asia, received ‘legal codes’ which were copied from the United
States.319 The increasing popularity of the United States law came from its prestige.
The United States was one of the most powerful countries in the world after World
War II. 320 Its strong economy, and especially the widespread operations of its multinational firms, contributed to the prestige of its law. 321 As a result, some developing
countries chose to follow the United States model in an effort to maximise
opportunities for doing business. 322 Even the legal systems of European countries
have been considerably influenced by the United States law in some fields. For
example, the legal institutions of trust, franchising, and lease are the results of the
process of borrowing the American legal system. 323

Also contributing to its prestige, increasing the influence of its legal system in ‘Third
World Countries’ was a strategy of the United States during the Cold War. 324
Moreover, the United States was the leading country to initiate the establishment of
international organisations such as the United Nations, the World Bank, the IMF, and
GATT at ‘key moments in globalisation’. Seita briefly describe this contribution of
the United States in the establishment of those international organisations as follows:
Identifying the birth of globalization is an elusive task, but one possible date is
the year 1945, when the United States led the Allied powers in creating the
United Nations and its companion international organizations, the International
Monetary Fund (IMF) and the International Bank for Reconstruction and
Development (World Bank). Later in 1948, the United States and its democratic
allies established the General Agreement on Tariffs and Trade (GATT), another
important economic institution along with the IMR and the World Bank. 325
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In spite of the increasing influence of the United States legal models, Western
European laws were also often chosen as models in the former colonies of Western
European countries. The majority of those colonies were now becoming independent
nations, but continued to maintain and apply the laws of the western powers that had
previously been imposed upon them. 326 In addition, some developing countries
imported Western European law in response to ‘substantial financial and persuasive
influence by the major development funding organisations’. 327

The second major contemporary episode of legal transplants occurred with the
collapse of the socialist countries 328 in the late 1980s. 329 The feature of legal
transplants in this period was also voluntary and the law of the Western European
countries and the United States are still predominant sources for models. 330 The
demise of socialism led the socialist countries to confront serious economic and
politic dilemmas 331 and the need to conform their ‘obsolete’ legal systems to the
market economy. 332 Accordingly, the essential and urgent requirements for postsocialist countries were for a legal system that:
guarantees freedom of contract, protects property and proprietary rights, provides
for an adequate regulation of secured transactions, and is further seen to give
practical protection and remedies in the case of non-payment of a debt, a
jurisdiction where the judicial system is fast and efficient, and where security is
guaranteed is attractive both to local and international investors. 333
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In order to improve their legal systems to reach those standards, many post-socialist
countries carried out large-scale legal transplants with sources that primarily
originated in Western European laws. 334 For instance, the idea of codification from
the Civil Law tradition was chosen by former socialist countries instead of the AngloAmerican Common Law. 335 The reason for this is understandable. Like the Civil Law
countries, socialist countries, which are primarily located at the Central and Eastern
Europe, have law whose origins are found in Roman-Germanic Law. 336 During the
socialist period, those countries were influenced to varying degrees by ‘scholarly
works and statutes’ of Western European countries such as France, Germany, Austria,
Italy, or Switzerland. 337 The similarities of legal background properly inclined the
post-socialist countries to choose to borrow Western European law.

Nevertheless, as the United States was ‘the most dynamic of the advanced marketcapitalist economies’, 338 the economies of former socialist countries in transition to
market-based economies sought to emulate its success in administering the market
economy. Therefore, the influence of the United States’ legal model on the former
socialist countries was not unimportant. For instance, ten years after the collapse of
their communist regimes, Central and Eastern European and Baltic socialist countries
borrowed European commercial law but learnt from the United States model on
corporations and bankruptcy. 339 Moreover, the United States legal thinking which
relates to ‘the formal elements of democracy’ and ‘the legal pillars of market
economies’ also had a certain impact on the law of post socialist countries. 340 For
example, the process of privatisation in Eastern European countries was generally
influenced by the United States law. 341
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At the present time, participation in the international economy is the aspiration of all
countries in the world. To reach this aim, the legal systems of nations need to be
harmonised continuously. Therefore, voluntary legal transplants have continued to be
emphasised and implemented. The legal systems of developed countries, which have
successful market economies, have generally become models for developing countries
to follow. 342 The laws of European countries and the United States have continued to
have a great impact on less economically developed countries. For instance, the
models of the French legal code and the United States Constitution can be considered
as pre-eminent examples that have influenced many countries in the current processes
of transplants. 343

In brief, legal transplants have an important role in the development of the law that
stretches back through history. Legal transplants that took place during the time
before World War II were mainly the impositions of conquest and colonisation by
powerful countries, while post-war legal transplants were mostly implemented by the
transferee voluntarily. Voluntariness still characterises present legal transplants, as
most countries support globalisation in both its economic and legal dimensions.
Accordingly, the trend to the future – should voluntary transplants continue 344 – is one
where the borderlines between world’s legal families will gradually become more
blurred. 345

2.1.2 Major theories of legal transplants

It can be said that the phenomenon of legal transplants is remains controversial in
many respects, such as its terms and concepts, theories and the possibility of success.
In other words, legal transplants are still at the centre of a debate in which many
different points of view exist. However, of those views, the theories of Watson and
Kahn-Freund from their different perspectives find that, if certain conditions are met,
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legal transplants are able to be successful to a certain extent regardless of differences
in terms of legal tradition or far-flung geography. Moreover, these two theories are
considered to be fundamental ones on legal transplants for scholars’ to apply in their
research. Further, Watson’s theory and strengths of Kahn-Freund’s will be a basis for
constituting a strategy for the transplant of Common Law judicial precedents into the
Vietnamese legal system.

The phenomenon of legal transplants is not a new topic but was long ago examined in
the writings of legal scholars such as Montesquieu, 346 Pound 347 and Albert. 348 Among
those works, The Spirit of Laws written by Montesquieu is the earliest on legal
transplants. 349 His proposition in this work is that the transferability of national law is
unusual because each country has its own features which suit its people. 350 This view
is followed 351 and even becomes a premise upon which Kahn-Freund later builds his
theory of legal transplants.
According to Twining, 352 there were following Montesquieu, several writings by
Gabriel Tarde, Sir Henry Mine, and Max Webber that analyse this topic but their
focuses were on ‘cultural anthropology’ rather than law. Then, in 1953, Paul
Koschaker’s research on the reception of Roman law in Medieval Europe inspired
other scholars to study this topic. 353 The phenomenon of legal transplants was studied
and discussed by several scholars by 1959. 354
A revival of interest came about in the 1970s, when Beckstrom355 and Watson356
published their works, Transplantation of Legal Systems: An Early Report on the
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Reception of Western Laws in Ethiopia (1973) and Legal Transplants: An Approach
to Comparative Law (1974) respectively. Also in 1974, Kahn-Freund 357 released an
article On Uses and Misuses of Comparative Law concerning legal transplants.
Watson’s 1976 article, Legal Transplants and Law Reform, argues with Kahn-Freund
on the viability of legal transplants and concurrently identifies his own theory of legal
transplants.
These works formed a foundation for later research on legal transplants. 358 For
instance, in Italy, Sacco focuses on the theory of legal transplants in his book
Introduction to Comparative Law in 1980. 359 In 1988, in France, Eric Agostini360
studied the cases of Japan and Turkey, where the Civil Law tradition was imported,
differentiating between ‘assimilation and adaptation’ in importing law, and
distinguished ‘borrowing’ and ‘receiving’ law. In Germany, the Schriften zur
Europäischen Recht und Verfassungsgeschichte (edited by Reinhard Zimmermann,
Reiner Schulze and Elmar Wadle) largely contained the analysis and synthesis of
legal transplants in the Civil Law tradition. 361 Those works are simply some
prominent examples of the literature on legal transplants.

Due to the growing number of legal scholars interested in the phenomenon of legal
transplants, it has become an important subject of contemporary Comparative Law. 362
Since 1990, at the Thirteenth Congress of the International Academy of Comparative
law, it has been officially recognised as a discipline of Comparative Law. 363 Although
many scholars continue to publish their works on legal transplants (for example,
Geller, Legrand, Pistor et al, and Xanthaki), 364 the arguments of Watson and Kahn-
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Freund appear to be acknowledged by other legal scholars as the fundamental theories
of legal transplants. 365 For instance, Nicholson 366 used Watson’s theory ‘as a guide’ to
find that the American slave law was imported from English legal system. Similarly,
Teubner based his work in Legal Irritants: Good Faith in British Law or How
Unifying Law Ends up in New Divergences on Kahn-Freund’s theory and confirmed
that ‘not all legal institutions are culturally embedded; some are insulated from culture
and society’. 367 From this, he concludes the degree of the closeness in the relationship
between a legal rule and its ‘social system’ will be a determinant as to the successful
borrowing of that legal rule. 368 The theories on legal transplants of Watson and KahnFreund, thus, are presented below.

2.1.2.1 The theory of Alan Watson

Watson is a Scottish comparative legal historian. 369 Before publishing his first book
Legal Transplants in 1974, he had already written many works on legal transplant
theory and related issues. 370

The main theme of Watson’s theory of legal transplants is that foreign legal rules or
institutions can be transplanted into a recipient country, regardless of differences in
features between the donor and the recipient countries. There are three main reasons
he gives to support this theory: (1) legal borrowings have been a common method to
develop the laws of many nations; (2) a state’s law does not rely on its society; and
(3) the proposed transplant is always a ‘good idea’ assumed by law makers.
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(1) Legal borrowings are a common method of law development. Watson is very
optimistic and confident in affirming his theory on the viability of legal transplants.
He asserts that the popularity of legal transplants as an effective tool for legal
developments is recorded throughout history. 371 Legal transplants are primary sources
for legal developments in many countries in the world. 372 A frequent example is the
private law of Western countries which was achieved by the use of legal transplants
from the Roman Civil Law and English Common Law. 373

(2) A state’s law does not rely on its society. Watson’s argument is that ‘the
transplanting of legal rule is socially easy. Whatever opposition there might be from
the bar or legislature, it remains true that legal rules move easily and are accepted into
the system without too great difficulty’. 374 This view flows partly from his viewpoint
that there is almost no connection between the state’s law and its society. 375
Accordingly, law is an independent element in a social structure with its own ‘life and
vitality’. 376 If that connection was intimate, legal transplantations would be more
difficult and have a shorter presence. 377 Thus, Watson disagrees with the ‘mirror
theories’ of law, where the law is conceived
not as a kingdom unto itself, not as a set of rules and concepts, not as the
province of lawyers alone, but as a mirror of society. It takes nothing as
historical accident, nothing as autonomous, and everything as relative and
molded by economy and society. This is the theme of every chapter and verse. 378

However, Watson partly concedes the relationship between the law and its society to a
certain degree. 379 As a result, he admits it is more difficult for legal transplants to
succeed if the proposed rules are not appropriate to the political circumstances of the
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recipient country. 380 However, this point does not influence Watson’s argument on
the likelihood of successful legal transplants because from ancient times, historical
evidence proves that legal borrowings among countries have been increasingly
common. 381

(3) The proposed transplant is always a ‘good idea’. The loose connection between
the states’ law and its society means legal rules are not embedded in their society.
Instead, legal rules ‘operate on the level of idea’. 382 As a result, any country, even if
different from the donor country in terms of politics, economy or environment, can
successfully borrow a proposed transplant. Like a tree, it can easily take root and
grow up in various lands. Thus Watson affirms that foreign law can be borrowed even
in circumstances where the environment and politics of the donor are far different
from those of the receiving country. 383 A legal transplant can succeed even when it is
borrowed from a state ‘at a much higher level of development and of a different
political complexion’. 384 He gives some examples to illustrate where differences in
environmental and political context between the giving and receiving countries, such
as, between Germany and mediaeval Scotland in the 5th century, 385 or France and
Japan in 1882. 386 However, those differences have not inhibited successful legal
transplants.

Watson also emphasises that there is no requirement for the recipient country to
understand the law and political framework of the country where the proposed rules
originate. On the other hand, he also comments that such knowledge, if obtained, is
useful for the receiving law makers. 387 As an illustration that there is no requirement
for knowledge of the political context of donor state, he cites Japan’s importing of a
criminal and civil code because their ‘desire for them, not their knowledge of the
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French or German political context of the legal rules, or any similarity of the political
context in those nations as compared with what existed in Japan’. 388

Instead, legal transplants can be carried out successfully if supported by the value of
proposed rules. Watson calls a proposed rule ‘the idea’ 389 or that which is implicitly a
‘good’ idea. 390 According to him, the proposed rule is the idea that law makers select
to transplant. The law makers choose that idea because they recognise it as beneficial
to their country. 391

Watson puts more weight on the idea itself than on its relationship with political and
environmental circumstances in its original country. Accordingly, observation of the
idea and its impacts on the politics and environment of the recipient country will be
needed to evaluate the viability of that idea. Putting this another way, the possible
effectiveness as well as the possible effects of that idea on the recipient country is
carefully examined before the transplant proceeds. The success of a legal transplant
will be greater if the negative impacts on the political, social, economic circumstances
of the recipient country are predicted to be negligible, and indeed this later proves to
be the case of transplantation of Roman law. 392 Through such ongoing, thorough
observation subsequent to the introduction of a legal transplant, advantages and
disadvantages of an application of the idea in the receiving state is always easier to
recognise than in the original country. 393

Accordingly, Watson also makes the point that the form of application of a rule can be
different in donor and recipient countries. 394 Modifications are usually possible to
make the donated rule appropriate to the recipient environment. 395 This is a ‘natural
consequence’ to the legal transplants to accommodate the new domestic socio388
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political context. 396 Consequently, the degree of modification varies from country to
country, depending on specific characteristics of every particular recipient legal
system.

In sum, the main content of Watson’s theory is that legal transplants can be
successfully carried out between countries which have different political, social and
environmental circumstances. The viability of a particular legal transplant lies in the
strength of the transplanted rule, that is, as a ‘good idea’ which is acknowledged by
law makers, and its adaptation to the political, environmental and social situation of
the receiving country. An understanding of the legal or political structure of the donor
country is not necessary. However, an examination of possible impacts which the
proposed rule might cause in the domestic context of the recipient country is
indispensable. As a result, the application of the transplanted rule might be adjusted
from country to country as best fits the domestic context. Watson’s theory flows from
his view that the law does not depend heavily upon the society where it is created.
Thus, he emphasises an examination of the socio-political contexts of the recipient
country rather than that of the donor.

2.1.2.2 The theory of Otto Kahn-Freund

Otto Kahn-Freund is an English comparative law scholar and former Professor of
Comparative Law. 397 In an article On Uses and Misuses of Comparative Law, 398 he
incidentally delivers a theory on legal transplants. The main theme of this theory can
be described as follows: The level of success of a legal transplant depends upon the
extent of the relationship between a proposed rule with its original country. If this
relationship is loose, there is strong possibility of successful legal transplants. If this
relationship is very close, the recipient country must have a similar socio-political
context to that of the donor country. Therefore, in Kahn-Freund’s theory, the sociopolitical context of both donor and recipient countries must carefully be examined to
decide the viability of legal transplants.
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Kahn-Freund’s theory of legal transplants is built on the view of the close relationship
between the law and its originating state as developed by Montesquieu in his famous
work The Spirit of Law. 399 According to Montesquieu, the law of one country
generally attaches to specific factors that belong only to that country, such as the
people, the government, politics, climate, soil and origin. This correlation is expressed
in the words of Montesquieu as follows:
Law in general is human reason, inasmuch as it governs all the inhabitants of the
earth: the political and civil laws of each nation ought to be only the particular
cases in which human reason is applied.
They should be adapted in such a manner to the people for whom they are
framed that it should be a great chance if those of one nation suit another.
They should be in relation to the nature and principle of each government;
whether they form it, as may be said of politic laws; or whether they support it,
as in the case of civil institution.
They should be in relation to the climate of each country, to the quality of its
soil, to its situation and extent, to the principal occupation of the natives, whether
husbandmen, huntsmen, or shepherds: they should have relation to the degree of
liberty which the constitution will bear; to the religion of the inhabitants, to their
inclinations, riches, numbers, commerce, manners, and customs. In fine, they
have relations to each other, as also to their origin, to the intent of the legislator,
and to the order of things on which they are established; in all of which different
lights they ought to be considered. 400

Following this reasoning, specific legal rules or institutions that are possibly effective
in their country of origin might be weaker or even wither in other countries with
different socio-political contexts. Thus, although Montesquieu did not intentionally do
a case study on legal transplants, 401 he still theorised it when viewing legal transplants
as virtually impossible because ‘it was only in the most exceptional cases that the
institutions of one country could serve those of another at all’. 402

Kahn-Freund follows Montesquieu in the view that the law is an indispensable part of
the society in which it was created to meet the requirements of the particular social,
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political and environmental context of that country. 403 As a result, Montesquieu and
Kahn-Freund support the ‘mirror theories of law’ which Watson rejects. 404 On the
other hand, Kahn-Freund indicates that there is currently an important change from
the time of Montesquieu, more than two centuries ago. Although all the factors
Montesquieu mentioned still retain much of their value, the political factor has
become more important while ‘environmental factors’, including geography,
economy, society and culture, have diminished importance. 405

Kahn-Freund partly agrees with Montesquieu on the impossibility of legal transplants.
He states people ‘cannot take for granted that rules or institutions are transplantable’
and emphasises that legal borrowings might be rebuffed if they are applied in the
environment which is different from that of their original country. 406 However, KahnFreund does not insist on the impossibility of legal transplants, rather he concedes that
‘there are degrees of transferability’. 407 He argues that the possibility depends on
‘how far does this rule or institution owe its existence or its continued existence to a
distribution of power in the foreign country which we do not share’. 408 As Ewald
explains,
legal institutions may be more-or-less embedded in a nation’s life, and therefore
more-or-less readily transplantable from one legal system to another; but
nevertheless an one end of the spectrum law is so deeply embedded that
transplantation is in effect impossible. 409

Accordingly, in Kahn-Freund’s theory, a legal transplant can only be successfully
carried out ‘under proper circumstances’. 410 If the proposed rule is not connected too
closely to the socio-political context of its country, successful legal transplants can be
achieved and vice versa.
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Moreover, increasing opportunity for legal transplants flows from the trends toward
industrialisation, urbanisation and increased communication, which have boosted
integration in economy, society, and culture among countries around the world. These
changes certainly create more opportunities for legal transplants 411

Furthermore, Kahn-Freund analyses the impediments to legal transplants, namely
‘purely’ political factors.412 He identifies three main political factors which condition
relations between the proposed rule and ‘the socio-political structure’ of its original
country. These relations directly influence the viability of legal transplants. 413

Firstly, the differentiations between the communist and the non-communist world and
between dictatorships and democracies are factors which obstruct the viability of legal
transplants in contemporary time more than those of Montesquieu’s time. 414 In every
country the particular roles of citizens, social groups and the legislature will interact
differently. These differences are ‘the bricks and mortar of an imposing wall which
prevents the transfer of law’. 415 Kahn-Freund picks up the example of the ‘wall’
between the Federal Republic of Germany and the German Democratic Republic prior
to reunification, highlighting the different decisions concerning legal and institutional
transplantations in those countries although they were essentially the same in terms of
culture and language, and until the aftermath of World War II, shared a common
political heritage and, for some years, borders. The difference response and
transplants were a consequence not of social and environmental factors but of ‘the
purely political’ factors.416

Secondly, ‘underestimated’ disparities in forms of democratic government also
obstruct legal transplants. 417 In a presidential system 418 (such as that of the United
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States) or a parliamentary system419 (such as that of Britain), the separation of powers
among legislative, executive and judicial institutions is different. The responsibilities
for making law are divided differently among the bodies of power (legislative,
judicial, executive) from country to country. 420 This issue leads to differences in the
connection between law and its state.

Finally, the influence of ‘organised groups’ in creating and maintaining law is
considered to be the most important political factors in affecting legal transplants. 421
Organised groups, in Kahn-Freund words, are understood as follows:
And if I say “organised groups” I am not only thinking of groups representing
economic interests: big business, agriculture, trade unions, consumer
organisations, but equally of organised cultural, interests, religious, charitable,
etc. All these share in the political power, and the extent of their influence and
the way it is exercised varies from country to country. 422

In order to illustrate of the impact of ‘organised groups’, Kahn-Freund takes as an
example the rejection of the institution of English jury in European countries in the
19th century, which resulted from the objections by legal professions. 423

Kahn-Freund concludes two ‘steps’ need to be examined to assess the viability of a
legal transplant. 424 First, the extent of the connection between the proposed rule with
its country’s socio-political structure, as informed by the three political factors
outlined above, should be determined; and, second, a comparison of the sociopolitical and environmental context of both donor and recipient countries is vital. 425
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After these two steps are carried out, it should be noted that ‘the closer the connection
between the legal rule and the socio-political environment of the donating State, the
closer the socio-political environments of the two states must be for the legal
transplant to be viable’. 426 Examples for the failure of legal transplantation which
Kahn-Freund called ‘the futile attempts’ due to socio-political differences are the
failed transplant of the British parliamentary system to other countries that lacked the
same social and political features; and the unsuccessful transplantation of English jury
system to Continental countries such as France and Germany. 427 Kahn-Freund also
takes as an example the way in which the model of the Conseil d’État, a specific
institution of the French law, was successfully transplanted to some continental
countries due to their similarities in socio-political conditions between the donor and
recipient countries. 428

It is undeniable that, on the one hand, Kahn-Freund’s theory of legal transplants is
based on the view point of Montesquieu of the close correlation between the law and
its state. On the other hand, Kahn-Freund takes a more neutral stance which is quite
different from the insistence of Montesquieu on the inability of legal transplants to
occur. In Kahn-Freund’s theory, legal transplants are not completely unable to be
carried out, but are able to occur under ‘proper circumstances’. The theory of KahnFreund reflects a ‘new look’ at the viability of legal transplants. This expresses the
dynamic character of modern scholars. Although they always respect and value the
ideologies of predecessors, they definitely modify those ideologies where these are
considered to be no longer applicable.

Along with the major theories of Watson and Kahn-Freund on legal transplants, this
topic has continually attracted the attention of many scholars with different points of
view. Several of them support Watson’s view while others support Kahn-Freund’s.
Some create their own views. In addition, there still exist debates which relate to
specific issues such as types, viability, the meaning of success of legal transplants and
factors influencing legal transplants. Those debates are going to be presented in the
following part.
426
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2. 2 Current debates on theories of legal transplants

2.2.1 Current debates of legal transplants

The debates on legal transplants gained prominence in the 1960s and 1970s. 429 They
became controversial in the 1970s 430 when the works of Watson431 and KahnFreund 432 were published with their contrasting views on this phenomenon. Other
scholars seem dissatisfied with their theories, offering their own alternative views and
different insights. Five issues have emerged as focuses of debate: (1) typology of legal
transplants; (2) the viability of legal transplants; (3) the meaning of success of legal
transplants; and (4) main criteria influencing success of legal transplants.

2.2.1.1 On the typology of legal transplants

In the literature, various types of legal transplants are classified, based upon
motivation, receptiveness, degree of legal transplantation and the voluntary or other
nature of transplantation. Based on the existence of various ‘motivations’ for every
legal transplant, and although recognising that pure forms of legal transplants rarely
exist, only mixed ones, 433 Miller generally classifies legal transplants into four types,
that is the cost-saving transplants, the externally-dictated transplants, the
entrepreneurial transplants, and the legitimacy-generating transplants. 434

The cost-saving transplants are motivated by ‘economic efficiency’ whereby
expenditures of time in ‘experimentation’ can be considerably reduced. 435 This type
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usually occurs in less developed countries which borrow law from developed
countries. 436 Laws on health, safety and environment are usually fields copied from
economically developed countries. 437 Miller also gives an example in which
Argentina adopted the law on hazardous wastes from the United States model. 438

The externally-dictated legal transplants are cases in which a foreign country or an
international organisation will offer certain privileges to a recipient country subject to
a condition that the recipient country passes a new law required by the other party. 439
In order to issue a required law, the recipient country needs to transplant it to ‘please’
the foreign country or an international organisation who offer (and deliver) the
benefit. Adoptions of legal rules of the WTO of prospective countries to gain
opportunities to develop their economies are examples of externally-dictated legal
transplants. 440

Entrepreneurial transplants tend to be carried out in cases where groups or individuals
vigorously promote the acceptance of a transplanted law by a recipient country and its
subsequent issue of that law. Such support may even involve financial investment,
additional to that already outlayed in gaining expertise or establishing networks in a
particular area of interest overseas. In return, the groups or individuals will ‘obtain
political or economic benefits from their investment’, both their initial overseas
investment (of time, effort and money) and any subsequent domestic outlay. 441 For
example, someone who has finished studying in a certain field of law abroad comes
back his home country to establish a legal practice or law company. In order to
promote his business in that field of law, he convinces and cooperates with domestic
legislators to transplant a law which is copied from the country where he had studied.
A consequent benefit he enjoys is to market his ‘legal services’ which are tailored to
that area of law. 442 For others the investment may be an emotional and idealistic
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adoption of foreign norms and their internalisation, resulting in support for
transplanted law; but without subsequent benefits, support would fail. 443

It appears that it is not easy to distinguish between externally-dictated and
entrepreneurial transplants in circumstances where the source of reward (or
incentives) for the latter is generated outside the recipient country, any change in that
donor country affects the recipient, thus mimicking to some extent the situation of the
externally-dictated transplant.444 However, Miller finds that based on their different
incentives, distinctions can be made, that is, ‘the external incentives for an
entrepreneurial transplant are directed at the facilitator, rewarding facilitation rather
than adoption.’ 445

The legitimacy-generating transplants usually occur when a country ‘emerges from
decades of dictatorship or civil war’. 446 When this happens, the country might need
new higher laws (for example, a Constitution), even if this ‘was irrelevant to the daily
life of most citizens’. Laws from sources regarded as of high prestige or powerful
could help legitimise the new government and enhance its power domestically, 447
even internationally. In these cases, the prestige of a foreign law is a determinant for
choosing which foreign law would be used to transplants. 448 This is the legitimacygenerating transplants. In order to distinguish the legitimacy-generating transplants
from other types, Miller concludes its three characteristics as follows

1) acceptance of a model without debate as to content, but focused on its prestige
and importance, 2) acceptance of the model by persons of different political
interests even though the substance of the model may not forward their interest,
and 3) willingness to surrender future autonomy to the model… 449

Berkowitz, Pistor and Richard classify a transplant as one of two types, that is,
receptive or unreceptive. Receptivity is understood as ‘the country’s ability to give
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meaning to the imported law’. 450 Criteria for receptiveness are the possibility of
changes of transplanted rule to complement recipient contexts and shared familiar
legal histories in both the donor and recipient country. 451 Thus, receptivity occurs
when ‘a transplant has familiarity with the country or countries from which it takes
legal form, and/or it transplants the legal form with significant adaptation to its initial
conditions’. 452

For Kanda and Milhaupt, the numbers of transplanted articles is a criterion for
deciding whether a certain legal transplant can be received as a wholesale adoption
(where a whole foreign legal system or a large part of that system is borrowed) or
single-rule adoption. 453 Put another way, this classification is respectively similar to
large scale and small scale reception.

In addition, legal transplants can be classified by identifying the nature of a certain
transplant. According to this, there are voluntary and imposed legal transplants.454
Watson further classifies voluntary legal transplants (especially major voluntary
transplants) into three types which are
First when a people moves into a different territory where there is no comparable
civilisation, and takes its law with it. Secondly, when a people moves into a
different territory where there is a comparable civilisation, and takes its law with
it. Thirdly, when a people voluntarily accepts a large part of the system of
another people or peoples. 455

As can be seen, there are several different approaches to classifications of legal
transplants they are not unanimously recognised among scholars. In addition, one
thing that needs to be taken into account is that, in some cases (indeed some scholars
say the vast majority), legal transplants are not totally pure but are usually mixed with
some characteristics of various other categories.
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For example, the re-construction of the post-socialist countries’ legal systems after the
1980s was done on the basis of transplanting European and the United States law
models. 456 The post-socialist countries imported commercial law from the former and
corporations and bankruptcy law from the latter.457 This is a mixed type which
combines legitimacy-generating and cost-saving transplants. The post-socialist
countries in their particular situation would like to determine which are the best law
models to follow in the shortest time and at a low cost. Therefore, they based their
choice largely on the prestige of foreign countries, viz. the European Community and
the United States, and determined to transplant law from those countries.

Another case belongs to the successful transplant of English limited liability company
legislation to Australia, which occurred in 1860s. 458 This transplant is evaluated as
‘provid[ing] a stimulus for company formations, capital raising, widespread share
ownership and the development of the stock exchanges’. 459 This is also a mixed type
which primarily consists of legitimacy-generating, receptive and cost-saving
transplants. Australia initially targeted English company legislation to consider
transplanting due to the prestige of English law 460 and the similarities in the
development of local business between England and Australia. 461 As a result,
deciding to transplant English limited liability company legislation helped the
Australia colony address its issues relating to domestic companies without risks of
failure and unnescessary expenditure.

These examples are typical and fairly famous. They are selected here to support the
statement ‘legal transplants are not totally pure but are usually mixed with some
characteristics of various other categories’. Experiences of legal transplants in
Vietnam are mentioned in page 8 of Chapter 1 and pages 275-279 of chapter 5.
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In another respect, the transplants of precedents into Vietnam can be considered to be
a mixture of voluntary, legitimacy-generating and cost-saving types. The level of
significance invested in the concept of borrowing precedents for such an important
purpose has resulted in this admixture. Vietnam aims to improve its sources of law by
applying the visible strengths of Common law judicial precedents to address defects
in its legislation. Thus the proposal combines (i) voluntary aspects (in that it seeks a
solution, one is not imposed upon it); (ii) legitimacy-generating aspects (as it seeks
the best solution available and from an established and prestigious source; and (iii)
cost-saving aspects (as it seeks to avoid unnescessary outlays by adopting working
solutions). Judicial precedents are a typical source of law in the Common Law
countries. Their merits have been shown over a long period to make the legal system
certain, consistent, fair, predictable and stable. Those are what Vietnam needs to
address defects of its legislation. It seems to be reasonable for Vietnam to transplant
judicial precedents to save time and expenditure and to produce an expeditious result
for its citizens in terms of improvements in justice provision.

2.2.1.2 On the viability of legal transplants

The viability of legal transplants is classified into various degrees, that is,
unsuccessful, successful or possible. Legrand, Watson and Kahn-Freund advocate
these positions respectively. Divergences on the viability of legal transplants mainly
flow from whether scholars support or oppose the ‘mirror theory of law’, which
asserts that the law must connect closely with its country’s context. This leads to
views on the various degrees of the viability of legal transplants depending on the
similitude between the two countries. 462

Supporting the mirror theory of law, Legrand considers that the law is ‘an outgrowth
of local society, values and traditions and in large part expresses or reflects local
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society’ 463 and he rejects totally the viability of legal transplants. According to him, a
legal rule is closely connected with the distinctive socio-political context of its
country. 464 Consequently, its meaning will be changed if it is transplanted to a
different context.465 Thus he identifies legal transplants as an impossibility. 466

At the other extreme, Watson does not support the mirror theory of law. He separates
a legal rule from its originating environment when stating that the laws are
‘autonomous’ 467 and ‘equally at home in many places’. 468 As a result, he declares the
successful potential of legal transplants by stating that legal rules can be easily
transplanted regardless of the unfamiliar environment of the recipient country. 469
However, he also acknowledges that inappropriate political circumstances between
the donor and recipient country can make it more difficult for a transplant to
succeed, 470 although this point seems not to be considered as a determinant for
success of legal transplants in Watson’s theory.

In somewhat of a contrast to the two extreme represented above, Kahn-Freund’s view
is fairly neutral as he realises that there are some ‘degrees of transferability’. 471
However, it is necessary to note that his theory of legal transplants remains largely on
Legrand’s side. His general statement on the possibility of legal transplants is that ‘we
cannot take for granted that rules or institutions are transplantable.’ 472 Like Legrand,
the basis of his theory is also the mirror theory of law. As a result, he emphasises the
indispensable relationship between the law and its socio-political factors, especially
the political factor. He acknowledges that these factors can reduce the degree of
success of legal transplants. 473
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It can be said that there is no unanimous agreement among scholars on the possibility
of legal transplants. Some scholars support the viability of legal transplants and
consider them as solutions for the need for development of domestic laws while
others remain sceptical towards their viability. For instance, Friedman has the same
optimistic view as Watson about the success of legal transplants as he believes that
‘large social circumstances eventually reshape or bypass paper rules’. 474 Smits also
considers legal transplants as a ‘promising way’ to successfully build up the Common
Law for European countries. 475

Peerenboom supports the viability of legal transplants when he acknowledges that,
regardless of structural discrepancies between the Common Law and the Civil Law,
many countries tend to develop their legal systems by combining features of different
national legal systems. 476 Similarly, Valderrama expresses his view that ‘…legal
transplants occur so they are possible.’ 477 Mitelis and Mattei also agree that the trend
of legal transplants should be encouraged. Mitelis states that it is not necessary for the
legislator to try to create a legal rule which was produced by other countries to deal
with the same issue; 478 and Mattei indicates that ‘there is a need for a global
taxonomy that will allow legal systems to learn from each other’. 479

Scholars who support Kahn-Freund’s theory on legal transplants and also consider the
relationship between the proposed rule and its country of origin to be a factor which
determines the success of a legal transplant are: Örücü, Zongling, Stein, Wälde,
Gunderson, and Teubner. According to Örücü, anyone who is contemplating the
viability of a legal transplant must notice the degree of relationship between that
transplanted law and its original national context. 480 Zongling considers that the
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theory of legal transplants of Kahn-Freund is more ‘scientific’ than that of Watson.481
Stein indirectly supports the view of Kahn-Freund on the need for knowledge of the
original country that is the source of the transplanted law, when he says

I find it somewhat difficult to conjure up an image of a law reformer on a tour
d’horizon of foreign legal systems, plucking ideas from ‘black letter’ rule in
complete ignorance of how such rules operate as “living law” and where they fit
into the legal system – not unlike a romantic lass crossing a spring meadow and
plucking any flower which strikes her fancy.

Wälde and Gunderson agree with Kahn-Freund’s theory which relates to the close
connection between the law and its state. They conclude the ‘real-life impact’ of the
transplanted law in the donor country tends to be dissimilar to that in the recipient
country, 482 if the process of legal borrowing simply ensures that the law itself is
borrowed rather than its original national context. 483

Teubner, having the same view as Legrand and Kahn-Freund on the mirror theory of
law, argues

“Legal irritants” cannot be domesticated; they are not transformed from
something alien into something familiar, not adapted to a new cultural context,
rather they will unleash an evolutionary dynamic in which the external rule’s
meaning will be reconstructed and the internal context will undergo fundamental
change. 484

There are some critical views of the possibility of legal transplants that combine
factors of both Watson and Kahn-Freund’s theories of legal transplants. For example,
Heim appreciates the merit of Watson’s theory of transplanting ‘a general idea’ but
Heim does not believe in the transplant of ‘a very narrow legal rule’, 485 and considers
that the theory of Kahn-Freund may not work because assessment of the connection
between the proposed rule and its society cannot be easily carried out. 486 On the other
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hand, Schafer does not support either Watson or Kahn-Freund when he notes the
unpredictability of legal transplants. 487

As shown, the evaluation of the possibility of legal transplants remains controversial.
Watson represents the optimists who believe in the success of legal transplants while
Legrand takes an opposite view to completely deny the viability of legal transplants.
Kahn-Freund and his followers take an intermediate position, one that recognises
variability in the degree of the success of legal transplants.

An important point is that major theories of legal transplants generally confirm the
possibility of successful transplants although they differ as to the conditions required
for that success. These theories at least offer theoretical bases and prospects for
success in legal transplants in general and specifically for the transplant of judicial
precedents into the Vietnamese legal system which is going to be undertaken in the
near future. As stated above, 488 the transplant of judicial precedents in Vietnam is of a
mixed transplant embodying voluntary, legitimacy-generating and cost-saving
features. Whether this transplant is viable or not is an unanswered question and
requires a thorough study which must be based on the combination of strengths of
legal transplants theories and other valuable insights obtained from the associated
debates. If an evaluation were based on Watson’s optimistic view on the viability of
legal transplants and on the advantages that Vietnam offers as it is in the process of
judicial and legal reforms, 489 it could be viewed as quite possible for Vietnam to
change its court structure and produce an effective reporting system, both of which
are required to ensure the viability of the transplant of judicial precedents of the
Common Law in the Vietnam.
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2.2.1.3 On the meaning of success of legal transplants

There is no agreement among scholars on the meaning of ‘success’ in regard to legal
transplants, 490 which is itself considered to be vague. 491 Watson defines the success of
legal transplants by comparing it as a certain part of a body which ‘will grow in its
new body, and become part of that body just as the rule or institution would have
continued to develop in its parent system’. 492 According to Kanda and Milhaupt, the
success of legal transplants is more probable in a situation in which the operation of
the imported rule in the recipient country is similar to that in the country of origin; 493
whereas Nelken considers that the success of legal transplants is their adaptation to
the host country’s environment. 494 However, he also recognises the relativity inherent
in such an evaluation: its meaning may be viewed as positive or negative depending
on the ‘eye of the beholder’.

What some observers – and participants – will see as success others may well see
as failure. What some describe as “failure” maybe lauded by others – from the
political left or right – as (successful) “resistance”. 495

Thus, the meaning of success of legal transplants is unclear and there are various
opinions concerning this issue. Even the similar operation of a transplanted rule in the
donor and the recipient country, which is assumed to prove success of a transplant,
might not be a correct standard. Operation of that rule may be similar to that in the
country of origin but may be harmful or weaken the legal system of the recipient
country. Therefore, Watson’s definition of success appears to be most appropriate,
that is, when a transplanted rule can exist and develop in the foreign legal system as it
does in its country of origin. In other words, success of a legal transplant means that
the functionality of that rule continues to be improved in the recipient legal system.
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2.2.1.4 On factors influencing the success of legal transplants

As for the meaning of success, scholars have no consensus on the main factors which
must be present in every case of legal transplants for such a transplant to be able to be
successful. Some state that no factors can account for the success of legal
transplants, 496 while others state that there are some factors that can be reliably used
as indicators. 497 In a neutral position, Walsh assesses that current literature does not
bring sure knowledge of the factors which influence successful legal transplants. 498
Smits states that while there are a variety of articles to explain the causes of the
phenomenon of legal transplants, there are fewer articles that focus on the factors that
determine a successful legal transplant. 499 From another perspective, Zhuang500
concedes that it is very difficult to identify which factors lead to the success of legal
transplants. Due to the different views on whether there are factors that influence
whether a transplant is successful, which of the various factors which scholars
consider to be determinative for success of legal transplants are still open to debate.
They are (a) the functionality of the proposed rule, (b) the adaptive capacity of the
transplanted law to the recipient environment/context, (c) the relationship between a
transplant ted rule and its original national environment, (d) the relationship between
donor and recipient country, and (e) political factors and (f) other factors.

(a) The functionality of the proposed rule. It is necessary to note that some scholars
agree that the need of the recipient country to tackle its legal issues or improve its
legal system is a very important factor in the determining the success of legal
transplants. Putting it another way, the ‘functionality’ or ‘practical utility’ of a
transplanted rule is important as it has been selected because it is considered as
meeting the requirements of a recipient country and able to address difficulties in a
legal field of that country. Supporting this view, Xanthaki notes that a foreign rule can
be effective in the recipient legal system if it can solve certain legal issues in the host
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country. 501 Levy affirms ‘the urge of a nation to rise to a higher culture [sic] level, to
associate itself with one or another country leading in the field of law’ is a factor for
reception of foreign law. 502 Smits also supports that legal borrowings occur mainly
due to ‘a need to find better law than one has in one’s own legal system’.503
Accordingly, Kanda and Milhaupt note that ‘the more predominant practical utility is
in the mix motives for the transplant, the more likely it is that the transplant will be
successful from the outset’. 504 As Watson observes, ‘practical utility is the basis for
much of a reception of law’. 505

However, not all scholars agree with the importance of this criterion. Örücü does not
agree with the importance of functionality of a transplanted rule in successful legal
transplants. She states that the factor of ‘chance’ is much more important than
‘practical utility’ even though it ‘can hardly be predicted’. 506

I am much more convinced that the functionality of a transplanted rule is one of the
indispensable factors impacting on success of legal transplants. The greater the
functionality, the higher the possibility that a transplanted rule can meet the legal
requirements of recipient country, and the more likely it is that the legal transplant
will succeed. The transplant of English liability company legislation in Australia and
the transplants of Western European and United States law in Eastern European
countries are two examples that demonstrate the importance of the functionality of
transplanted rule for those successful legal transplants. The transplant in Australia was
successful because the transplanted law can manage ‘both public fundraising and the
corporate form, arising from strong investment demand in the mining sector’,507 while
in the Eastern European countries’ the United States transplants were successful
because they met the need to ‘transform’ the economy of these countries. 508
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In addition, with the contemporary trend of globalisation every nation is generally
eager to cooperate and integrate in many respects including economy, culture, science
and law. 509 In the legal field, legal transplants become a voluntary popular solution
for many countries wanting to reduce their legal differences in order to cooperate and
develop their economies. 510 Therefore, if prospective legal transplants cannot be seen
to at least potentially meet the legal requirements of recipient countries, there may be
neither occurrence nor success of legal transplants.

(b)

The

adaptive

capacity

of

the

transplanted

law

to

the

recipient

environment/context. The adaptive capacity of transplanted rules to a recipient
country’s context/environment is also one of the factors which influence success of
legal transplants. The environment or the context of the recipient country is a broad
term which refers to multi-facetted areas namely laws, traditions, social and economic
regimes, politics, and culture as a whole. Many scholars in their own ways recognise
this factor’s importance. 511 For instance, Kanda and Milhaupt explain this capacity for
adaptation by analysing the ‘fit’ between the transplanted rule and the host country’s
environment. They argue that ‘fit’ is the answer to the question as to why certain legal
transplants are selected to carry out, but not others; 512 and that this further devolves to
a ‘micro fit’ or a ‘macro fit’ relating to the transplant’s fit (or complementarity) with
the legal system and with the political and economic structure of the receiving
country, respectively. 513 Similarly, Walsh states that the possibility of the transplant
being able to adapt to the recipient environment in terms of ‘the legal traditions and
institutions, and the social and economic realities’ is an essential standard for success
of legal transplants. 514

The adaptation of a transplanted rule to a recipient country is its harmonisation with
existing local ideas. Cotterrell explains that a transplanted rule can harmonise
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‘unfamiliar ideas to local conditions’. 515 Harmonisation can both increase support for
and reduce objections to the proposed transplant so this leads to its success. 516 Nelken
confirms this view by stating that the adaptation of the transplanted rule to the host
country is shown by ‘complete acceptance’ by the importing country of the
transplanted rule 517 as it complements the ‘legal and political culture’ of the recipient
country. 518

However, not all scholars agree that the adaptation of the transplanted rule to the host
environment is a factor in the success of legal transplants. For instance, Zhuang
argues that evaluations on whether that proposed rule ‘fits’ the recipient environment
can hardly be carried out prior to transplantation and is difficult to measure because
standards of success in every society are different and validity of the transplanted rule
relies on ‘chance’ as well as on the effort of law makers to transform it so that it is a
‘natural fit’ with the legal system of the host country. 519

It can be said that the adaptation of a transplanted rule to the host country is a sure
advantage for transplanting a legal rule successfully. A parallel can be drawn with a
tree which grows in its country of origin with its particular soil and weather but can
still survive and develop in a recipient country with different conditions, and its
existence is shown not to harm the flora or fauna of the recipient country. This means
that the tree is adaptive to the new environment in the recipient country. Similarly, for
legal transplants, if a transplanted rule can work and perform its functions in the
recipient country without harming other legal rules of this country, the greater the
possibility of a successful transplant.

As a result, adaptation can help create greater viability for the transplanted rule among
other legal rules existing in the recipient country’s legal system. Adaptation enables
transplanted law to become a normal legal rule which is as valid as other domestic
legal rules without any distinction.
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(c) The relationship between a transplanted rule and its original environment. The
nature of a relationship between a foreign rule and its originating country also
influences success of legal transplants. Smits and Friedman agree that understanding
the original national context of a transplanted rule, that is, its society, culture and
economy is also an important factor for the success of that transplant. 520 Previously,
Levy concluded that the degree of connection between a legal rule and its tradition is
proportional to the success of transplanting various types of legal rules. 521 He notes
that the transplantation of laws on family, succession, and real property as usually less
likely to be successful due to their close relationship with country of origin’s
traditions and culture while laws on personal property and laws which accompany
‘economic interest’ can be successfully transplanted. 522 Kurt agrees with Levy’s view
when affirming that ‘marriage, divorce, land law and succession’ are legal fields
created on the basis of reflecting national customs of one country, unlike contract,
commercial or procedural law. 523 As a result, whether a legal transplant is successful
or unsuccessful appears to be determined by the extent to which a transplanted rule
connects with its original national tradition.

Kahn-Freund emphasises another aspect of the this relationship,that is, a legal rule
and its original national socio-political environment. Again, the closer the relationship
the less likely the rule can be succdessfully transplanted. 524 However, Xanthaki
disagrees, stating that the derivation of a legal rule is not as important to successful
transplants as the possibility of its meeting the legal needs of the recipient country. 525

The relation between a transplant rule and its country of origin as a factor influencing
the success of legal transplants is still debated. More scholars believe that private law
relating to family, succession and real property are not easy to successfully transplant.
This view is sensible because private law is primarily based on tradition and culture of
its country of origin. However, in fact, many more transplants tend to be the result of
borrowings from the economically advanced countries to less advanced countries
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although their cultural, traditional, and economic backgrounds are different.526
Therefore it appears to be more reasonable to focus on the functionality of a
transplanted rule to confirm whether it is a legal solution needed for the recipient
country and able to be adapted to the recipient country’s environment, rather than
focus on whether the law or rule is particulary enmeshed in the donor country’s
culture. Determining the functionality and adaptability of the proposed transplant
seems to be far more effective than examining the relationship of the transplanted rule
with its original national context in an attempt to identify the possibility of
transplants’ success.

(d) The relationship between donor and recipient country. Connected to the abovementioned factor is a recognition that a close relationship between the donor and
recipient country in terms of similarities in their contexts and the familiarity of the
recipient country’s citizens to a donor country’s rule is an advantageous condition for
the possible success of legal transplants. Beckstrom finds that the degree of success of
legal transplants gradually is inversely proportional to the degree of economic and
cultural differences between the country of origin and the recipient country. 527 KahnFreund also supports this view when affirming that ‘…the closer the socio-political
environments of the two States must be for the legal transplant to be viable’. 528

Berkowitz, Pistor and Richard also emphasise the importance of the familiarity of
people in the recipient country with the legal transplant, stating that if people in the
importing country well understand the ‘basic principles of transplanted law’, there
will be a positive condition for success of legal transplants. 529

However, disagreement on this point still exists to a certain extent. Walsh considers
that ‘familial commonality’ is not a required condition for success of legal
transplants. 530 Watson initiated this view when he argued that it is unnecessary to
have knowledge of the society which created the transplanted law. 531 Graziadie
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supports Watson’s viewpoint, stating that ‘the adoption of foreign rules, institutions
and doctrines often happens without the benefit of full familiarity with whatever is
imported in the receiving country’. 532

As a matter of common sense, many scholars agree that the greater the similarity
between the donor and recipient environment, the more successful the legal
transplants. It is undeniable that, to a certain extent, understanding the environment or
context of both donor and recipient country in terms of tradition, customs, culture,
society and politics is also worth identifying as a reason for anticipating a possibility
of a successful legal transplant. However, debate remains as to whether it is a
precondition that there be similarities between two countries or the familiarity of
recipient people toward a transplanted rule in order for legal transplants to be
successful. The fact is that, contemporarily, a general worldwide trend is that nations
usually prefer to adopt legal rules from more advanced countries. For example, the
transplants into Eastern European countries of trust, lease, and franchising laws were
adopted from the Western legal sources, and are evidence of this situation. 533
Therefore, it is much better to consider the relation between the donor and recipient
country as an advantage supportive of the success of legal transplants instead of as a
factor which is an essential precondition.

(e) Political factors. Political factors are also considered to impact directly on the
success of legal transplant. Kocourek emphasises this as the main factor for the
reception of law. 534 A political factor is ‘the objective complex of governmental
arrangements in a State and more particularly, the nature of the sources of law,
organization of courts, and the activity of the legislative power’. For example, in the
case of the German reception of Roman law, it was decided by ‘the legislative will’ to
deal with the ineffective legal bar and other defects in the domestic law at that time.535
Kahn-Freund considers that ‘political differentiation’, which includes different
political regimes, forms of government and ‘organised groups’, can militate against
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success of legal transplants. 536 Peerenboom emphasises that differences in separation
of powers or in the capacity of political institutions (such as judges and lawyers) can
lead to difficulties in the adoption of a borrowed rule or in the implementation of that
rule. 537

It can be realised that political factors, such as political regimes, institutions, sources
of law, or separation of powers play their role in the success of legal transplants
because they directly relate to policies, guidelines, and orientation of a country by
deciding its policies in every field, such as the economy, culture, politics, and laws.
Even if a transplanted rule satisfies the other factors earlier mentioned, it would not be
successful if it did not complement the political conditions due to its
inappropriateness to policies or to the plans of that recipient country.
(f) Other factors. In addition to above factors, Kocourek538 and Peerenboom539 offer
several other factors which also influence the success of legal transplants. They are
the objective factors, literary factor, chance, economic factors and the prestige, power
and normative appeal of the exporters or promoters.

Objective factors: objective factors are situations or events which influence and create
conditions for the reception of law. Some illustrative events are presented are the
presence of a Law University in Italy or the increase of textbooks on Roman Law as
‘objective factors’ facilitating the German reception of Roman Law. 540 In contrast, the
structure of the court system and the then existing system of law reports were two of
objective factors which inhibited the reception of Roman law in England. 541

The literary factor: Kocourek ranks the literary factor second in importance only to
the political factor.542 The literary factor is related to the forms of the received law,
that is, written form, or in other words, its ‘printed form’. 543 His argument is that
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written law can be transplanted regardless of its strangeness, or any economic or
cultural gap between the donor and recipient country; this outcome could not occur in
the case of transplanting unwritten law. 544 He illustrates for this view with many
examples, such as the reception of French and German codes by Japan or China. 545

Chance: This is another factor which can lead to success of legal transplants.
Kocourek considers that this factor is not applicable in ‘physical or statistical laws’
but applies for ‘transcendental laws’. In his view, it is evident that ‘chance’ plays a
considerable role the fields of law and ‘is an element which defies calculation’.546
Accordingly, chance has an influence, to a greater or lesser extent, on all abovementioned criteria for successful legal transplants, that is, the political factor, the
literary factor, and the cultural factor.547

Economic factors: According to Peerenboom, the economic factor consists of ‘GDP
per capita, growth rates, and amounts of foreign direct investment’. 548 He analyses the
indirect impact of this factor on legal transplants in their ability to support the
adoption of foreign law. This results from the observation that in order to maintain the
development of the economy, corresponding growths of ‘rule of law and good
governance’ also are required. 549

The prestige, power and normative appeal of the exporters or promoters: In order to
obtain support and assistance at an international level, in terms of economic
integration, developing countries usually need to adopt legal rules or institutions
which meet the requirements of powerful and prestigious organisations such as the
WTO or the EU. At the national level, prestigious and powerful elites can often have
the authority to decide which legal models should be followed. Therefore, this factor
is really important for successful legal transplantation. 550 However, it is noted that
there are differing views. While Peerenboom refers to the prestige of the donor
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country as a condition for successful legal transplants, Sacco and Miller refer it as a
cause of the phenomenon of legal transplants. 551

Those factors are singled out for mention by Kocourek and Peerenboom and have not
been largely discussed by other scholars. However, it is undeniable that they are
generally advantageous to the rapid success of legal transplants. If it can be imagined
that a country which is going to transplant a foreign legal rule has generally
demonstrated that the objective factor, literary factor, favourable chance, economic
factors are operating and/or the prestige, power and normative appeal of the exporters
or promoters, the success of that transplant might not be guaranteed but its advantages
are confirmed and at least the possibility of success might certainly said to have
increased.

Although factors affecting successful legal transplants are still subject todebate, they
are important for legislators to consider before deciding to transplant foreign laws.
The indispensable factors for success of legal transplants are the functionality and the
adaptive possibility of a transplanted rule, the requirement for which every transplant
must meet. If a legal transplant can not meet the requirement for them, it may fail to
succeed. It is not necessary to demonstrate that all other factors exist in its favour;
however, the more factors a legal transplant has demonstrated are operating, the more
successful it is likely to be. In specific cases, the degrees of importance of each factor
will vary.

There are various key factors which are usually assumed to determine the success of a
legal transplant. However, it is noted that not all factors are required to appear in a
successful transplant. Thus, each transplant has got it own key factor(s). In the case of
transplanting of common law precedents into Vietnam, the key factor for success of
this transplant will likely be the functionality factor. The analysis of this factor is
discussed at Chapter 5.1 of this thesis (from page 255−8).
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2.2.2 Summary of legal transplants

Despite the presence of the theories of legal transplants of Watson and Kahn-Freund,
based on the debates on legal transplants, legal transplants still remain as complicated
phenomena subject to continual debates. All issues – including classification,
viability, the meaning of success, factors influencing success of legal transplants – are
still subject to controversy.

Legal transplants are mainly classified into various types including cost-saving
transplants,

externally-dictated

transplants,

entrepreneurial

transplants,

and

legitimacy-generating transplants, as well as whether these are wholesale versus
single-rule transplants, and/or voluntary versus imposed transplants. Current legal
transplants tend to be present in mixed types rather than as a single type. Besides, it is
noted that there is no unanimous agreement on the classification of legal transplants.
It is reasonable to state that the issue of typology of legal transplant is not too
important in contemporary times; however, this is because, for whatever motives,
legal transplants are today generally voluntarily implemented to address legal issues
or improve the legal system or benefit the recipient country. Thus, the most important
point is whether a transplanted rule can meet the recipient’s need regardless of which
specific type that legal transplant belongs to.

The discourse on the viability of legal transplants remains centred between views on
their failure and success. This arises from the existence of many views on legal
transplants ranging along a continuum from the possibility of great success to the
possibility to abject failure. Watson’s and Kahn-Freund’s opposing approaches each
have similar numbers of supporters. For example, Friedman, Smits, Peerenboom,
Valderrama, Mitelis, Mattei support the Watson’s theory; while Legrand, Örücü,
Zongling, Stein, Wälde, and Gunderson appear to support Kahn-Freund. Needless to
say, there are opinions which do not express support or simply disagree. The most that
one can conclude regarding the viability of any legal transplants from the overall
theoretical discussions is that it depends on the specifics of each and every case
because there is no generally applicable rule for predicting the results of future legal
transplants.

103

Ironically, none of the arguments focus on the meaning of success from the viewpoint
of recipient country that directly either benefits from successful legal transplantations
or bears the burdens created by ‘legal irritants’, as unsuccessful or ill-fitting
transplants may be viewed by a recipient country. This is the practical meaning of
success (or failure). Only the recipient country can correctly assess the success or
levels of success by demonstrating the contribution of that transplanted rule to its
legal system as compared to the aims which recipient country originally had for the
transplanted rule. Put another way, the meaning of success of a legal transplant is its
effectiveness in addressing a legal issue in the recipient country. This does not depend
upon its similarity or dissimilarity in operation compared with that of the donor
country.

There are several other points of view on the meaning of success. The question is
important as the use of any particular meaning in an evaluation will impact the
outcome of that evaluation. Views of ‘success’ may also be based on the similarity in
application of transplanted rule in the donor and recipient country, the continued
development of the transplanted rule in the recipient country, and the adaption of the
transplanted rule to local conditions. There also remains an assumption that ‘success’
simply depends on the eye of the beholder. Once again, like the issue of viability of
legal transplants, this issue is still open.

There are also different arguments as to the main factors influencing success of legal
transplants, and the relative importance of each factor. The factors are the
functionality a transplanted rule, the adaptive possibility of transplanted law towards
the recipient environment/context, the relation between a transplanted rule and its
originating environment, the relation between donor and recipient country, and
political factors and others. There is no unanimous agreement on this issue as
different views are generally present in relation to every factor. It seems that the
functionality of the transplanted rule and the possibility of adaptation of that rule are
most important factors for the success of legal transplants. On the other hand, whether
that transplanted rule could harmonise with other existing rules in the recipient
country, the relationship between a transplanted rule and its originating country, the
relationship between the donor and recipient country, political factors and others are
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also worth referencing in an evaluation of the possibility of success of legal
transplants. Given the varying circumstances in each instance of transplantation, it
could possibly also be summised that the relative importance of each factor could also
alter depending on the specific characteristics of the countries involved, the nature
and circumstances of the transplant, the need to be met and so forth.

From the debates on legal transplant issues, it is recognised that many such issues
have been subject to different or even contrasting views, and these debates contine.
This situation appears to indicate that current theories of legal transplants have not
completely convinced all scholars.

Some scholars support the Watson’s theory,

others prefer the theory of Kahn-Freund, and some do not express their opinions.
However, Watson’s and Kahn-Freund’s theories currently still play important roles in
providing knowledge on the background of legal transplants and related issues,as is
shown by there being many arguments are largely based on Watson’s and KahnFreund’s theories. Consequently, evaluation and anticipation of the viability of legal
transplants should be based on knowledge obtained from both a confirmation of the
discourse and of the major theories of legal transplants.

2. 3 Evaluation of legal transplants and strategy for evaluating the possibility of
success of legal transplants
It is evident that the theories of Watson and Kahn-Freund offer insightful background
on legal transplants which many scholars have used to explain their viewpoints
relating to this phenomenon. However, in fact, neither theory is evaluated as perfect
for following reasons. First, reasons in both theories are considered not to be
persuasive enough. 552 For instance, Watson’s theory is assessed to be effective
regarding transplantations of ‘a general legal idea’ but not of ‘a specific legal rule’.
Kahn Freund’s theory is evaluated to be ineffective in both the above-mentioned
cases. 553 In contrast, in another scholar’s view the latter’s theory is presumed to be
‘more scientific’ than that of the former. Second, both theories do not provide
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adequate criteria for predicting the viability of legal transplants. 554 Third, because the
theories of Watson and Kahn-Freund are mainly based on ‘past events’, they are
simply used as a method to account for past legal transplants instead of for evaluating
the possible success of future legal transplants. 555

Furthermore, there are general comments that the approach in Watson’s theory is too
simplistic 556 while the approach in Kahn-Freund’s theory is too complicated. 557 Thus,
there is a suggestion that ‘the best theory in predicting the transferability of a law
would combine the insights of both the Watson and Kahn approaches’. 558
Accordingly, a combination of the simpler views expressed in the Watson’s theory
and the ‘cautions’ regarding the complications of legal transplants’ processes in the
Kahn-Freund’s is worth anticipating in relation to the assessment of the viability of
legal transplants. 559

As can be seen, both theories have their own strength and weaknesses. Therefore, it
should be better to apply a combination of strengths drawn from both theories in
relation to applying transplants. Strengths as well as weaknesses of those theories will
be presented immediately below.

2.3.1 Evaluation of theories of legal transplants

Although Watson and Kahn-Freund never viewed themselves as creating theories of
legal transplants, it is undeniable that they contributed to the foundation and
development of the theory of legal transplants – a discipline of comparative law. Their
theories generally address issues regarding the causes, significance and nature of legal
transplants as well as conditions for their transplant and evaluation of their viability.
However, their theories are not perfect. There are merits and defects in both theories
which are presented below.
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Evaluation of Watson’s theory

It can be said that there are three wonderful things in Watson’s theory that inspire and
encourage the continuation of legal transplants. First, in his view, a certain
transplanted law is the ‘idea’ which law-makers consider to be beneficial to their
country. The practicality or functionality of a transplanted law is said to be the most
important factor for legal transplants. Thus, if a transplanted rule can demonstrate its
functionality in improving a legal system, the aim of that legal transplantation can be
considered to be achieved. Additionally, based at ‘the level of idea’, Watson affirms
that successful legal transplants can occur regardless of differences in national
environments between exporting and importing countries.

Second, rather than concentrating on the relationship between the ‘idea’ (transplanted
rule) and its originating nation, Watson focuses on the transplanted law and its
impacts on the political, economic and social environment of the recipient country. As
a result, if a transplanted rule is not ‘inimical’ to the recipient environment, that
transplantation can be successful. As a researcher working in the field of comparative
law, I can affirm that carrying out a study on the relationship between a foreign rule
and its originating country is not simple, rather it is time-consuming and possibly
incorrect. By contrast, observing and anticipating the relationship between
transplanted rule and the recipient country is less complicated. In the former situation,
carrying out such a study is, by its very nature, doing research on foreign law which
requires a researcher to spend more time and skills (such as language) and the use of
various methods for analysing legal materials, legislation and precedents to
understand the foreign legal rule that he/she is interested in. In addition, it is more
difficult to carry out such a study if a transplanted rule belongs to a legal system (for
example, the Common Law) which is far different from the legal system with which
the researcher may to be familiar (for example, the Civil Law) because a researcher
may lack basic understanding of the foreign legal system. Comparing this study with
the one on the impact of a transplanted rule on a recipient country, it is clear that the
latter can be more easily and effectively carried out due to the researcher’s better
understanding of her/his own recipient country’s legal system. Consequently, the
important observation is that the prediction of success of any transplants is best based
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on whether a transplanted rule can be applied in recipient country without harm, not
how effectively it work in its originating country.

Third, another valuable thing in Watson’s theory is its acceptance that the application
of a transplanted rule can differ from that in its country of origin. It is not necessary
for the application of a transplanted rule in recipient country be a duplicate of that of
its originating country. A foreign rule must be accommodated within the specific
context of recipient country. Once again, the main issue regarding a legal transplant is
its usefulness and effectiveness in contributing to the domestic legal system of the
recipient country.

However, regarding imperfections in Watson’s theory, there are two points which
seem to be problematic. First, it seems to be unreasonable to consider a knowledge of
the legal system of the donating country as unnecessary. In contrast to Watson’s view,
I consider that it is very important to obtain an understanding of the legal system of
the exporting country, and of the transplanted law itself, its operation and
functionality within the donor legal system, so that the question of whether the
transplanted law can fill a gap or address a certain legal issue of recipient country can
be assessed. Additionally, legal transplants are, by nature, borrowings and imitations
of foreign law. Therefore, the recipient country cannot apply that transplanted rule
without sufficient understanding as to how it works, what its effectiveness and effects
usually are in its originating country and what conditions are there required for its
operation. As a result, the recipient country can anticipate degrees of appropriateness
or inappropriateness of the transplanted rule to its legal system, and assess what it
needs to change or improve to ensure the existence and effectiveness of the transplant,
reducing possible adverse effects of that rule in the receiving country.

Second, Watson’s argument that borrowing foreign rules is an easy task appears to be
unrealistic. Watson is excessively optimistic, forgetting there have been many
unsuccessful legal transplants in many nations regardless of their best efforts. For
example, a case in which the English jury system was intended to transplant to
Continental Europe failed. 560 Or the case of transplanting a ‘lock-out’ provision561

560

See Kahn-Freund, above n 357, 18.

108

from the German legal system into Greek labour law also failed in the recipient
country due to its contradiction to the Greek Constitution. 562 Debates on the viability
of legal transplants are ongoing. This demonstrates that there is currently no proper
answer as to whether carrying legal transplants is easy or not; perhaps it is best to say
that it depends on the circumstances of the transplant.

Briefly, it is undeniable that Watson’s theory of legal transplants contributes
considerably to legal development and reform across the world via its way of learning
from and borrowing foreign laws. Its optimistic view of the success of legal
transplants creates confidence for more and more countries to carry out
transplantations to improve their legal system. Although many consider Watson’s
theory, to a certain extent, simplistic and unrealistic, his work on legal transplants
proves that much of his theory is convincing and worth trusting.

Evaluation of Kahn-Freund’s theory

An excellent point of Kahn-Freund’s theory is that the ‘levels of transferability’ in
this theory is neutral, allowing that legal transplants can be successful under the
correct conditions or in the correct situations. This argument is completely consistent
with the practice of legal transplants both in history and at the present time when both
successful and failed legal transplants have occurred.

However, there are two things which seem problematic in Kahn-Freund’s theory.
First, assessing his conditions for the possibility of legal transplants is impossibly
difficult to carry out. Kahn-Freund indicates two conditions that are to be used to
predict the possibility success of legal transplants, that is, the relationship between a
foreign rule and its original environment and the degree of similarity or dissimilarity
between the donor and recipient countries.
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This is a good general assessment for prospective legal transplants, but information as
to how to carry out it is not covered in Kahn-Freund’s theory. Implementation of this
assessment appears to be too difficult. For instance, one of the requirements for the
viability of legal transplants hardly ever exists, that is, the recipient country must have
similar ‘soil’ – In terms of the legal, socio-political context – to that of the donor
country. In fact, there are not many transplants in which the donor and recipient
country have very similar contexts because the trend of legal transplants frequently
follows the direction from the developed countries to less developed countries. Even
in earlier times, legal transplants imposed by dominant countries on their colonies did
not enjoy a similarity of social-political context. However, it is undeniable that
similarities in the context of two countries are advantageous for any legal transplants.

Moreover, Kahn-Freund’s assessment is not really essential to the aim of legal
transplants, which is for the transplanted rule to adapt to and benefit the legal system
of the recipient country. This is the most important thing to identify and inspires the
recipient country to make every effort to carry out legal transplantation.

Second, although it is true that political factors considerably influence the success of a
legal transplant, they are not indispensable factors that will determine its viability.
Instead, the functionality of a transplanted rule occupies this role. This is a core factor
in successful legal transplants but Kahn-Freund pays no attention to it.

In contrast to Watson’s theory, Kahn-Freund’s theory put more weight on a vision of
the impossibility of the legal transplants, although he still confirms there are levels of
success of legal transplants. This is because this theory suggests that the necessary
and sufficient conditions for legal transplants to be successful are hardly ever met.
This implication that viable legal transplants are rare is inconsistent with the historical
evidence of successful legal transplants in practice.

Additionally, the method of undertaking legal transplants described in Kahn-Freund’s
theory is less feasible than that of Watson. The former concentrates on assessing the
relationship between the transplanted rule and its originating country while the latter
focuses on assessing the impacts of a transplanted rule on the recipient country. It can
be said that the indicated impacts for a transplanted rule on a recipient country are the
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most important factor because the results show whether the transplanted rule would
benefit or damage the recipient legal system. This is more useful for lawmakers
deciding whether foreign rules will be beneficial for their legal system.

2.3.2 Adoption of Watson’s theory and its qualifications

The theory of Watson has largely convinced me. It offers encouragement and support
for countries who are implementing processes of legal transplants to improve their
legal system or obtain other benefits. The essence of this theory is that legal
transplants are viable if a transplanted rule is not ‘inimical’ (harmful) to the recipient
country.

Compared with Kahn-Freund’s theory, Watson’s theory provides more workable
guidelines to assess the viability of legal transplants. The key point is the focus on the
possible impacts of a proposed rule transplant ― to anticipate whether it will benefit
or damage the recipient environment ― as a main determinant for the applicability of
that transplant. This reflects the importance of the functionality of transplanted law,
which many scholars agree is one of the most important factors for successful legal
transplants.

Moreover, the acceptance of some modification of the application of the transplanted
rule is another strong point in Watson’s theory. That is, it is not a failure of a legal
transplant but a process of adaptation of the transplanted rule to the recipient
environment.

However, defects in Watson’s theory, namely the unrealistic view that legal
transplants are ‘easy’ tasks and that knowledge of the transplanted rule within its
originating system of law is unimportant, lead me to combine it with two factors from
the theory of Kahn-Freund. These are contemplation of the ‘degrees of transferability’
and the importance of obtaining knowledge of the legal system of transplanted law.
Both factors fill the gap in Watson’s theory and make it more effective in evaluating
the applicability of legal transplants.
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2.3.3 Strategy for evaluating the viability of legal transplants

Following the examination of the discourse on legal transplants, a strategy will be
proposed for evaluating the possible transplant of judicial precedents in the Common
Law into the Vietnamese legal system is to apply Watson’s approach supplemented
by Kahn-Freund, as described above. This involves three steps:

(1) The first step is identifying a need for the adoption of legal transplants. It provides
an insight into the reasons for the recipient country needing to apply the transplanted
rule and into which functionality of that transplanted rule in the recipient legal system
is intended to be applied. For instance, a transplanted rule may help address legal
issues or improve a certain aspect of the recipient legal system. I consider that the
possibility of success of legal transplants must be principally evaluated from the
position of the recipient country as it is this country that may obtain benefits or suffer
loss from any transplantation. Consequently, whether or note judicial precedents of
the Common Law can address current defects in the Vietnamese legal system, it will
be the aim of any legal transplant. The result of this step (which should reveal the
particular need existing for the transplant) will determine whether step two should be
undertaken.

(2) Step two is to study the transplanted rule in the context of its original legal system
in order to understand the conditions that ensure the performance of its function. In
the case of transplanting judicial precedents, this necessarily involves observing the
the nature of the necessary and sufficient conditions that are required for the existence
of precedents via its operation in the Common Law system. It is noted that in order to
fulfil this objective, the main focus remains on identifying the relationship between
precedents and the Common Law system and indicating which conditions are
necessary for the viability of precedents in the Common Law.

(3) Step three is to assess the possibility of the recipient country manifesting the
conditions necessary to maintain the viability of a transplanted rule. This step will
include activities such as estimating advantages as well as drawbacks of the recipient
country or possible changes which can undertaken in the recipient country to facilitate
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the reception of the transplant. It also allows for an estimation of the degree of
adaptability of a transplanted rule to the recipient’s situation of need. Following this,
the viability of the prospective transplant will be confirmed.

Accordingly, in step three an assessment of the possibility of Vietnam offering the
conditions that sustain Common Law judicial precedents will be conducted. In this
step, the ability to change or modify or even abolish certain institutions in Vietnam
via legal and political means to prepare conditions sufficiently for the operation of
judicial precedents should be critically examined. Conversely, it is necessary to
anticipate the adaptive capability of a system of judicial precedents to Vietnamese
conditions.

These three steps will be the basis to evaluate and anticipate the applicability of a
prospective legal transplant and enable lawmakers of a recipient country to determine
whether a particular transplant can be feasibly implemented. Accordingly,
Vietnamese lawmakers will determine whether to implement the transplant of
Common Law judicial precedents in Vietnam once its applicability is identified.

In accordance with the statement of problem (which was presented in Chapter 1 –
Introduction), as a recipient country, Vietnam might aim to transplant judicial
precedents from the Common Law system to be one of its sources of law. Therefore,
the functionality of precedents when applied in the Vietnamese legal system needs
clearly identified. As identified in Chapter 1, Common Law judicial precedents have
many merits such as certainty, consistency, fair, predictability and stability which can
solve defects of the Vietnamese legislation. 563 Elaborating somewhat, the application
of judicial precedents in Vietnam can address some issues in the Vietnamese legal
system, including the need to fill the gap in legal interpretation, improve the certainty
of written laws, and overcome the deficient and inconsistent situation of legislation. 564
As a result, step one’s requirement that the researcher identify which legal issues
Vietnam needs to address and which judicial precedents can help to address those
legal issues has been achieved. The second step, discovering the necessary and
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See Chapter 1 in this thesis, 9 −10.
See Chapter 1 in this thesis, 10–9.
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sufficient conditions for the viability of judicial precedents of the Common Law will
be undertaken via the study in Chapter 3 – An analysis of Common Law judicial
precedents’ operation in the Common Law.
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3

AN ANALYSIS OF COMMON LAW PRECEDENTS

3.1 The Common Law and its historical connection with precedents
3.1.1 An overview of the Common Law
3.1.1.1 Concepts of Common Law
3.1.1.2 Features of the Common Law
3.1.2 Concepts and roles of judicial precedents in the Common Law
3.1.2.1 Concepts of precedent and equivalent terms
3.1.2.2 The choice and grounds for using the term ‘judicial precedents’
3.1.2.3 Roles of judicial precedents
3.1.3 The inextricably linked historical development of the Common Law and
judicial precedents
3.2 The doctrine of precedent and principles influencing the nature of precedents
3.2.1 The doctrine of precedents (stare decisis)
3.2.1.1 Background
3.2.1.2 Scope and significance of the doctrine of precedent
3.2.2 Ratio decidendi
3.2.3 Obiter dictum
3.2.4 Categories of precedents and ending of validity of precedents
3.2.4.1 Binding precedents and persuasive precedents
3.2.4.2 Ending of validity of precedents
3.3 Requirements for the Common Law court system to administer and apply
precedents
3.3.1 Having a hierarchical court structure
3.3.2 Ensuring the independence of the judiciary
3.3.3 Having an efficient law reporting system

The approach to precedents developed in the common law is focused upon in this
chapter, rather than civil law approaches to precedents, because of the centrality of the
doctrine of precedent in common law legal systems. In civil law legal systems,
judicial precedents are merely persuasive, but not binding. In contrast, in common law
systems, judicial precedents delivered by higher courts are binding on lower courts.
This chapter focuses upon the English legal system as the progenitor of common law
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legal systems. Its overview of the history of the development of English common law
provides context for understanding the doctrine of precedent as inherited in the many
common law jurisdictions where it is now applied. Thus, the focus upon English
common law is due to its historical and representative importance.

As outlined in Chapter 2, there are three steps in the strategy for evaluating the
viability of the transplant of Common Law judicial precedents into the Vietnamese
legal system. Step one was in fact carried out in Chapter 1 and identified the essential
need of Vietnam for the transplant of judicial precedents due to advantages they
offered, that is, the strengths of this source of law which will help overcome
weaknesses of Vietnamese legislation. Therefore, the second step, with its aim to
discover necessary and substantial conditions for the viability of judicial precedents
via their operation in the Common Law context, is to be carried out in this chapter of
the thesis.

The content consists of three main parts, namely, (1) the Common Law and its
historical connection with precedents, (2) the doctrine of precedent and principles
influencing the nature of precedents and (3) requirements for the Common Law court
system to administer and apply precedents. The first part focuses on clarifying the
background of the Common Law which has given birth to judicial precedents. This
section includes coverage of the term ‘precedent’ itself and its equivalent terms, and
the choice of using the term judicial precedents instead of over others. The roles of
judicial precedents in interpreting law and in making law are also presented.
Moreover, the historical development of the Common Law and judicial precedents,
which are inextricable linked, will be analysed in detail. Findings obtained from this
part will offer researchers understandings of the origin and nature of the Common
Law judicial precedents.

In the second part, the operation of judicial precedents will be presented via the
analysis of four aspects of the doctrine of precedent (stare decisis), namely, the
rationale ‘like cases must be decided alike’, the confirmation of the binding authority
of judicial precedents, their hierarchical operation, and the backward and forward
looking aspects of the doctrine of stare decisis. Additionally, the ratio decidendi and
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the obiter dictum, as main parts of a judicial precedent, are also studied, as are their
identification and classification, and ending of validity of judicial precedents As a
result, the regime of operation of judicial precedents will be used to evaluate
elementarily the issue of whether judicial precedents can work in the Vietnamese
legal system.

The question has to be asked as to which elements of the common law court system
are those that the administration and application of judicial precedents require? An
examination of the indispensable requirements – generally considered to be the
hierarchical court structure, the independence of judiciary and the effective reporting
system – will be conducted in the last section of Chapter 3. Based on this, the
possibility that Vietnam can provide the conditions for the viability of judicial
precedents will be evaluated.

3. 1 The Common Law and its historical connection with precedents

3.1.1

An overview of the Common Law

3.1.1.1 Concepts of Common Law

‘Common law’ is a legal term which has many different meanings 565 and its exact
meaning depends on the context of its use. 566 Therefore, it is necessary to discuss the
terminology of common law before focusing on the historical origins and features of
the Common Law.

In the broad sense, Common Law might be referred to as one of the following three
main legal families in the world: ‘the Common Law family, the Romano-Germanic
family and the family of Socialist law’. 567 In this sense, the Common Law is the legal

565

See De Cruz, above n 45, 102; A W B Simpson, Legal Theory and Legal History: Essays on
the Common Law (1987)359; Peter Wesley-Smith, The Sources of Hong Kong Law (1994) 4; Zweigert
and Kötz, above n 303,188.
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Hood Phillips and Hudson, above n 108, 9.
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Rene David and John E C Brierley, Major Legal Systems in the World Today: An Introduction
to the Comparative Study of Law (1985) 22. The Romano-Germanic family is also known by other
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family which ‘includes the law of England and those laws modelled on English
law’. 568 Accordingly, Zweigert and Kötz notes that
Often “Common Law” denotes the totality of the law of the Anglo-American
legal family, as opposed to “Civil Law” which denotes the law of the Continental
legal systems and their followers, heavily influenced by law from Roman
sources. 569

Wesley-Smith further elucidates this meaning, referring to a feature of the Common
Law which distinguishes it from other legal families, that is, it ‘emerges from judicial
decisions rather than from the legislature: it is not statutory law’. 570

In a narrower sense, ‘common law’ is understood as one of the two main parts of
the English legal system, that is, Common Law and Equity Law. In this instance,
de Cruz defines Common Law as the part of English law which was created by
the king’s courts, or common law courts (and developed as case law) in England
from about the twelfth century, rather than ‘statute law’, or the law enacted by
Parliament as opposed to the body of rules and principles of equity, as
established by decisions of the courts of equity (or, as they were otherwise
known, Courts of Chancery), which began to be developed from around the
fourteenth century). 571

Other authors also comment upon this distinction, including Zweigert and Kötz,572
and Phillips and Hudson, Phillips and Hudson noting that ‘Common law is more
particularly contrasted with Equity.’ 573 Further clarifying the use of the term, WesleySmith notes that common law is restricted ‘to the law formulated in one set of courts
and not in others: it is not equity or admiralty or ecclesiastical law or international
law.’ 574

Common law is also still referred to as ‘unwritten law’ – one type of the sources of
law. Unwritten law differs from written law (that is statute law) and exists in both
Common Law and Equity law. 575 Expressing this another way, Tiersma refers to

names e.g. ‘Continental European law’ and ‘Civil Law family’ while the Common Law family is also
known as the ‘Anglo-American legal system’: Bogdan, above n 182, 87.
568
David and Brierley, above n 567, 24.
569
Zweigert and Kötz, above n 303, 188.
570
Wesley-Smith,’The Sources of Hong Kong Law’, above n 565, 4.
571
De Cruz, above n 45, 102. The same meaning of the Common Law was also given by
Malleson: Kate Malleson, The Legal System, Core Text (2005) 36.
572
Zweigert and Kötz, above n 303, 188.
573
Hood Phillips and Hudson, above n 108, 10.
574
Wesley-Smith,’The Sources of Hong Kong Law’, above n 565, 4.
575
See Simpson, above n 565, 15.

118

Common Law as ‘the uncodified (or nonstatutory) rules and principles applied by
judges to decide the cases that came before them.’ 576 Due to its very nature, Common
Law is often referred to as ‘judge-made law’. 577 Although a vast body of literature
now exists containing records of decisions, it essentially remains law emanating from
the decisions spoken by members of the judiciary from the bench. 578 Enright refers to
Common Law as ‘case law’ and supplies an array of words signifying practices
associated with it, for example the citing of ‘precedents’ or ‘authorities’ 579 while
Simpson cites meanings of common law as including ‘judiciary law’, ‘customary law’
and ‘unwritten law’. 580

Furthermore, de Cruz points out that in this context, common law simply means the
legal system of England, which ‘includes English cases and statutes, including
principles developed and established by common law courts and the courts of
equity’. 581 Thus the term ‘common law’ can be understood as possessing various
meanings.

3.1.1.2 Features of the Common Law

The Common Law is one of the most pre-eminent legal families in the world.582
About one-third of the world’s population live in countries whose legal systems have
been influenced by the English legal system. 583 These countries include: in North
America – the United States and Canada (apart from Louisiana and Quebec); in
Oceania – Australia and New Zealand; India, on the Indian sub-continent; in Africa –
Ghana, Nigeria, Kenya, Uganda, Tanzania and others; and in South East Asia –
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Singapore, Malaysia, and Brunei. 584 This influence was the result of British colonial
expansion and the once dominance of the British Empire. 585 Additionally, the links
between England and other countries in terms of politics, 586 economy, 587 culture and
language 588 contributed to the popularity of English law. Many colonies, after
achieving independence and establishing their sovereignty, continue to maintain
English law as their official legal system589 or still apply the ‘Common Law
approach’ and ‘legal philosophy’. 590

The Common Law remains a pre-eminent legal family with its own features. They
usually relate to specific factors including (1) sources of law, (2) an open system, (3)
roles of public and private law, and (4) dominant role of procedural law.

(1) The term ‘source of law’ can be understood as having various meanings, namely,
‘formal source’, ‘literary source’ or ‘legal source’. 591 According to Phillips and
Hudson, the ‘formal source’ refers to the subject which provides the validity of the
law. For example, the subject can be ‘the sovereign, the State, the will of people or
otherwise’. 592 When the term is understood as ‘literary sources’, it refers to the
documents which convey a knowledge of the law in terms of its origin and nature.593
For example, literary sources can be ‘statute[s], law reports and books of
authority’. 594 With respect to meaning ‘legal sources’, the term ‘source of law’ refers
to the method by which the law is created such as ‘legislation, judicial precedent and
custom’. 595 Legislation, precedents and customary law are sources of law in the
Common Law. This last definition of ‘source of law’ is the one adopted here.
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In the Common Law, both precedents 596 and statute law 597 are considered as ‘major’
sources of law 598 while customary law occupies an inferior place. 599 Precedents play a
typical and central role, thus, they are always considered as ‘the most distinctive
feature’ 600 of the Common Law. This is because of the historical characteristics of the
English legal system, that is, laws were principally formed from the practice and
decisions of the courts including the Common Law courts and Equity law courts.601
Subsequently, regardless of the fact that legislation has increasingly been used since
the 17th century, 602 precedents are still considered as the ‘typical’ source of law.603
Supporting this view, Glendon, Gordon and Oskwe assume precedents are ‘the fabric
of the Common Law’ 604 while David affirms that the existence of precedents
embodies ‘the essential character of English law’. 605

However, while precedents are a typical and centrally important source of law in the
Common Law system, in terms of the relation between statute law and precedents, it
is necessary to realise that in more modern times statute law is superior to
precedents. 606 This was the result of the doctrine of the Sovereignty of Parliament,607
under which statute law will prevail where there is a conflict between statutes and

596

Depending on which author is selected, there are many terms synonymous with ‘precedents’
such as ‘common law’, ‘case law’, ‘case’, ‘unwritten law’, ‘judicial decisions’, ‘judicial opinions’ and
‘judge-made law’.
597
Again, depending on which authors are selected, there are many synonyms for statute law
such as ‘legislative enactments’, ‘legislation’, and ‘statute’.
598
Kiralfy, above n 44, 263.
599
Walker and Ward, above n 46, 8; Gerald J Postema, 'Classical Common Law Jurisdiction (Part
I)' (2002) 2(2) Oxford University Commonwealth Law Journal 155, 66; Hood Phillips and Hudson,
above n 108, 119; Denis Keenan, Smith and Keenan's English Law (9th ed, 1989) 11.
600
James Louis Montrose (ed), Precedent in English Law and Other Essays (1968) 9.
601
See Hood Phillips and Hudson, above n 108, 9–10.
602
UK
Law
Online,
The
Sources
of
the
Legal
System
<http://www.leeds.ac.uk/law/hamlyn/sls.htm> at 3 September 2008.
603
David and Brierley, above n 567, 366.
604
Mary Ann Glendon, Michael Wallace Gordon and Christopher Osakwe, Comparative Legal
Traditions: Text, Materials and Cases on the Civil and Common Law Traditions, with Special
Reference to French, German, English and European Law (2nd ed, 1994) 671.
605
David and Brierley, above n 567, 386.
606
Iain Stewart, 'Men of Class: Aristotle, Montesquieu and Dicey on "Separation of Powers" and
"The Rule of Law"' (2004) 4 Macquarie Law Journal 187, 192; David and Brierley, above n 567, 386;
Malleson, above n 571, 33.
607
See Hood Phillips and Hudson, above n 108, 9; see Walker and Ward, above n 46, 8.
According to this doctrine, ‘legislation is the exercise of parliamentary sovereignty’ so the Parliament
has the right of making law and repealing or changing the current law which will be complied with by
the court: Stewart, above n 606, 209.

121

precedent. 608 Accordingly, precedents cannot contradict or modify statute law,609
whereas, statute law can modify or repeal precedents in order to adapt law to the
changes in a society or to foster the development of a society in a particular
direction. 610 This has resulted from the view that legislation of the Parliament is
considered to be ‘the most authoritative possible expression of English law, superior
to Royal Orders in Council and the most solemn decisions of the highest Court of
Justice’. 611

Customary law occupies an inferior place compared with statue and precedents in
terms of prestige or importance, or respect accorded to it. 612 It occupies a lower
position than the two other and requires recognition by the higher ranked sources of
law to establish its legitimacy. 613 For instance, statute law can abolish customs, or
enable them to be practised legitimately, and precedents can make customs valid via
their recognition. 614

(2) As described above, precedents play a central role in the Common Law. This leads
to one of the distinctive features of the Common Law, that is, it is an ‘open’ legal
system. 615 This feature is distinguished from that of the Continental law. 616 Judges do
not simply apply existing rules (which cannot possibly cover all situations) but also
create new rules to ensure that they are able to address the case in hand. 617 Judges
usually base their decisions on existing legal rules established in legislation or by
precedent to solve new cases with a ‘similar fact’ situation. 618 In cases where the
legislation is silent and there is no precedent; they must also decide new rules to apply
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to new cases, new fact situations. 619 This process of deciding new rules makes the
Common Law ‘open-ended’, ‘not firm and inflexible degree’ 620 because not all legal
rules are ready-made. In fact, there are many fields of law to be developed by judges
such as ‘rules on formation of contracts, the tort of negligence and the meaning of
“intention” in criminal law’. 621 Nicholas 622 also affirms this feature, stating that ‘the
Common Law … is in a state of continuous creation and by its nature is never
complete.’

(3) In terms of the classification of public law and private law, unlike the Civil Law
family, there is no division between public and private law in the Common Law.623
This issue emanates from history. In contrast with Civil Law countries in Europe
where the public and private law divide was culturally developed, England had not
this concept from early in its legal development. 624 For instance, in the early writ
system, the issuance of writs was done on behalf of the king and a dispute between
citizens was referred to as a dispute between the king and his opponents. 625 In
addition, according to Bogdan and de Cruz, rejection of the public and private law
divide is caused by the desire of the royalists to preserve the ultimate power of the
king across the various areas of the law in 17th century politics. 626 For those reasons, it
seemed to be unimportant to classify the fields of law into public or private law.

In the Common Law, thus, the division between public law and private law is ‘purely
expository’. 627 It means, in the legal field, this distinction set forth the understanding
of the difference between the terms ‘public law’ and ‘private law’. For example,
constitutional law, administrative law, the criminal law and taxation law are
understood as sub-categories of public law while the law of contract, the law of torts
and the law of property are classified as belonging to private law. 628
619
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The typical characteristic of the Common Law is the distinctive division between
Common Law and Equity. 629 For instance, the main branches of English law are
criminal law, the law of property, the law of tort, the law of contract, and the law of
the family. 630 Of those, criminal law, torts and the law of contract belong primarily to
the Common Law, while the law of real property, trusts, partnerships, bankruptcy, and
wills are in the adjudication of Equity. 631

(4) One more noticeable feature of the Common Law is that procedural law occupies
a more important place than substantive law. 632 This feature is also recognised to be
‘the essential difference of the civil and the common law…’ 633 In other words,
remedies are more emphasised than rights, 634 and ‘form is better understood than
substance, and in early law formal requirements, rather than abstract principles,
usually determined legal rights’. 635 This feature is historically rooted in the writ
system which was developed in the 13th century. 636 In the writ system, it was a
prerequisite that the plaintiff could meet procedural requirements of an appropriate
writ. Thus, the so-called ‘procedural legal thinking’ of the English has long been
formed. Therefore, the Judicature of Acts of 1873–75 in which the writ system was
abolished did not mean that the role of procedural law had changed. 637 Procedural law
is still as dominant as it ever it was. 638 Additionally, this early dominance is far more
influential than ‘the doctrines of the modern substantive law’. 639 As a result, in the
Common Law, the opinion remains that procedural law has been more important than
substantive law. 640
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3.1.2

Concepts and roles of judicial precedents in the Common Law

The overview of the Common Law which was given above generally describes the
background, where the birth of precedents has taken place. However, precedents can
usually be understood as a multi-meaning term and, conversely, there are many
equivalent terms for precedents. Understanding this is really essential to identify
exactly what source of law of the Common Law Vietnam is wishing to transplant and
help avoid getting confused by the vast number of synonymous terms for precedents.
Therefore, in this section, knowledge of the term of ‘precedent’ and its equivalent
terms is the first important issue. Such knowledge is a prerequisite for the choice ofan
appropriate term which can embrace an accurate meaning and contain desired specific
characteristics of Common Law precedents. It will be a premise for the carrying out
of the second part of this section which is focused on identifying roles of this source
of law in the Common Law.

3.1.2.1 Concepts of precedent and equivalent terms

The concept of precedent is defined in a number of ways. For instance, Black’s Law
Dictionary defines a precedent as ‘a decided case that furnishes a basis for
determining subsequent cases involving similar facts or issues’. 641 Oran’s Dictionary
of the Law refers to a precedent as
A court decision on a question of law (how the law affects the case) that is
binding authority … on lower courts in the same court system of cases in which
those courts must decide a similar question of law involving similar facts. (Some
legal scholars include as precedent court decisions that are merely persuasive
authority). 642

McCormick and Summers define precedents as ‘prior decisions that function as
models for later decisions’. 643 Strang takes this further to a definition that
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[A] precedent is a case decided at Time 1 that is meaningfully analogous to a
case that arises at Time 2. A precedent is “binding” if, at Time 2, a later court,
even though it disagrees with the conclusion(s) reached in the earlier case at
Time 1, is obliged to follow, distinguish, or give reasons for overruling the
previous case. 644

Phillips and Hudson take a slightly different approach on precedents, maintaining that
‘every decision of one of the superior courts, which has not been reversed on appeal
or overruled, is in a sense a precedent.’ 645

Beside, other meanings of precedent also exist. For instance, precedent is defined as
‘[t]he making of law by a court in recognzing and applying new rules while
administering justice’. 646 Oran also gives a different meaning of precedent, that is,
‘something that must happen before something else may happen’. 647

As shown, there are many meanings referred to the term ‘precedent’. Besides the
main meaning, that is, a binding judgment produced by superior courts and followed
by inferior courts in solving subsequent similar cases, precedent is also referred to as
a process of making and administering the law, something that has previously
occurred. However, it is necessarily realised that the most common meaning of
precedents is a typical source of law in the Common Law.

It is noted that precedents are not the only term to be used for those meanings when
there are quite a number of equivalent terms which are considered to be able to
replace ‘precedents’. Goldstein first referred to ‘case law’ as an alternative for the
term ‘precedents’: ‘Precedents are the source from which a certain kind of law is
derived, namely case law’; 648 case law can also be referred to ‘cases’. For instance,
Enright explains ‘cases are a source of law because in the process of deciding some
cases judges make common law’. 649 Second, judge-made law is equated with case
law. For instance, David and Brierley use the term ‘judge-made’ to affirm that the
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typical source of law for English law is judge-made law, that is, case law. 650 Another
equivalent term for ‘precedents’, though one 1ess commonly used, is ‘authorities’. 651
Many authors have also used the term ‘judicial precedents’ as a synonym for
precedents. 652
On the other hand, precedents are available in both the Common and Civil Law. 653
Therefore, it is necessary to select a particular term which can both express
characteristics of Common Law precedents and help distinguish them from those of
the Civil Law. The choice and its grounds will be presented in the following part.

3.1.2.2 The choice and grounds for using the term ‘judicial precedents’

Although the general understanding of precedent is similar in both the Common Law
and Civil Law ‘as the presence of a sequence of consistent decisions in similar cases
over time’, 654 its position in each family of law is far different. In the Common Law,
precedents possess ‘a voice of authority; it is not merely evidence of law but a source
of it; and the courts are bound to follow the law that is so established’. 655 In contrast,
precedents are not considered as a source of law in the Continental Law 656 and are
‘never more than persuasive’. 657 Thus, they have ‘no binding force on a judge, even
on a judge from whom an appeal lies to the court rendering the decision’. 658

It is necessary to realise that Common Law precedents are, by nature, the laws that
judges create by applying court judgments rather than law created by drafting and
declaring legislation. 659 Therefore, with the combining the two characteristics of
precedents in the Common Law, that is, their binding force and origin from court
650
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decisions, it seems to be most plausible to use the term of ‘judicial precedents’ instead
of the term ‘precedent’.

Judicial precedents are usually understood as having the two following meanings or
characteristics. First, judicial precedents can be referred to as ‘the process whereby
judges follow previously decided cases’. 660 A similar, but more elaborately defined,
meaning for judicial precedent is ‘a system of law making by judges rather than by
Parliament: generally applicable decisions made by judges, referred to as precedents,
are used as models for future cases, and these are developed on a case-by-case basis to
establish areas of law’. 661 Second, they can be understood to be ‘the decided case
itself – a ‘precedent’ which may be relied on the future’.662

The second meaning or characteristic of judicial precedents is much emphasised – that
is, the binding force of ‘a decided case’, in other words, a precedent. It is helpful to
distinguish Common Law precedents from Civil Law precedents. Furthermore, it also
signifies a feature of the Common Law, but one that changed over time, as ‘…in the
Common Law itself this regard for judicial precedents is a characteristic of its later,
and not of its earlier stage’. 663 In the history of the Common Law, it is known that
precedents initially had no binding force but rather possessed authority from around
the 18th 664 or the 19th century. 665

As a result, the term ‘judicial precedents’ with its second and additional meaning of
being binding – which clearly expresses the peculiar characteristics of Common Law
precedents – will, from now on be the term generally used in this thesis. When the
term ‘judicial precedents’ is used, it refers to precedents with full of authority (that is,
the binding force of precedents is recognised). The term ‘precedents’ is still used,
especially in the description of their historical development (when they had no
binding force) and in the presentation of the doctrine of precedent in a way similar to

660

Ingman, above n 108, 384.
Andrew Mitchell, As Level Law (2003) 61.
662
Ingman, above n 108, 384. Keenan also agrees with the second meaning of judicial precedents
when he refers case law as an equivalent term of judicial precedents: See Keenan, above n 599, 130.
663
Gray, above n 11, 36.
664
W S Holdsworth, 'Case Law' (1934) 50 Law Quarterly Review 180, 180.
665
See Sir Carleton Kemp Allen, Law in the Making (1964) 150–1; see John P Dawson, The
Oracles of the Law (1968) 80.
661

128

that which legal scholars often use. In addition, and to a great extent, it should be
recognised that the terms ‘judicial precedents’ and ‘precedents’ are often used by
writers as equivalent in meaning. For example, Mitchell, Gray and Lewis respectively
use both of them interchangeably in their works, As Level Law, 666 Judicial
Precedents, 667 and The History of Judicial Precedents. 668 From the above analysis,
the source of law identified as that which Vietnam is targeting to transplant is judicial
precedents, as used in the Common Law.

3.1.2.3 Roles of judicial precedents

Judicial precedents remain as a basis for legal development 669 via their roles of law
making and law interpreting in the Common Law. The law making role of precedents
is typical because courts usually create the law by developing precedents, a ‘major’
source of law in the Common Law. 670 Judges will decide in cases where legislation is
silent and there is no precedent to deal with the case in hand. In addition, precedents
are created when there is no ‘pre-existing statute’ or existing judicial precedents are
out of date, or in case ambiguities exist in statute law. 671 As a result, judges have to
make law (precedents) if there is a gap in the legal system. 672 This activity, according
to Zander, ‘adds something new to the existing corpus of the law’ and so it is ‘making
law’. 673

Furthermore, judicial precedents, functioning as statutory interpretation, were
considered to occur along with ‘the guides’ for the interpretation of legislation’ in the
16th century. 674 Indeed, ‘when the courts have interpreted an Act, of any section or
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word of it, that interpretation is a precedent in subsequent cases’. 675 Vermeesch and
Lindgren evaluate the value of ‘judicial interpretation’ as follows:
It is an important function because a court’s decision on the meaning of a
particular piece of legislation is a precedent which will be considered when
reading an Act so that “the law” on the matter dealt with in the statute is to be
found in the Act as interpreted by the court. 676

The demand for statutory interpretation generally arises from defects of legislative
process, such as ‘ambiguity’ in the drafting of statute law (which usually hinges on
two or more meanings of a word used),677 an example of ‘the imperfection of
language and draftsmen’ that allows people to understand words used in different
ways; 678 and the ‘uncertainty’ of fact situations which require the courts to identify
whether the case in hand satisfies those fact situations. 679 Adams and Brownsword
simply note that interpretation is essential when there remains ambiguity in a
statute. 680 This function is also based on the view that ‘such interpretation raises an
issue of law, not of fact’. 681

However, it is necessary to note that interpreting law, in this context, means the courts
‘ascertain the intention of Parliament’ 682 or ‘ascertain the meaning’ 683 of statute law.
This situation seems to manifest the fact that ambiguity has sometimes resulted from
difficulties in understanding exactly what the intention of the parliament is.

In short, judicial precedents are more common and their roles indispensable in the
process of legal development in Common Law countries. Keenan affirms this central
importance of judicial precedents by assuming that a legal system without statute laws
would still exist while they simply remained an unsystematic set of rules, without
judicial precedents as they are now known and understood.684
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3.1.3

The inextricably linked historical development of the Common Law and

judicial precedents

It can be said that the evolution and development of judicial precedents emerged and
matured in the course of the development of the Common Law and then was extended
to apply in Equity. For this reason, the historical development of the Common Law
will be analysed in tandem with that of judicial precedents.
The Common Law originated in the English legal system. 685 Therefore, the
development of the Common Law is also that of the legal system of England, which
took on much of its current form after the most important event in English legal
history, that is, the Norman Conquest of 1066. 686 This event directly influenced the
establishment and development of the Common Law; 687 and its development as
distinctive and occurring only in England. 688 Somewhat paradoxically, it is largely as
a result of the Norman (French) invasion that the English legal system is, unlike its
Continental cousins, mainly constituted by judicial decision of the courts instead of
the works of the legislature.

Before 1066, there was no uniform legal system in England. Different bodies of
customary law (such as that of Wessex in the south and south-west, or Mercia in
central areas of what is now England, or the Danelaw of the north-east, 689 and Kentish
law) 690 were applied in their various localities by local and feudal courts. 691 Postema
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enumerates the then existing courts as seigniorial courts, county courts, and hundreds
courts.692 The Norman Conquest led to the establishment of a new government with
legislative, executive and judicial power belonging to the king and his royal council,
the ‘Curia Regis’. 693

Concerning judicial power, in 1066, there were two important elements which led to
an evolution of the Common Law. They were a centralisation of justice 694 and the
creation of royal judges. 695 In the 12th century, the new government successfully
created royal courts,696 including the Court of the Exchequer, the Court of Common
Plea, and the Court of King’s Bench in Westminster. 697 Initially, these courts dealt
with (respectively) financial matters, ownership and possession of land, and serious
criminal matters which were directly related to the interest of the king and England. 698
Then, due to their inbuilt advantages (below), the royal courts gradually supplanted
the role played by other local courts.699 The professional and specialist features of the
royal judges, 700 their ‘more modern’ 701 and ‘progressive’ 702 procedures, and the
impartiality of the royal judges, as well as the the ultimate power of the king which
ensured the enforceability of royal court decisions in all parts of the realm, made royal
courts an attractive option. 703 The royal courts gradually became more effective and
prominent in settling disputes for more and more citizens throughout the country. 704
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Another reason for their increasing popularity was that royal judges often were
rostered to travel around the country to administer the king’s justice. 705 The royal
courts gradually acquired the power to judge most of the important disputes. 706 As a
result, while on one hand the popularity of local courts was abating, on the other hand,
the prestige and popularity of the royal court were continually increasing, 707 so that by
the end of the Middle Ages the royal courts had the monopoly on hearing cases. 708
Centralisation of justice was thus successfully established. This was one of the two
most important elements precipitating the development of the Common Law. 709

The second important element for the evolution of the Common Law was the
contribution of royal judges, who created the uniform law which was to be applied in
the whole of England. 710 They toured the country, heard cases and created law on
their circuits by their decisions. 711 Because the local customary laws were
unsophisticated, scattered and deficient as well as inconsistent across the area of the
kingdom (due to their being ‘local’), royal judges needed to build up a central and
unified ‘approach to law’. 712 From this, principles and rules which originated on ‘the
grounds of decision in actual legal controversies’ 713 were gradually developed and
became ‘common’ (in other words not merely frequent but shared ‘in common’). 714
As a result, by the middle of 13th century715 or before its end, 716 Common Law was
officially formed and uniformly applied by the royal courts. In other words, the
Common Law as a body of English law had, as Baker comments, ‘emerged in the
twelfth century from the efficient and rapid expansion of institutions which existed in
an undeveloped form before 1066’. 717 Dainow briefly summarises the nature of the
gestation of the common law as follows:
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By means of their decisions they created the first uniform rules and the first basis
of uniformity in the legal order, by establishing general norms which were
common throughout the whole country. It was a form of general law or common
law for all parts of the realm; hence the name, common law. 718

In English legal history, a sense of precedents or case law first appeared in about the
12th and 13th century. 719 This was evidenced through the treatises, Glanvill 720 and,
more especially, Bracton 721 where an idea of precedents was first introduced. 722 For
instance, the idea of keeping records of cases and considering a court decision as ‘an
authority’ for establishing legal rules were given in Glanvil. 723 Bracton contributed to
the inception of precedents by stating that a ‘new problem should be solved by
analogy to what has happened before’. 724 Commentators have stated that ‘the
principle that like case should be treated alike can be traced back to the thirteenth
century’ that is, from the view held by Bracton. 725
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However, at this time, the ‘precedents’ so-called, case law or judicial decisions as a
‘by-product’ of the judges’ decision 726 or of the ‘litigious process’, 727 were viewed as
‘evidence of law’ 728 and not understood in their modern sense. 729 This idea originated
from the declaratory of theory in which the judges did not make the law but declared
the law. 730 Therefore, it can be stated that precedents or case law were available in the
Common Law without the existence of the doctrine of stare decisis, 731 whereby legal
rules came to be formulated, and the practice of observing them as binding eventually
developed. 732 In fact, precedents existed within ‘a relative weak (if not non-existent)
doctrine of stare decisis’. 733 Glenn supports this view by stating: ‘[S]o the common
law grew through the accumulation of precedent, though no concept of stare decisis –
binding authority attaching formally to each decision – could possibly have existed
throughout most of its history.’ 734
In the 13th century, with the formation of the royal courts, judges and lawyers began
to rely less on their memory of important cases (and what they had heard from fellow
members of the profession) than on the written notes which had begun to replace
them. 735 These were first written as brief notes; later to become far more lengthy and
complex as the law itself became more complex. Arguments of pleaders and
statements of the courts were first cited in the documents 736 which were called ‘Year
Books’ 737 – the earliest form of modern law reports. 738 The Year Books are mainly
described ‘an account of arguments, which took place in court between counsel and
726
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judges’. 739 However, actual decisions of the judges were not virtually reported in the
Year Books.740 These written notes helped establish ‘the habit of looking to what
decided before for guidance, of reasoning by analogy, by example…’. 741 The Year
Books, thus, might convey open points of view of judges: in the future their
judgements would become binding precedents. 742
By the beginning of the 15th century, 743 the Common Law system had become
inflexible due to its increasingly rigid procedures. 744 Additionally, there were other
causes for suits to be lost, such as ‘technical errors’, bribery of witnesses, and
‘political influences’. 745 Moreover, the limited number and type of writs could not
meet the needs of the society, 746 which further contributed to the growing rigidity of
the Common Law. This situation prompted the development of another body of the
English law,

747

Equity, at the end of the 15th century. 748 Its target was to supplement

the available – but limited – Common Law remedies 749 and to modify deficiencies of
the Common Law. 750
Due to the conception that the king is the ultimate ‘fountain of justice’, 751 people who
felt they were ill-served by a decision or process (for instance, if a plaintiff’s case was
refused to be heard before the royal courts or she or he was not satisfied with the
court’s verdict) 752 sought the king’s intervention by petitioning him. 753 Initially the
king directly solved such cases but later chose to pass that responsibility to the
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Chancellor,

754

who most often, as an educated person, was also a bishop or

archbishop, 755 and, since the 16th century, a lawyer. 756 Lawyers too were often drawn
from the clergy, since they were trained in legal advocacy (as canon lawyers dealing
in ecclesiastical court matters). However, secular legal representatives are also
recorded under a number of different titles in the Year Books themselves. 757 The
Chancellor was concurrently the confessor to the king and a cleric; therefore he was to
some extent affected by Canon law and Roman law in his judging tasks. 758

In modern times the role has methodically changed. The Chancellor is often an
official of state or a minister of the crown. 759 Since the passing of the Court Reform
Act 2005 (UK), the Chancellor is a member of Cabinet and Secretary of State for
Justice (head of the Ministry of Justice) but no longer head of the judiciary, a role
now filled by the Lord Chief Justice. 760

In order to carry out the Chancellor’s judicial tasks, a new court, called the Court of
Chancery, was established at the end of the 15th century. 761 The procedures of the
Court of Chancery were far different from those of the royal courts. For instance,
there was no jury in court trials and no formal pleading. Additionally, proceedings did
not begin with a writ issued by the relevant authority (chancery or court) but a
petition. 762 After the petition was presented, a writ of subpoena, which was ‘a simple
summon to appear in Chancery’, 763 would be issued to serve on defendants. 764 This
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court applied ‘rules of equity’ which were contingent upon ‘morals and good
conscience’ 765 and the sense of justice of the king and the Chancellor. 766
As a result, at the beginning of the 16th century, a set of rules called ‘equity’ was
created and developed by the Court of Chancery. 767 The remedies of Equity are
briefly described as follows:
Equitable relief includes the remedies of rectification, whereby a written
contractual agreement which, due to a mistake, does not reflect the intentions of
the contracting parties, may be amended; rescission, which allows a person to
terminate a contract which she was misled to making; specific performance,
which has the effect of compelling defendants to carry out or perform specified
activities; and the injunction, whose effect is to prevent defendants from carrying
out specified activities. 768

Indeed, like the Common Law, the nature of the growth of Equity also originated
from judicial decisions in which the chancellors created law for the current time and
for the future. 769 Even, the ‘declaratory theory’ has never applied to the Court of
Chancery, so Equity, at the outset, was established by judicial decisions. 770 Equity is a
body of English law which corrects deficiencies of the Common Law by providing
remedies in cases where the Common Law failed to solve them or rendered
inadequate solutions. 771 Thus, equity was not a system of rules which was opposed to
the Common Law but rather one which made it more effective. 772 However, from
1616 if there were conflicts between the Common Law and Equity, the latter would
prevail. 773 In the 18th century, as in the case of the Common Law, the set of rules of
Equity was well developed by ‘fixed decisions’ that became ‘technical legal rules’. 774
This is also the time that ‘the practice of relying on precedents in equity’
developed. 775
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The period from the 15th century to the 16th century saw the gradual development of
precedents in English law. 776 There was a transition in the position of precedents as
the evidence of law to a source of law. Putting it another way, the strict rule of the
doctrine of precedent as currently understood was gradually developed. It is noted that
there were two indispensable factors which directly influenced this development,
namely, (1) the improvement of law reports in terms of content and quality, and (2)
the availability of an hierarchical court system. 777

(1) With respect to the content, the Year Books’ content became fuller ‘expositions of
the law by the court, instead of the earlier obsession with points of pleading’. 778 In
addition, the introduction of the printing of law reporting which evolved in the 15th
century779 led the Year Books to become easier to access and more available. 780 For
example, Year Books could contain more cases, even they were ‘two decades old’. 781
From these advantages, according to Kiralfy, judges began to refer to cases that could
be retrieved from the Year Books to confirm ‘the authority of their rules’. 782 As a
result, the concept of ‘precedent’ and ‘an emerging case law system’ were known in
the latter half of 15th century. 783
Precedents continued to be developed throughout the 16th century and the 17th century
in the Common Law (though not in Equity). 784 The Year Books were increasingly
improved to be ‘fuller than they had been, and show a much commoner citation of
earlier cases than the earlier books’. 785 According to research by Lewis, precedents
were referred to as sources having authority. 786 Accordingly, the judges were
conscious that they were making law not declaring law. 787
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The progress in law reporting, in terms of content and availability of the law reports,
was really a catalyst which prompted the growing authority of precedents. The quality
of the system of law reporting was much improved from the ‘Year Books’ and the
modern form of report emerged in the 18th century788 with the latest, titled ‘Law
Reports’, 789 developed in the 19th century. 790 Unlike the Year Books, the Law Reports
systematised their content with the emphasis on ‘the decisions and reasoning of
judges in important prior cases’. 791 In addition, the readier availability of printed
works (and the detail supplied) also hastened the binding nature of precedents as
judges and lawyers found it much easier to look for cases ‘on the particular point’. 792
Therefore, Glendon, Gordon and Osakwe also conclude that the ‘effective
employment [of] precedent’ is also contingent upon progress in court reporting as its
effective use ‘is possible only where a decision is reported in a form which makes it
usable by judges in future cases.’ 793 Walker and Ward support this observation,
stating that ‘the growth of a comprehensive system of law reporting brought with it
the modern doctrine of binding precedent’. 794 As shown, binding force of precedents
was gradually developed before the doctrine of precedent was expressed and
brandished about in the 19th century. 795
(2) In the 19th century, among major legal changes occurred in the English legal
system. 796 As a result of the Judicature Acts of 1873–75 and in order to have
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uniformity of procedure in the court system, 797 the writ of summons and the
separation between the common law courts and the Court of Chancery were
abolished. 798 Following this, a uniform system of pleading was introduced: a plaintiff
could submit a ‘statement of claim’ in which she or he simply states her/his case and
requirements for any type of remedy. 799 In the meantime, the royal courts and the
Court of Chancery were replaced by the Supreme Court of Judicature, which included
the High Court of Justice and Court of Appeal. 800 The administration of Common
Law and Equity was merged which led to a situation where the Common Law and
Equity were applied in the same courts, though both of them were still separate bodies
of law. 801 This merged administration created advantageous conditions for the
constitution of the hierarchy of English courts which is one of two important factors
boosting the development of precedents with binding force.

With the introduction of the Court of Appeal in 1875, the hierarchy of the English
court system was formed and classified into two levels, that is, the first-instance
courts and the appellate court.802 This is clearly a basis for the doctrine of precedent to
move on a strict rule in which precedents of higher courts must be followed and
bound by lower courts. Zywicki, 803 and Gibson and Fraser, 804 support this view by
stating that the doctrine of stare decisis could not emerge without an hierarchal court
system, it was the existence of the latter that made the doctrine feasible. Inferior
courts were able to be bound to follow the decisions of higher courts as the courts
(previously often distinct and with their own rules) were now in a relationship that
ensured this could occur.805
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In the early 19th century, the doctrine of precedent or stare decisis which has been
considered to be ‘a cornerstone’ 806 of the English legal system was transferred from
practice to principle. 807 Under this doctrine, the rule ‘like cases should be decided
alike’ 808 results in the authority of precedents. 809 Its content can briefly be described
as ‘…a court is bound to follow any case decided by a court above, and appellate
courts (other than the House of Lords) are bound by their previous decisions.’ 810

One more aspect of the doctrine of stare decisis needs to be taken in account, that is,
the importance of precedents is not only limited to their being a mould for subsequent
cases within adjudicative functions but also in terms of statutory interpretation by the
courts. The latter function is considered as ‘the second major area of judicial law
making 811 and it is even more important when one considers that ‘vast areas of law
are nowadays located within a statutory framework’. 812

Subsequently, the development of precedents reached its maturity when the House of
Lords declared itself to be bound by ‘its own decisions’ just as were inferior courts.813
The doctrine of precedent was officially recognised from this point and its nature
clearly expressed. Tiersma describes this nature as follows:

During the latter part of the nineteenth century and much of the twentieth,
English appellate courts not only came to view precedent as an important source
of law that should not be changed without good reason, but they went so far as to
refuse to change their own precedents, even when they were felt to be wrong. 814

Having outlined the historical development of precedents, it can be stated that the
doctrine of precedent (stare decisis) is both the premise and basis for the gestation of
the doctrine of judicial precedents in modern times. This doctrine is considered to be
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‘one which in English law involves an application of the principle of stare
decisis…’ 815 or to be ‘a system of law-making by judges rather than by Parliament:
generally applicable decisions made by judges, referred to as precedents, are used as
models for future case, and these are developed on a case-by-case basis to establish
areas of law’. 816

The particular feature of the doctrine of judicial precedent is condensed as following:

…if the necessary conditions are present – notably, if the courts concerned stand
in a certain relation to one another – previous decisions are not merely of
persuasive authority but are binding on subsequent cases of a similar kind, and
are binding individually and not merely as part of a series establishing judicial
practice. A lower court is bound by the decision of a higher court, and is not
entitled to disregard it on the ground that it was given per incuriam. Conversely,
a higher court can reverse a decision of a lower court on appeal in the same
cases, and can overrule the principle laid down by a lower court in a different
case. 817

As a result, judicial precedents, via the doctrine of judicial precedent, obtain the
characteristic of precedents later (that is, binding force), not in their earlier period
(that is, no authority of precedents). 818 In other words, it is noted that judicial
precedents have had the quality of being a source of law’. 819
In brief, the origin of the English legal system is distinctive as well as ‘peculiar’.820
The two main bodies of law including the Common Law and Equity have mainly been
built up by judicial decisions of the courts which were interwoven with the growth of
the doctrine of precedent and judicial precedents.

815
816
817
818
819
820

Ingman, above n 108, 384.
Mitchell, above n 661, 61.
Hood Phillips and Hudson, above n 108, 192.
See Gray, above n 11, 36.
See Salmond, above n 652, 376; see Gray, above n 11, 27.
Kiralfy, above n 44, 4.

143

3. 2 The doctrine of precedent and principles influencing the nature of
precedents

3.2.1

The doctrine of precedent (stare decisis)

3.2.1.1 Background

The doctrine of precedent or stare decisis has been considered as ‘one of the most
distinctive features’ 821 of the English legal system where ‘every court is bound to
follow any case decided by a court above it in the hierarchy, and appellate courts are
bound by their previous decisions.’ 822 Its importance is in the contribution in building
up the Anglo-American legal tradition and hastening its methodical and enormous
development. 823
Stare decisis is a Latin term, 824 and is an alternative name for the doctrine of
precedent. 825 However, stare decisis can be defined in various ways. For instance,
Reid 826 carefully explains stare decisis by analysing its derivation:

[S]tare is the infinitive of the verb sto, “to stand”. Oxford Latin Dictionary 182324 (P.G.W. Glare ed., 1983). Decisis is the plural past participle of decido, “to
decide”, and is placed in the dative case, signifying that upon which one is
standing.

Then, he concludes the meaning of stare decisis, that is, ‘to stand upon the
decision’. 827 On the other hand, Hutchinson 828 affirms that the Latin phrase stare
decisis, which is abbreviated from ‘stare decisis et non quieta movere’ 829 means ‘to
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stand by decisions and not to disturb settled matters’. Whereas, according to
Zander, 830 Cross and Harris, 831 stare decisis is to be understood as part of the phrase
‘stare rationibus decidendis’ which means ‘keep to the ratio decidendi of past cases’.

More simply, David and Brierley, and MacAdam and Pyke do not analyse the Latin
phrase but keep to the literal meaning of stare decisis, that is, ‘let the decision
stand’. 832 Explaning it in another way, Keenan states the meaning of stare decisis is
‘standing by previous decisions’. 833 Furthermore, Garner states the orthodox concept
of stare decisis as follows:

[Latin “to stand by things decided”] The doctrine of precedent, under which it is
necessary for a court to follow earlier judicial decisions when the same points
arise again in litigation… 834

Garner’s explanation can be considered to be orthodox because readers find it much
clearer to understand what stare decisis is from it, rather than from general statements
such as ‘let the decision stand’, ‘standing by previous decisions’ or ‘to stand upon the
decision’.

As a result of Garner’s clarification, scholars tend to describe stare decisis by its
content. 835 Overall, to be able to understand the doctrine of precedent or stare decisis,
it is necessary to study its scope and significance.
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3.2.1.2 Scope and significance of the doctrine of precedent

The emergence of the doctrine of precedent negated a traditional view of a role of
English judges, that is, they simply declared the law. 836 This view originated from the
declaratory theory, in which ‘the judges never make law, they merely constitute
evidence of what the law is’; 837 or in other words, ‘judges could not be bound by
others’ or their own decisions…’. 838 Blackstone is a representative for the declaratory
theory when he described the Common Law as the ‘chief cornerstone of the laws of
England, which is general immemorial custom…, from time to time declared in the
decisions of the courts of justice’. 839 However, the doctrine of precedents
subsequently recognises and emphasises the role of the judges to make law rather than
to declare the law. 840 In addition, the doctrine also has the effect of hardening
precedents with their binding nature and controlling the operation of precedents.

The main rationale of the doctrine of precedent directly relates to the central rational
principle that ‘like cases must be decided alike’. 841 It is considered to be ‘a basic
principle of the administration of justice’ of stare decisis. 842 This ensures ‘the interest
of justice and fairness’ which is intrinsically one of strengths of judicial precedents.843
Accordingly, a rule previously created in a preceding case will be a basis for
rendering a judgment in subsequently identical cases. 844 Putting it another way, the
rationale is to ‘treat like cases alike and different cases differently’. 845 Originally, this
idea came from the common understanding that if there is a precedent involving a

836

Walker and Ward, above n 46, 58; Lee, above n 728, 660; Peter Wesley-Smith, 'Theories of
Adjudication and the Status of Stare decisis' in Laurence Goldstein (ed), Precedent in Law (1987) 73,
81–2.
837
Cross and Harris, above n 808, 25.
838
Wesley-Smith, ‘Theories of Adjudication’, above n 836, 83.
839
Blackstone, above n 730, 72. William Blackstone (1723–80) was the first Vinerian Professor
of English law, a member of Parliament and a judge of the Common Pleas: Curzon, above n 694, 70.
840
In contrast to Blackstone, Bentham supports the recognition of the law-making role of the
judges when he ‘denounced Blackston’s view as cant and mystification’: Lücke , ‘The Common Law:
Judicial’, above n 109, 33–4.
841
MacAdam and Pyke, above n 186, 65; Cross and Harris, above n 808, 26.
842
Cross and Harris, above n 808, 3. Surprisingly, Common Law lawyers adopted this idea from
Greek philosophy before giving court decisions the legal authority: See Neil Duxbury, The Nature and
Authority of Precedent (2008) 25.
843
Martin, above n 610, 17. See Elizabeth Ellis, Principles and Practice of Law (2005) 179.
844
See Jack Knight and Lee Epstein, 'The Norm of Stare Decisis' (1996) 40(4) American Journal
of Political Science 1018, 1020.
845
Kenneth I Winston, 'On Treating Like Cases Alike' (1974) 62(1) California Law Review 1, 5.

146

certain issue, judges must refer to that precedent to address similar cases. Schauer
elaborates upon this view

[W]hen there is actual similarity, a system of precedent enables a decisionmaker
to rely on the similar decisionmaker’s conclusion about a similar case. Having
found the facts in the instant case similar to some decision of the past, the instant
decision maker need go no further, because the system of precedent assumes that
the same result would have been reached even if the instant decisonmaker started
all over again. 846

However Schauer goes onto the point out that ‘like cases must be decided alike’ that
is simply a ‘meaningless’ principle 847 until there is a supplement of the criteria of
likeness and difference. It means that in order to be able to be treated alike, a
subsequent case must have the ‘likeness’ or ‘similarity’ to an earlier case. The
likeness must be ‘material’, 848 and the identity of similarities as well as dissimilarities
will be worked out on facts both the earlier case and the subsequent case. 849 It notes
that a rule produced in the decision of the earlier case is a precedent for courts to
follow. 850 This is a premise for a requirement to identify similar facts in the two cases.
Due to the fact that two cases cannot be exactly identical, 851 an absolute similarity is
not required. 852 In order to identify whether two certain case are alike, Farrar points
out they are like cases ‘if they possess quantitative or qualitative attributes or relations
in common which are regarded as relevant or material or important for the purpose in
question…’. 853 Winston takes a slightly different approach to focus on like cases, that
is, they are ‘cases subsumable under the same rule of law, that is, cases satisfying an
identical legal description.’ 854 However, regardless of the approach, whenever the
similarities outweigh the dissimilarities, the current case is considered to be like the
earlier case. 855 In this sense, the subsequent case is concluded to fall in the ambit of
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the decision of the earlier case and can be given the same treatment as that of the prior
case. 856

A further purpose of the notion that ‘like cases must be decided alike’ is to evaluate to
what purpose a precedent is used. 857 If the two cases are considered to be the same,
the precedent adjudicated in the earlier case can be applied to the subsequent case. 858
Therefore, the application of precedent is contingent upon the identification of like
cases which were determined on the similarities between the two cases. 859 Winston
states that
Furthermore, in dealing with the application of laws to particular cases, the
criteria of likeness and difference are provided by the laws themselves; whether
one “case” is like another “case” is determined by the categories contained in the
laws. A “case” is an instance of a legal category, and “like cases” are instances
of an identical legal category. Thus, a law is justly applied when applied to all
those and only those who are alike in satisfying the criteria specified in the
law. 860

This criterion of ‘likeness’ is a good basis for ensuring the fairness, consistency, and
predictability of the legal adjudication. This opinion is supported by many legal
scholars. For instance, Schauer 861 argues that failure to treat like cases alike can lead
to unfairness; Strang 862 and Benditt 863 assume stare decisis increasingly brings
fairness. Duxbury adds that this principle promotes not only equality but also
consistency. 864 Additionally, Evans, 865 and Fernandez and Ponzetto 866 affirm the
point that consistency and predictability are improved. Schauer explains that when the
judges decided similarly situated cases with the same treatment, people can control
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their behaviours (to do or not to do something) because they can more reliably predict
the legal outcome which might occur.867

The second aspect of the doctrine of stare decisis is that precedents are binding.
Wesley-Smith affirms this view by pointing out ‘a judge is required – thus has no
discretion to refuse – to follow certain previous decisions’. 868 From the point of view
of judges, ‘precedent-following is regarded among them as correct practice, as a
norm, deviation from which is likely to be viewed negatively’. 869

The binding authority of precedents is considered to be a ‘peculiar’ feature of the
Common Law. 870 Judges are bound by precedents. 871 Precedent-following is
compulsory for Common Law judges regardless of their intuition or feeling. In
contrast, Civil Law judges are not bound by precedents in their judging tasks. 872 Cross
and Harris provide support for this view, stating that ‘English judges are sometimes
obliged to follow a previous case although they have what would otherwise be good
reasons for not doing so.’873 Thus, the binding nature of a precedent makes it more
authoritative than a guidance model.

Yet judges might consider whether to follow a precedent when it is exposed as being
unreasonable and unfair. 874 This point may be a situation in which an earlier case is
‘overruled’ or ‘distinguished’. If a case is ‘overruled’, the decision of the earlier case
‘is said to be wrong by a decision of court in a later case within the same
hierarchy’; 875 while if a case is ‘distinguished’, the facts of the subsequent case are
‘materially different from the facts of an earlier case so as to justify a different
principle of law applying than that used in the earlier case.’ 876 Duxbury also supports
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this view by asserting precedent-following as an intellectual activity in which judges
must identify whether ‘the precedent is authoritative or not’.877
Basic to the doctrine of precedent is that it operates hierarchically, or what Murphy878
and Duxbury879 have termed ‘vertically’ and ‘horizontally’. Operating in the vertical
form, lower courts must generally follow precedents of higher courts;880 while in the
horizontal form, a court must follow its own precedents 881 or that of other courts in
the same rank in the court system. 882
Vertical stare decisis is considered to ensure the stability of the legal system. 883 The
English court system is organised from the lowest to highest level, so that county
courts and magistrates’ courts are first instance courts, while the High Court enjoys a
higher position than those courts when it concurrently functions to hear first instance
cases over unlimited jurisdiction and hear appeals from the lower courts. 884 The
Supreme Court is the highest level in the court system to hear appeals from the Court
of Appeal. 885 The decisions of appellate courts are usually followed by the first
instance courts. 886 In England, this means that ‘a court of first instance cannot
question a decision of the Court of Appeal, nor can the Court of Appeal refuse to
follow the judgments of the House of Lords’. 887 This hierarchical arrangement means
that decisions of the Supreme Court (and those previously issued by the House of
Lords until superseded by precedent or legislation) are binding on all inferior courts888
whereas decisions of the Court of Appeal, in the tier below, are to be followed by the
High Court, county courts and magistrates’ courts; and finally, the decisions of the
877
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High Court bind the County Court and the Magistrates’ Court. 889 In other Common
Law countries, including the federal court system followed in the United States, the
vertical hierarchy is organised from their ‘Supreme Court to lower federal courts and
from circuit courts to district courts’. 890
Regarding horizontal stare decisis, which maintains the consistency 891 and
uniformity, 892 and coercive authority of judicial precedents, this is identified within a
level of court. For instance, in the English legal system, the Civil Division of the
Court of Appeal is ‘bound by its own decisions’; 893 similarly in the American legal
system, the federal circuit court must follow its own decisions. 894

However, the horizontal operation of precedents is more complicated than that of the
vertical form. 895 This is because the Supreme Court (the highest court in the court
hierarchy) is usually vested with flexibility to decide whether to follow its own
decisions. For instance, before 1966, the House of Lords of England treated its own
decisions as binding. 896 This absolute authority of precedents simply emphasised the
compliance of the UK’s highest court (like other courts in the system) with the
doctrine of stare decisis. More importantly, it signified the public interest of
guaranteeing ‘finality’ and ‘certainty’. 897 Since then a dramatic change has meant that
as the House of Lords was, so its successor the Supreme Court now is bound by its
single decision if ‘it appears right to do so’. 898 This change was supported by many
legal scholars 899 and caused by a belief that ‘too rigid adherence to precedent may
lead to an injustice in a particular case and also unduly restrict the proper
development of the law.’ 900 Thus, depending on the discretion of the Supreme Court,
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its decisions might or might not be binding. The flexibility of the House of Lords and
now the Supreme Court in the application of its own precedents is a progressive view
which can help avoid the rigidity of precedents. As an ultimate court of appeal, the
UK Supreme Court seems to be the most suitable body to correct outdated or
inappropriate decisions made at that level in order to maintain and improve the legal
system. This situation is typical in the Common Law supreme courts.901

The scope of stare decisis has ‘backward looking’ as well as ‘forward looking’
aspects. The former refers to a situation in which a court regards a past decision as a
guide to solve current cases, 902 while the latter relates to a situation in which today’s
decisions can influence the decision of a future case. 903 These two aspects have the
same importance regardless of whether, according to the traditional view, the former
outweighs the latter.904 Hence, from the forward-looking perspective, Schauer
concludes that ‘a system of precedent therefore involves the special responsibility
accompanying the power to commit the future before we get there.’905

These backward-looking and forward-looking aspects of stare decisis maintain the
restraints on as well as foster the creativity of judges in their decision making.
Duxbury elaborates that ‘decision-makers’ have little discretion to solve cases when
there is a precedent available, while they have greater discretion to decide cases when
there is no precedent.906 Accordingly, judges, without precedents, will create law for
the future.907 Therefore, it can be said that the combination of previous and current
judges within the doctrine of precedent leads to the ‘continuity and change’ in a legal
system. 908

The doctrine of precedent should not simply be understood to carry a single
significance, that is, that judges must follow the earlier decisions to address
subsequent similar cases. There are at least four aspects contained in this doctrine
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which far more influence features of judicial precedents in the Common Law. The
rationale ‘like cases must be decided alike’ ensures the public fairness while the
binding force guarantees the implementation of judicial precedents in practice.
Similarly, vertical and horizontal operations of this doctrine increase the stability,
consistency and uniformity of judicial precedents. In addition, via the backward and
forward looking nature of this doctrine, the influences of judicial precedents remains
at two opposite sides: the first, stability and predictability contained within the
concept, and the second being the refinement and development of the creativity of
judges in their judging task. This also supports the continuous development of the
Common Law legal system.

3.2.2 Ratio decidendi:

There are two main parts in a judicial precedent (or a precedent), namely, the ratio
decidendi and the obiter dictum. 909 Each part holds a different role and importance.
Within every precedent, the ratio decidendi is a binding part and also a general rule
which judges must follow. Whereas, the obiter dictum is not binding or sometimes it
has a persuasive authority (this usually happens in cases where the obiter dictum is of
the highest court). It usually contains comments or opinions of a deciding judge on
the case which s/he is taking charge of.

3.2.2.1 Concept

‘Ratio decidendi’ is a Latin term which ostensibly means ‘the reason for the
decision’ 910 or ‘reason for deciding’. 911 There is, however, little agreement about what
‘ratio decidendi’ actually means. In general, there are usually two kinds of the
concept of the ratio decidendi. On one hand, the ratio decidendi (its abbreviation is
‘ratio’ and its common anglicised plural form is ‘ratios’ 912) is commonly understood
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as a principle of law on which judges base their decisions. 913 The concept of the ratio
decidendi in this regard is presented differently by scholars.

For instance, Cross and Harris define the ratio decidendi as ‘any rule of law expressly
or impliedly treated by the judge as a necessary step in reaching his conclusion, or a
necessary part of his direction to a jury’. 914 Lord Wright and Bogdan take a slightly
different approach when they respectively state that it is ‘the rule laid down as the
ground of the judgment’, 915 and ‘the legal rule which was necessary for the
decision’. 916 More elaborately, Salmond defines ratio decidendi as follow:

A precedent, therefore, is a judicial decision which contains in itself a principle.
The underlying principle which thus forms its authoritative element is often
termed the ratio decidendi. 917

MacCormick takes this further to generalise the concept of the ratio decidendi:

A ratio decidendi is a ruling expressly or impliedly given by a judge which is
sufficient to settle a point of law put in issue by the parties’ arguments in a case,
being a point on which a ruling was necessary to his justification (or one of his
alternative justifications) of the decisions in the case. 918

Those above-mentioned concepts clarify the important role of the ratio decidendi, as a
binding part of a precedent. This is because one of requirements of the doctrine of
stare decisis is that a precedent must be followed by courts for deciding subsequent
similar cases. Accordingly, a precedent is considered as binding but, in fact, only its
ratio decidendi actually has a binding authority. It is necessary to notice that this role
is not explicitly exposed in the content of the doctrine of stare decisis. 919

On the other hand, other scholars refer to the ratio decidendi as ‘the combination’ of
some certain factual elements. For instance, McAdam and Pyke say that ‘the ratio of a
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decision consists of the material facts of the case and the reasons for the decision that
are necessary (or at least sufficient) for the result in the case’. 920 Similarly, Malleson
refers to the ratio decidendi as ‘the combination of the rule of law and material facts
to which it applies’. 921 However, these concepts are unlikely cover to all cases
because judges sometimes do not give the reason for their decisions in their
decisions. 922 This is because there is no rule that makes it compulsory for judges that
they must (or must not) give reasons in their judgements. Often it is at the judges’
discretion to clearly articulate reasons. Moreover, there still exist some situations
where judges find it very difficult to identify which facts are material, and which
immaterial. 923

3.2.2.2 Identification of the ratio decidendi

The role of the ratio decidendi is considered as ‘central’ to the doctrine of stare
decisis because it is the principle of law which determines what is to be bound in
subsequent cases. 924 It means that only the ratio decidendi is ‘capable of being
binding’. 925 However, because the ratio decidendi becomes binding under the
doctrine of precedent, every judge must first identify whether the decision was made
in a court whose decisions are binding upon his court (or not, for example the decision
was taken in a lower court) and then establish whether the ratio decidendi is
applicable to the case in hand, that is whether there are similar material facts between
the previous and current case. 926

Furthermore, it is necessary to take into account that there might be more than one
ratio in a precedent.927 This is because each of the ratios will have its own material
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fact. 928 A judge, therefore, depending on material facts of a subsequent case, might
not need to follow all ratios of a precedent or might need to apply more than one
precedent to decide their cases. Besides, there are still some precedents which have no
ratio decidendi. 929 This issue can occur when ‘each of the appellate judges gives a
different reason’. 930

In order to identify the ratio decidendi of a precedent, some complicated periods and
order of actions need to need to be observed. According to Goodhart’s method,
finding material facts will take place first and the ratio decidendi will be then
identified. 931

Collecting all the facts and identifying which facts are material is in the period before
determining the ratio decidendi. 932 The purpose of this period is to find out what
material facts the judge is to base his judgment. 933 This process is important because
material facts are the grounds on which the judge ‘creates law’. 934 Judges thus need to
consider every fact of the case and then classify them as a ‘material’ or ‘immaterial’
fact. 935 This classification is important for both identification and scope of the ratio
decidendi.

In theory, material facts tend to be explained as those necessary to form ‘a legal
rule’ 936 or as ‘relevant’ to the legal rule. 937 In contrast, facts related to personal
circumstances and stories are considered to be immaterial. 938

In practice, indicating whether a particular fact is material or immaterial is not easy.
There are no standards set for both material and immaterial facts. It depends on a
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concrete case; similar facts can be differently treated, as material or immaterial
depending upon the case. An illustration of this point was described by Zander (as
follows) in a situation where a blind purchaser bought a defective car.

The fact that the purchaser was blind would not be part of the ratio of the case
unless the fact of blindness was relevant to the rule of law. This would only be
the case if the rule formulated by the court depended in some way on the
purchaser’s capacity to inspect the car visually. The rule might then be different
for a purchaser who was blind. But if the defect in the car would have been
equally obvious to or equally hidden from a sighted and a blind purchaser, then
the rule for both situations would be framed without reference to the fact of
blindness. Equally, the fact of blindness would not be part of the ratio if the rule
were framed without regard to the purchaser’s ability or otherwise to inspect the
car. 939

In this example, depending on different situations, the fact of blindness may be
considered to be material or immaterial. Blindness must be a material fact in a
decision in a case where the purchase requires ‘the purchaser’s capacity to inspect the
car visually’ (and a rule formed on that basis may be applicable for similar situations
involving different goods or different disabilities). Whereas, blindness would be an
immaterial fact in a decision in a case where the defect of the car is hidden to both
sighted and blind people, or is equally obvious to both sighted and unsighted person
alike.

Therefore, it can be said that there is no equation for what material and immaterial
facts are. It depends on working styles of judges whether this classification might be
recognised easily or with great difficulty. For instance, it is much easier to identify
material facts when judges indicate which facts they consider to be material by stating
‘on facts A and B and on them alone I reach conclusion’. 940 In contrast, other judges
can leave a room for judges of prospective cases to discover material facts by
themselves when they mention both their opinion and material facts in their
conclusion. 941 Regardless of the difficulties that may occur in classifying facts, there
is a rule with which judges must comply when identifying material facts: facts which
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the deciding judge treats as material or immaterial must be correspondingly treated by
subsequent judges. 942

After identifying the material facts of a case, the judge needs – in the second period –
to determine a general rule applicable to them. 943 This general rule is also the ratio
decidendi which transforms questions of fact into questions of law. According to
Salmond, there are two types of questions of fact in the ‘law-creating operation of
precedent’. 944 One type is answered ‘on principle’. It means that the answer applied to
a variety of similar cases, not simply a single case because immaterial facts are
eliminated to generate a general principle. In contrast, there is no principle to be
formed where answers are simply based on the details of a single case. As Salmond
explains,

The question whether the defendant did or did not make a certain statement is a
question of fact, which does not admit of any answer save one which is concrete
and individual. It cannot be answered on principle. It necessarily remains,
therefore, a pure question of fact; the decision of it is no precedent, and
establishes no rule of law. On the other hand, the question whether the defendant
in making such a statement was or was not guilty of fraud or negligence, though
it may be equally a question of fact, nevertheless belongs to the other class of
such questions. It may well be possible to lay down a general principle on a
matter such as this. 945

As a result, questions of fact, which are answered ‘on principle’, are transformed into
questions of law by a decision which can be then issued as a legal rule for the
future. 946

Therefore, there is a connection between material facts and the ratio decidendi in
which the former is the basis for the latter. Goodhart explains this connection in detail
as follows:

In a certain case the court finds that facts A, B and C exist. It then excludes fact
A as immaterial, and on facts B and C reaches conclusion X. What is the ratio
decidendi of this case? There are two principles: (1) In any future case in which
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the facts are A, B, and C, the court must reach conclusion X, and (2) in any
future case in which facts are B and C the court must reach conclusion X. In the
second case the absence of fact A does not affect the result, for fact A has been
held to be immaterial. The court, therefore, creates a principle when it
determines which are the material and which are the immaterial facts on which it
bases its decision. 947

A helpful illustration of the role of material facts in the ratio decidendi (the core of
the decision) is provided by Rylands v Fletcher. 948 The facts were that the defendant
had a reservoir made on his land by an engineer. This engineer neglected to build the
reservoir properly so water ‘escaped and flooded’ the mine on the land of the
plaintiff. 949 The case was analysed as follows:

The fact of Rylands v Fletcher were that:
(a) the defendant (D) had a reservoir built on his land;
(b) the contractor was negligent in building the reservoir; and
(c) water escaped and flooded the mine of the claimant (C).
The conclusion of these facts was that D was liable to C for the damage. But the
facts considered to be material by the court were only (a) D had a reservoir built
on his land, and (c) water escaped and flooded C’s mine. Fact (b) was considered
immaterial and, by discounting it, the House of Lords formulated a wide ratio
based on strict liability for the escape of water to which lack of negligence or the
employment of a contractor is no defence. 950

As shown, based on fact (a) and (c), which are considered to be material, the ratio
decidendi of this precedent is developed such that

the person who for his own purposes brings on his land and collects and keeps
there anything likely to do mischief if it escapes, must keep it at his peril, and if
he does not do so is prima-facie answerable for all damage that is the natural
consequence of the escape. 951

This rule is then applied to decide the issue relating to not only the escape of water
but also the escape of ‘fire, gas, oil, electricity, explosions, noxious fumes, colliery
spoil, poisonous vegetation’. 952
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After pointing out the ratio decidendi of a precedent, a judge needs to engage in a
process of legal reasoning, that is, to make a comparison between an earlier case and
the subsequent case to discover whether they are ‘sufficiently similar that the earlier
case constitutes a precedent’. 953 It means that the judge must confirm whether his case
and a precedent have similar material facts and in what extent. This process helps
decide issues such as whether the judge must be bound by a precedent in an earlier
case or whether it is necessary to have more than one ratio decidendi in order to
decide the later case. If similarly material facts exist in both cases, a judge in a
subsequent case should follow the precedent of the earlier case and vice versa. 954

Evidently, material facts play a very important role in directly determining whether a
certain precedent must be followed. A judge in a subsequent case will not need to
follow the earlier case if ‘the first case lacks any material facts or contains any
additional ones not found in the second, then it is not a direct precedent.’955 Putting it
another way, a precedent will not be binding when ‘there is one or more material facts
in the previous case which are absent in the present case or because there are one or
more material facts in the present case which are absent in the previous case’. 956
There is an illustration for this case as follows:

in Nichols v. Marsland, the material facts were similar to those in Rylands v.
Fletcher except for the additional fact that the water escaped owing to a violent
storm. If the court had found that this additional fact was not a material one, then
the rule in Rylands v. Fletcher would have applied. But as it found that it was a
material one, it was able to reach a different conclusion. 957

Besides, both restriction and extension of the scope of the ratio decidendi can be
decided by judges. 958 For instance, the judge can restrict the application of a certain
ratio decidendi by distinguishing a case where ‘there is a material distinction between
the facts of the precedent case and the case in question’. 959 This leads to a non-
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application of the ratio decidendi because the judge ‘decides that the ratio does not
apply to the facts before him’. 960

In contrast, the scope of the ratio decidendi can be widened to apply to a later case
which has different material facts. 961 Through the judge’s ‘sense of the proper limits
of the doctrine formulated in the case’ 962 and ‘reasoning by analogy’, 963 the ratio
decidendi of the earlier case can completely be applied for the subsequent case
regardless of the absence of identical material facts. The reason for this application is
that ‘while there are factual differences, the cases are sufficiently similar in important
respects to warrant application of the legal rule to the new fact situation.’ 964 As a
result, the judge ‘decides that the ratio does apply to the different factual situation’. 965

It is necessary to note that the process of finding the ratio of a precedent is less
complicated if a judge can give a signal for indicating the ratio decidendi in his
decision. For instance, the ratio can be identified by the statement of a judge, for
example, the introductory statement that ‘I think the authorities establish the
following proposition.’ 966 However, in fact, judges very rarely indicate which part is
the ratio decidendi. McAdam and Pyke support this view, noting that judges only
‘occasionally’ signal the ratio.967

Overall, the ratio decidendi is a very important part of a judicial precedent – a general
rule judges must follow to address a subsequent similar case. Identifying the ratio
decidendi is a complicated task. This identification requires understanding, experience
and skill on the part of judges to be able to identify similar material facts in a later
case. In addition, experience as well as professional knowledge are really essential for
judges to restrict or enlarge the scope of the ratio decidendi to address a certain
subsequent case. Understanding the ratio decidendi and requirements for its
identification is part of the indispensable knowledge in ‘step two’ where the author of
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this thesis sought to identify the conditions for the viability of judicial precedents in
their original context. 968

3.2.3 Obiter dictum
3.2.3.1 Concept

Obiter dictum (or dictum) is a Latin phrase that means what is said’ (dictum thing
being said) ‘by the way’, ‘incidentally’, or ‘in passing’ (obiter). 969 Its plural form is
obiter dicta. 970 In Black’s Law’s Dictionary, the obiter dictum is defined as ‘[a]
judicial comment made while delivering a judicial opinion, but one that is
unnecessary to the decision in the case and therefore not precedential (although it may
be considered persuasive)’. 971 Mac Adam and Pyke take a similar approach to state
that ‘an obiter dictum is something phrased as a statement of law, which is not
necessary for the decision of the actual case.’ 972 Manchester, Salter and Moodie
agree, stating that the obiter dictum does not influence a decision of a court.973
Previously, Goodhart defined the obiter dictum as ‘…the conclusion based on such
hypothetical facts can only be a dictum’. 974

Although there are a variety of concepts of obiter dictum mentioned as above, the
obiter dictum can generally be understood as a statement which does not play a
determining role for deciding a case. Thus, the role of the obiter dictum is not as
important as that of the ratio decidendi. According to analysis of MacAdam and Pyke,
the obiter dictum is sometimes expressed as an opinion or even knowledge of a
deciding judge about a certain issue. 975 In addition, it can include the point of view of
a judge when he assumed a judgment could have been decided with a different
968
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treatment if there were dissimilar facts. 976 As a result, while the ratio decidendi is a
binding part of a precedent, the obiter dictum is not binding 977 or is persuasive if it
belongs to or is created by highest level courts such as the Supreme Court (and
previously the House of Lords) or Court of Appeal in the court system. 978

3.2.3.2 Identification of obiter dictum in previous binding decisions

As opposed to the ratio decidendi, the obiter dictum has no binding authority to
subsequent cases, but sometimes obtains a persuasive authority. This is because,
compared with the ratio decidendi, the obiter dictum is usually considered to be a
statement which is not influential in the decision of a case, 979 irrelevant to the case980
or inaccurate. 981 There are still some further causes which lead to a non-binding force
of the obiter dictum. The nature of judge-made law, that is, judicial precedents, is
formed through a process of application of court decisions which is extremely
different from the way legislation is formulated. 982 The obiter dictum is not binding
because it does not closely connect to the court decision. In addition, restricting the
obiter dictum to non-binding or persuasive features serves as a method to limit and
control judges in their production of new judicial precedents. 983 As a result, this
ensures that only the ratio decidendi contains a rule which binds the future cases.

Judges usually identify the obiter dictum by extracting the ratio decidendi from a
judgment.984 The obiter dictum, thus, must be the remainder. They can be comments
of the judges which are added to clarify the points of view existing in identical
cases. 985 Alternatively, the obiter dicta can be certain statements declared by deciding
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judges as not essential to their decision. 986 On the other hand, in a simpler method, a
judge in a later case can recognise the obiter dictum by noticing signals given by the
deciding judge. For instance, deciding judges may indicate the obiter dictum in his
decision by stating ‘If it were necessary to decide the further point, I should be
inclined to say that…’. 987 However, the fact is that a deciding judge rarely indicates
which part is the ratio or the obiter in his/her judgment. 988

Although the above-mentioned methods look to be simple, an identification of the
obiter dictum is not generally simple in practice. As Duxbury comments: ‘Obiter
dicta are not always ticketed as such, and one does not recognize them always at a
glance’ and a line between the ratio and the obiter is too unclear to recognise. 989 Such
reasons cause more difficulties for both those attempting to indicate an obiter dictum
to others, and those attempting to discern where the obiter dictum lies.

There are usually various kinds of the obiter dictum. Based on the extent of relevance
between an obiter dictum and the case, there are two types of the obiter dictum, that
is, one which consists of views or ideas which are not expressed in the case, and
another type of obiter which includes opinions or arguments which are given after a
point is decided. 990 Moreover, relying on the relation between the obiter dictum and a
case, there can be a variety of forms of obiters.

they might be unnecessary to the outcome, or unconnected to the facts of the
case or directed to appoint which neither party sought to argue – and may have
been formulated by the judge with less care or seriousness than would have been
the case had the passage been part of the reason for the decision. 991

The distinction between the ratio decidendi and the obiter dictum is highly
significant. It ensures the ambit of the doctrine of the stare decisis is not committed
by judges. 992 Dorf elucidates this point, stating that
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…a judge who wishes to decide a case for one party will be constrained to rule
for the other party. This constraint will routinely operate on the judge, unless she
can find some way to render the earlier decision irrelevant. One way to do this is
to label the controlling principle from the earlier case dictum. Since dicta need
not to be followed, the controlling legal question becomes one of first
impression, and the judge is free to rule as she likes. 993

Although the obiter dictum is not a binding part of a judicial precedent, it helps
emphasise the important position of the ratio decidendi and keep a control on the role
of judges so that they create judicial precedents in accordance with the doctrine of
precedent. This is also indispensable knowledge for understanding the operation of
judicial precedents, knowledge necessary to identifying the conditions for their
viability in the Common Law context.

3.2.4

Categories of precedents and ending of validity of precedents

3.2.4.1 Binding precedents and persuasive precedents

In most cases, precedents are understood as a legal source which binds inferior courts
in deciding similar cases. In fact, depending on a relation between court of the
precedent and the court which is deciding the case, 994 a precedent can be considered
as either binding or persuasive. For instance, if the precedent court is higher than the
deciding court, the former’s precedents are followed by the latter. In contrast, if the
precedent court is lower than the deciding court, the former’s precedents will be only
persuasive to the latter. Therefore, it is affirmed that there are exactly two types of
precedents, not degrees of precedents, namely, (1) binding precedents and (2)
persuasive precedents. 995
(1) Salmond narrowly defines a binding precedent 996 to be ‘one which judges must
follow whether they approve of it or not.’997 Here is a very clear emphasis on the
binding authority of a ‘binding precedent’, that is, binding precedents are always
993
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followed by judges in deciding similarly subsequent cases, even when, as Bronaugh
notes, ‘in sum, binding precedents may be cited as precedents yet followed without
conviction…’. 998

Binding precedents which is also judicial precedents operate within the administration
of the doctrine of precedent. In this doctrine, there are several factors, such as court
levels and the relevance of cases, that impact directly on the binding force of the
binding precedents. However, it should be noted that this coercive force is not always
‘absolute’, but ‘conditional’. 999 For instance, this authority may be treated to be
conditional when a precedent ‘is not merely wrong, but so clearly and seriously wrong
that its reversal is demanded by the interests of the sound administration of
justice’. 1000

(2) There is greater variation in the ways in which a persuasive precedent is
understood. On the one hand, it is still Salmond who defines a persuasive precedent as
‘one which the judges are under no obligation to follow, but which they will take into
consideration, and to which they will attach such weight as it seems to them to
deserve’. 1001 Ingman takes a similar approach to focus on the non-binding nature of a
persuasive precedent, noting that ‘is not absolutely binding on a court but may be
applied’. 1002 On the other hand, Manchester, Salter and Moodie indicate that the ratio
of decisions of lower courts or of the same court in the court system are persuasive
precedents. 1003 In addition, persuasive precedents are still described by being
enumerated. They possibly include precedents made by inferior courts, decisions of
the Judicial Committee of the Privy Council, and decisions of foreign courts such as
Scottish, Irish, Commonwealth courts and United States courts.1004 Moreover, the

998

Bronaugh, above n 995, 223.
Salmond, above n 652, 380.
1000
Salmond, above n 652, 380.
1001
Salmond, above n 652, 379.
1002
Ingman, above n 108, 420.
1003
See Manchester, Salter and Moodie, above n 927, 19.
1004
This enumeration of persuasive precedents is expressed by many scholars in their publication:
Hood Phillips and Hudson, above n 108, 208–10; Walker and Ward, above n 46, 64; Keenan, above n
599, 140; Manchester, Salter and Moodie, above n 927, 22. The Judicial Committee is the ‘court of
final appeal for the UK territories and Crown dependencies, and for those Commonwealth countries
that have retained the appeal to [the Queen in Council] or, in the case of republics, to the judicial
Committee’: Judicial Committee of the Privy Council,’ <http://www.jcpc.gov.uk/about/role-of-thejcpc.htm> 25 September 2010.
999

166

greater or the lesser degree of persuasiveness of persuasive precedents will depend on
some different criteria. These criteria can be

the rank of the court in the hierarchy, the prestige of the judge(s) involved, the
date of the case, whether judgment was reserved or given ex tempore, whether
there was any dissenting opinion, whether the case was contested and whether
the point in question was argued or merely conceded by council. 1005

Besides, there is a controversial point of view, held by some scholars, that considers
the obiter dicta to be persuasive precedents. 1006 Obiter so considered are usually given
in decisions of superior courts such as the Supreme Court (and the former House of
Lords) and the Court of Appeal. 1007 However, Bronaugh strongly objects this view
although he values obiter dicta as ‘helpful and convincing to the court in
question’. 1008 In this matter, Bronaugh’s view is the more convincing. This is because
the core of a precedent is the ratio, that is, the legal rule, which must be applied to
decide a similar subsequent case, whereas obiter dicta are simply comments or
reasons which do not determine a case. Putting it another way, this is simply an
exception in which a persuasive authority is reserved for the obiter dicta of the
highest courts such as the Supreme Court and the Court of Appeal.

Of the different ways to understand persuasive precedents, it is more important to
realise that they are simply ‘convincing’ to the court for deciding case. This view is
exactly that concluded by Bronaugh: ‘[P]ersuasive precedents may also be cited as
precedents but are followed always and only with conviction.’ 1009 Consequently, this
is also an explicit feature to distinguish between binding and persuasive precedents:
judges must follow binding precedents regardless of their feeling (unless the situation
is an exceptional one – as cited above – where a manifest injustice would be
done); 1010 while persuasive precedents are optionally applied.
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Although there are two categories of precedents in the Common Law, the focus of this
chapter is still on judicial precedents (binding precedents), not persuasive precedents.
Judicial precedents are a source of law that Vietnam is planning to transplant.
Understanding its features of judicial precedents is required to discover the conditions
necessary for its viability in its country of origin. Nevertheless, it is reasonable to
believe that persuasive precedents may come into use in the process of applying
judicial precedents in Vietnam in the near future.

3.2.4.2 Ending of validity of judicial precedents

In the Common Law, in theory, the validity of precedents exists regardless of the
passage of time. Walker and Ward support this view by stating ‘a precedent does not
lose its authority with the passing of the time’. 1011 In addition, Yee elucidates this by
adding ‘the Anglo-American common law is founded on the principle that, once
created, a precedent is law unless and until it is explicitly over-turned by a higher
authority, such as a higher court or the legislature.’1012 In reality, reversing,
overruling, the passage of time or changes in circumstance can lead to the invalidity
of a judicial precedent.

Reversing occurs when the higher court (usually the Court of Appeal) that is deciding
an appeal case, which was in the first instance decided by its lower court, repeals a
decision of its lower court. 1013 Consequently, the parties must comply with the
decision of the Court of Appeal and the lower court must be bound by that decision in
the future.
A reversal is considered to be ‘an act of co-ordinate, not of superior jurisdiction’1014
which can impact on both the parties and judicial precedents. 1015 A reversal of a
precedent makes it invalid, or (putting this in other words) its validity is ended.
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Differing from the case of reversing, ‘overruling is where a principle laid down by a
lower court is overturned by a higher court in a different, later case.’ 1016 The validity
of a precedent is also be ceased when it is overruled. Overruling usually occurs
whenever an earlier court which produced a certain judicial precedent is considered to
have made a mistake when it decided the case. It means that the judicial precedent of
the earlier court may be assessed to be ‘misrepresent’ or to have ‘misinterpreted’ the
law. 1017 Furthermore, judges are likely to prefer another ‘just’ decision to an existing
precedent when they think it is better. 1018 Nevertheless, it is essential to note that, in
practice, the Common Law judges generally hesitate to overrule a precedent even
when they are vested with the authority to do so.1019
Overruling is considered as ‘an act of superior jurisdiction’, 1020 which usually belongs
to the appellate court or the supreme court in a court system. Keenan gives an
explanation of overruling:

[T]he case which comes before the appellate court has been decided by following
a previously decided case, the judge having followed precedent. In this case, if
the appellate court decides to differ from the decision reached in the lower court,
it is said to overrule the case which formed the basis of the precedent. 1021

Moreover, the authority of overruling is also vested in statute,1022 whereby a change
in legislation can overrule existing precedents, and comes into effect on the date as set
forth when the legislation is enacted, in the meantime the statute remains valid.1023
Reasons for invalidity may consist of obsolescence in relation to daily life or the need
to meet changes in the society. 1024 Examples for this situation can be enumerated,
such as the immunity of the Crown in tort, the rules of intestate succession to land,
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and the liability of a husband to be sued for his wife’s torts were abolished and
replaced respectively by the Crown Proceedings Act 1947 (UK), Administration of
Estates Act 1925 (UK) and Law Reform Act 1935 (UK). 1025

As a result, overruling directly leads to an ending of validity of a precedent and an
appearance of a new principle which replaces the old one. 1026 Therefore, the overruled
precedent is considered not to have been law and to be unable to apply for the
instance case as well as the future case. 1027 However, it is noted that the validity of a
precedent can be recovered when a higher court concludes that ‘it was rightly
decided’. 1028
Overruling is a means contributing to the development of the Common Law.1029
Following this method, justices can adjust or revised precedents to accommodate
continually changing conditions. 1030 However, overruling is carried out in a limited
manner and to a limited extent due to the requirement of the doctrine of precedent that
a precedent is encouraged to be followed not to be overturned and ‘like cases should
be treated alike’. 1031 Additionally, not all scholars support the overruling. For
instance, Gennaioli and Shleifer state ‘overruling leads to unstable legal rules that
rarely converge to efficiency.’ 1032 Duxbury assumes that overruling concurrently
takes more time and needs more explanation from the court for ‘public bodies and
private citizens’ to understand and conform to a new rule. 1033

Finally, ‘lapse of time and changes of circumstances’ can be factors that lead to
invalidity of precedents. 1034 In this case, precedents are not considered to be a source
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of law without any notification. For instance, according to Allen, ‘very ancient
precedents are not in practice commonly applicable to modern circumstance.’ 1035

Overall, differing from statute law which will only be invalid or partly invalid if it is
respectively repealed or amended only by legislation, 1036 the validity of judicial
precedents can be ended by decisions of the higher level courts, legislation and
sometimes without notification. It cannot be denied that the ending of validity of
judicial precedents via those forms generally helps eliminate inappropriate precedents
and maintain the continuous development of the Common Law. This issue is also an
important part in the operation of judicial precedents.

3. 3 Requirements for the Common Law courts to administer and apply
judicial precedents
Judicial precedents, which are a distinctive source of law in the Common Law system,
operate via the doctrine of precedent. There are generally three requirements needed
for the ability to administer and apply judicial precedents. First, in accordance with
this doctrine, the court system must be hierarchical to ensure that lower courts must
comply with judicial precedents of higher courts (and higher courts be generally
bound by their own judicial precedents). In addition, judicial precedents are actually
products of judges in terms of interpreting law and making law. Those judicial roles
make the Common Law judges more independent than judges in other legal systems.
Therefore, an independent judiciary is a second requirement for administering and
applying judicial precedents. Lastly, the availability of an effective law reporting
system is also an extremely important requirement for the application of judicial
precedents.
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3.3.1

Having a hierarchical court structure

3.3.1.1 Overview of the court system in the Common Law

As previously mentioned, the historical development of the Common Law is also that
of the English legal system. Therefore, the Common Law court system is also
presented as the basis of the English court system.

Like other court systems in the world, the English court system has undergone
development over the centuries to be set up as it is nowadays. 1037 The modern English
court system was mainly established by the Judicature Acts 1873–75 to replace and/or
re-order the above-mentioned courts.1038 Its growth has been affected by both the
predecessors’ experiences and the ‘statutory creation and intervention’. 1039 This
means that some of the king’s courts were still kept and reverted into some current
courts and new courts were created in a hierarchical system by important statutes such
as the Supreme Court of Judicature Acts 1873–75 (UK), which were further
consolidated by the Courts Act 1971 (UK) and the Supreme Court Act 1981 (UK),1040
and most recently the Constitutional Reform Act 2005 (UK) whereby among a
multitude of changes, the judicial function of the House of Lords passed to new body
known as the Supreme Court from 31 July 2009. 1041 This replacement expresses a
separation between the highest court and the Parliament; and increases the
independence of the judiciary and the transparency in its judicial tasks. 1042
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Differing from a common classification in which court systems are usually structured
courts of civil and criminal jurisdiction, the modern English system of courts can be
formed on the basis of either the classification of superior and inferior courts or the
court of record or the court not of record.1043 David and Brierley, and Walker and
Ward respectively note that this distinction is ‘unknown on the Continent’ 1044 and ‘not
of universal application’. 1045 Accordingly, superior courts which have unlimited
jurisdictions to decide important and difficult cases, 1046 regardless of geographical
issues, 1047 are the Supreme Court, the Court of Appeal, the High Court and the Crown
Court. Inferior courts are the county courts and the magistrates’ courts which have
restricted jurisdictions to decide less important, difficult cases 1048 or low value cases
occurring in a certain location. 1049

Regarding division along the lines of whether a court is a court of record or not,
Ingman defines a court of record as ‘one whose proceedings are kept as a permanent
record in the Public Record Office’. 1050 The Supreme Court, the Court of Appeal, the
High Court and the Crown Court, Restrictive Practices Court and the Employment
Appeal Tribunal are superior courts of record while county courts and the coroners’
courts are inferior courts of record.1051 Magistrates’ courts are not courts of record.
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The role of the court influences its ability to punish actions of contempt of court: a
court of record can do so while a court not of record cannot. Yet again, there is a
difference between superior and inferior courts of record in that the former can deal
with all types of contempt of court whereas the latter can only punish contempt of
court which is ‘committed in the face of the court’. 1052 In regard to this type of
contempt, the Queen’s Bench Division of the High Court will assist inferior courts of
record punish the contempt when they require such an action to be taken. 1053 Again, in
this respect it must be noted that magistrates’ courts are not courts of record.

The Common Law court system is specifically organised in a manner which accords
with the concept of an hierarchical structure. This structure is framed from low to
high courts. For instance, Magistrates’ courts, Tribunals, County courts and the
Crown Court take the lowest rank while the High Court (of Justice) 1054 holds a middle
position in the court system. Above is the Court of Appeals and the highest position is
occupied by the new Supreme Court which has replaced the House of Lords since 31
July, 2009, with the powers formerly associated with the House of Lords in its judicial
capacity. 1055

Naturally, this order is based on the degree of the court’s authority of precedent
(precedential power). The higher the level the court, the more decisions of that court
become judicial precedents. ‘Figure 1: The Court System of England’ (below) 1056
illustrates the hierarchical structural features of the system1057 and will be described in
the next part to adapt to changes of the curent English court system. 1058
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Figure 1: The Court Structure in England
Supreme Court (formerly the House of Lords)
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3.3.1.2 The court hierarchy and jurisdiction

To support the operation of the doctrine of precedent and to enable a system of appeal
to operate, the court structure must be hierarchically organised from the lower to the
higher courts. In addition, specialisation of courts is correspondingly allocated to fit
the rule that a higher court hears the appeal cases which were decided by its first
instance lower courts. This allocation closely expresses the connection among courts
and the order of judicial precedents whereby a court knows which judicial precedents
of which courts in the structure to follow. Furthermore, depending on the level of the
courts, superior courts have a greater percentage of judgments which become
precedents than do inferior courts.

Following the scope of the doctrine of precedent, in respect of its vertical and
horizontal impact, a court is usually bound by decisions of the court above itself in the
hierarchy or its own precedents (in the case of the Court of Appeal or the Supreme
Court). Additionally, superior courts can overrule decisions of inferior courts. Those
features are illustrated in the diagram (above) of the structure of the law courts of
England.

Accordingly, English courts can be classified into two groups, that is, courts without
precedential power and courts with precedential power. The court organisation and
structure within each of the two groups of courts will be presented below in order
from low to high. Regarding the the system of appointments of judges, as a
consequence of Constitutional Reform Act 2005, it has considerably been changed due
to the involvement of the Appointments Judicial Commission (AJC) in the process of
selecting judges (especially justices of the superior courts). The AJC has mainly
carried out this activity instead of the undertaking of the Lord Chancellor in the old
system before 2005 in England and Wales . 1059 However, it is noticed that
qualifications of candidates are still kept remained on Courts and Legal Services Acts
1990. 1060

1059
1060

See Slapper and Kelly, above n 760, 215 −6; Martin, above n 610, 108
See Slapper and Kelly, above n 760, 215; Martin, above n 610, 107.
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Group one which consists of Courts having no authority of precedents are
magistrates’ courts, tribunals, county courts, and Crown Courts. As these courts lack
precedential authority, their decisions have never constituted precedents. 1061

Magistrates’ courts

Magistrates’ courts are the first-instance courts of criminal as well as civil matters
which are locally organised. 1062 Its jurisdiction is restricted with a maximum of six
months in jail for one offence, twelve months for two offences and a fine of GBP
5000 in maximum. 1063 Within their jurisdiction are summary criminal matters1064
(which are not as serious as criminal cases which lie in the jurisdiction of the Crown
Court), criminal matters concerning juveniles and small civil matters (which have
minor importance compared with those within the jurisdiction of the county
courts). 1065 Judges of the magistrates’ courts are also bound by the precedents of the
High Court, Court of Appeal and Supreme Court. 1066 Appeals from the decisions of
the magistrates’ courts lie in the jurisdiction of the Crown Courts in respect of
criminal matters and in Queen’s Bench divisional courts in respect of a point of
law. 1067 Further appeals can be made to the Court of Appeals and, with leave, then to
the Supreme Court.1068

The justices of the magistrates’ courts mainly consist of trained lay justices (or
justices of the peace); District Judges (formerly known as stipendiary magistrates)1069
who always sit in certain Local Justice Areas (formerly commission areas); and ex-

1061

See Martin, above n 610, 10. Even when judges of the High Court are sitting in the Crown
Court, the Court’s rulings on points of law are a persuasive authority not binding precedents.
1062
Walker and Ward, above n 46, 162.
1063
Martin, above n 610, 80.
1064
Martin, above n 610, 80.
1065
Ingman, above n 108, 58; Walker and Ward, above n 46, 163. Magistrates’ courts address
following civil cases: ‘hearing appeals against a local authority to grant licences to pub or other venues
to sell alcolho, enforcing demands for council tax’s, hearing family cases and proceeding under the
Children Act 1989’ : See Martin, above n 610, 80.
1066
Cross and Harris, above n 808, 123.
1067
Martin, above n 610, 82; Her Majesty’s Courts Services, Judges and the Law (19 November,
2007) <http://www.hmcourts-service.gov.uk/aboutus/structure/index.htm> at 8 October 2009.
1068
Martin, above n 610, 82; Walker and Ward, above n 46, 166.
1069
Her Majesty’s Court Services, ‘Magistrates and Magistrates Services’ (11 December 2009)
<http://www.hmcourts-service.gov.uk/infoabout/magistrates/index.htm> 25 September 2010.
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officio magistrates.1070 Following receipt of advice from a Local Advisory
Committee, lay magistrates who ‘lives near or in a justice area’ and qualifies six key
qualities 1071are appointed by the Lord Chancellor by ‘instrument on behalf of, and in
the name of, the Queen’. 1072 District judges are barristers or solicitors of at least seven
years’ standing and with two years experience as a Deputy District Judge. 1073 Exofficio magistrates are people who become magistrates by holding another
office.They are appointed by the Queen on the recommendation of the Lord
Chancellor. 1074 While most such positions have been abolished, the Lord Mayor and
aldermen of the City of London remain ex-officio magistrates for the City of
London. 1075

Tribunals

There are various tribunals operating in the English court system. Each of them is set
out to address cases relating to certain specific matters. 1076 For instance, the Social
Security Appeals Tribunal deals with the enforcement of social and welfare right
while the Mental Health Review Tribunal address issues relating to the liberty of
individuals; or the Employment Tribunal takes charge of solving work-related
1070

For greater detail re appointments, and the division of responsibilities between the Queen
(Part I), the Lord Chancellor (Parts II and III) etc and the Judicial Appointments Commission (which
makes recommendations re a great number of judicial appointments), see Department for
Constitutional Affairs, Judicial Appointments Commission Framework Document (2006) Judicial
Appointments Commission website, About the JAC <http://www.judicialappointments.gov.uk/> at 25
September 2010; Constitutional Reform Act 2005 (UK) Scheds 12 and 14. See text of Schedule 14) at
the
UK
Government
legislation
website
<http://www.legislation.gov.uk/ukpga/2005/4/schedule/14#commentary-c2029420> at 25 September
2010. Refer also to Sched 12 there.
For earlier system see Keenan, above n 599, 16. The Commission areas are: metropolitan districts,
metropolitan counties, non-metropolitan counties, London Commission areas, and the City of London:
Keenan, above n 599, 16–17. For greater detail re appointments, see Constitutional Reform Act 2005
(UK) Sched 14.
1071
Six qualities are defined by the Lord Chancellor which are ‘good character’, ‘understanding
and communication,’ ‘social awareness’, ‘maturity and sound temperament’, sound judgment’,
‘commitment and reliability’: Martin, above n 610, 115.
1072
Keenan, above n 599, 16. Martin, above n 610, 115. See eg, re composition and role of the
local committee in appointments, the Secretary of State and Lord Chancellor’s Advisory Committee for
the Appointment of Justices of the Peace in Leicestershire at the Leicester County Council website,
‘Magistrates’, Leicester County Council website <http://www.leics.gov.uk/index.htm> 25 September
2010.
1073
Slapper and Kelly, above n 760, 215; Martin, above n 610, 108.
1074
Martin, above n 610, 108.
1075
Keenan, above n 599, 17. See also Elizabeth Martin and Jonathan Law, Oxford Dictionary of
Law (7th ed, 2009) 219. High Court judges are ex-officio justices of the peace for England and Wales:
at 219.
1076
Martin, above n 610, 59.
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disputes. Generally, tribunals are not bound by precedents except the cases tribunals
have ‘an appeal route’. 1077 Following this, an appeal can start from the first tier to the
upper tier of a certain tribunal, then possibly to the Court of Appeal and finally to the
Supreme Court. Members of tribunals usually consist of a chairman who possesses
legal profession and

lay members who have the knowledge relating to specific

matters the tribunal deals with. The Judicial Appointments Commission takes charge
of the selection of tribunal chairmen.

1078

County courts

County courts have original jurisdiction to decide small civil matters, such as debts
with a financial limit (usually up to a maximum of GBP 50,000), and in limited
geographic areas. 1079 Most of the judgments of the county courts lie within the
jurisdiction of the Court of Appeals, except bankruptcy matters which are appealed in
the divisional court of the Chancery Division. 1080 Judges of the county courts are
bound by the precedents of the High Court, Court of Appeal and the Supreme Court
and standing precedents from now terminated House of Lords. 1081
The judges of the county courts are circuit judges and District judges. 1082 Circuit
judges are appointed by the Queen on the recommendation of the Lord Chancellor
from the barristers who have at least a ten-year Crown Court or ten-year county court
qualification, 1083 or from recorders, who are part-time judges, have a ten-year Crown
court or county court experiences, or from persons have ‘the holding of certain

1077

See Martin, above n 610, 63.
Martin, above n 610, 60−1.
1079
Martin, above n 610, 49; Ingman, above n 108, 43–5; Walker and Ward, above n 46, 166.
1080
Walker and Ward, above n 46, 166; Her Majesty’s Courts Services, Judges and the Law (19
November, 2007) <http://www.hmcourts-service.gov.uk/aboutus/structure/index.htm> at 8 October
2009.
1081
Martin, above n 610, 10; Cross and Harris, above n 808, 123.
1082
Slapper and Kelly, above n 760, 212. See, eg, the appointment of Jane Elizabeth Mackay
Miller QC (barrister , and recorder since 2000) as a Circuit Judge on the advice of the Lord Chancellor,
appointed to the Western Circuit, announced 5 July 2010, effective 15 July 2010: Ministry of Justice
website <http://www.justice.gov.uk/news/judicial-010710-047.htm> at 25 September 2010.
1083
A barrister who holds the Crown Court or County Court qualification is a barrister who has a
right of audience relating to all proceedings in the Crown Court or the County Court respectively:
Keenan, above n 599, 24; Martin, above n 610, 108–9.
1078
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offices’ for at least three years. 1084 The requirements for being appointed as District
judges in the county court are the same as those of the magistrates’ court.

Crown Court
There is a single Crown Court in England and its trials can be organised anywhere.1085
The Crown Court has a dual jurisdiction, including original and appellate. This is a
special court which decides indictments and appeals cases ‘by person convicted
summarily in the magistrates’ courts. In addition, it still has a function to ‘sentence
persons committed for sentence following conviction in the magistrates’ courts
(usually more than 6 months). 1086 It also hears the ‘more serious criminal cases’
referred from the magistrates’ courts (such as, robbery, murder, and sexual
assault). 1087 Judges of the Crown Court must follow the precedents on criminal cases
of the Supreme Court (and those of the House of Lords still binding), Court of Appeal
(Criminal Division), and the High Court.1088 Appeals from the Crown Court will go to
the Court of Appeal (Criminal Division), and from the Court of Appeal to the
Supreme Court in case there is ‘a point of law of general public importance’. 1089
Judges of the Crown Courts include High Court judges or has a ten year High Court
qualification; circuit judges; and recorders. 1090

Group two consists of courts with precedential power. These are High Courts, Court
of Appeals and the Supreme Court. Due to the fact that courts in group two can create
precedents, they have a higher rank than those of group one. For instance, the High

1084

Slapper and Kelly, above n 760, 215; Martin, above n 610, 108–9; Keenan, above n 599, 29;
Walker and Ward, above n 46, 182.
1085
Walker and Ward, above n 46, 158. Thought it is based at 77 centres: Her Majesty’s Court
Services,
‘The
Crown
Court’
2
April
2009
<http://www.hmcourtsservice.gov.uk/infoabout/crown/index.htm> at 25 September 2010.
1086
See Martin, above n 610, 76; Ingman, above n 108, 38 and 63; Walker and Ward, above n 46,
159–60; Her Majesty’s Courts Services, Judges and the Law (19 November, 2007)
<http://www.hmcourts-service.gov.uk/aboutus/structure/index.htm> at 8 October 2009.
1087
Her Majesty’s Courts Service, ‘The Crown Court’ (29 November 2007)
<http://www.hmcourts-service.gov.uk/aboutus/structure/crown.htm> at 25 September 2010.
1088
Martin, above n 610, 10.
1089
Martin, above n 610, 83 −5.
1090
Slapper and Kelly, above n 760, 215; Martin adds that similar requirements apply as to those
for circuit judges and recorders of county and magistrates’ courts: see Martin, above n 610, 109. See,
eg, the appointment in 2009 of barrister Ray Singh (Northern Circuit) as a Recorder on the Northern
Circuit of the Crown Court: Judicial Appointments Commission, Ray Singh – Recorder (2009)
<http://www.judicialappointments.gov.uk/332.htm> at 25 September 2010.
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Court is considered a higher level court than the Crown Court, county courts and
magistrates’ courts. The Court of Appeal is higher than the High Court and other
courts in group one while the Supreme Court occupies the highest level court in the
Court system.

High Court (High Court of Justice)

The High Court consists of the Queen’s Bench Division, the Family Division and the
Chancery Division. Each of those Divisions has a divisional court. The sittings of the
High Court can be held in any place in England and Wales. 1091 The High Court’s
function is to decide both civil and criminal matters in both original and appellate
jurisdiction. The corresponding functions of the three divisions are allocated as
follows.

Queen’s Bench Division
The Queen’s Bench Division takes charge of civil and criminal matters. In terms of
civil matters (the most important function of this Division), it has original jurisdiction
to deal with all actions in contract and tort.1092 The divisional court of the Queen’s
Bench Division has appellate jurisdiction on issues of cases tried in the magistrates’
courts and Crown Court. 1093 In addition, the Queen’s Bench Division has a
supervisory jurisdiction to ‘issue the prerogative writ of habeas corpus and to make
orders of mandamus, prohibition and a certiorari by which inferior courts and
tribunals are compelled to exercise their power properly and [are] restrained from
exceeding their jurisdiction’. 1094

Family Division
The Family Division has original and appellate jurisdiction over matrimonial disputes
and children. 1095 The divisional courts of the Family Division are responsible for
hearing appeals from magistrates’ courts and the county courts.1096

1091
1092
1093
1094
1095
1096

Ingman, above n 108, 20; Walker and Ward, above n 46, 149.
Martin, above n 610, 49; Ingman, above n 108, 22; Walker and Ward, above n 46, 153.
Martin, above n 610, 76; Walker and Ward, above n 46, 153.
Walker and Ward, above n 46, 154.
See Martin, above n 610, 49; Ingman, above n 108, 27–8; Walker and Ward, above n 46, 155.
See Ingman, above n 108, 22; Walker and Ward, above n 46, 155.
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Chancery Division
The Chancery Division is a civil court which hears first-instance cases and appeals. In
terms of original jurisdiction, it deals with matters concerning the administration of
Equity (for example, the redemption or foreclosure of mortgages or the execution of
trusts). 1097 In respect of hearing appeals, the divisional court of the Chancery Division
appeals matters of land and insolvency cases from the county courts. 1098 This division
additionally hears appeals from the decisions relating to tax, patents, designs and trade
marks. 1099

High Court judges are bound by the decisions of the Court of Appeal and the Supreme
Court. 1100 However, there is an exception in this regard, in that in criminal cases the
divisional court of the Queen’s Bench Division is not bound by decisions of the Court
of Appeal (Criminal Division) but is directly bound by the decisions of the the
Supreme Court (formerly the House of Lords).1101 Appeals from the High Court lie in
Civil Division or Criminal Division of the Court of Appeal. 1102 In this regard,
decisions in the divisional court of the Queen’s Bench Division will directly heard by
Supreme Court instead of the Court of Appeal. 1103 About 10 per cent of High Court
decisions of the High Court are reported, or in other words, become precedents.1104
The precedents of the High Court are followed by magistrates’ courts, county courts
and the Crown Court (in civil cases only). It notes that the precedents of divisional
courts of the High Court are not only followed by magistrates’ courts and county
courts but also by themselves. 1105

The justices of the High Court are ‘puisne’ (that is, lesser or assistant) judges who can
be qualified with a ten-year High Court qualification or by having been a circuit judge
for at least two years. 1106 High Court judges are appointed by the Queen on the
1097

See Martin, above n 610, 49; Ingman, above n 108, 26; Walker and Ward, above n 46, 151
See Ingman, above n 108, 26; Walker and Ward, above n 46, 152.
1099
See Walker and Ward, above n 46, 153.
1100
Martin, above n 610, 10; Keenan, above n 599, 137.
1101
Keenan, above n 599, 137
1102
Ingman, above n 108, 15.
1103
Keenan, above n 599, 137
1104
Bogdan, above n 182, 122; David and Brierley, above n 567, 382.
1105
See Martin, above n 610, 10; Walker and Ward, above n 46, 76–7.
1106
See Slapper and Kelly, above n 760, 215; Ingman, above n 108, 21. See also Her Majesty’s
Courts
Service,
‘High
Court’
(2008) http://www.judicialappointments.gov.uk/selectionprocess/selection-exercises/past/207.htm at 25 September 2010.
1098

182

recommendation of the Lord Chancellor. 1107 The appointment usually depends on the
appointee’s prior experiences, 1108 The Chancellor has in turn been advised by the
Judicial Appointment Commission which has, on the basis of strict criteria, evaluated
applications received for the position. 1109

Court of Appeal

The Court of Appeal consists of a Civil Division and a Criminal Division. The Civil
Division’s mainly function is to hear appeals from the High Court and county
courts.1110 The appeals are generally taken by way of rehearing. 1111 The function of
the Criminal Division is to hear appeals which are requested by a person convicted, or
to consider the points of law that the Attorney-General referrs to the Criminal
Division following acquittal in Crown Court trial. 1112 In addition, this division still
has appellate jurisdiction on matters where there is an objection to a sentence handed
down in the Crown Court. 1113

The Court of Appeal is bound by its own previous decisions (except when they are
contrary to the decisions of the Supreme Court) and decisions of the Supreme Court
(as well as the precedents still binding of the House of Lords). 1114 Additionally, it is
also bound by decisions of the European Court of Justice. 1115 Decisions reported,
which comprise at least 25 per cent of judgments of the Court of Appeal, 1116 are
followed by the Crown Court, the High Court (including its divisional courts), as well
as magistrates’ courts and county courts. 1117
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Martin, above n 610, 109.
Walker and Ward, above n 46, 182.
1109
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Walker and Ward, above n 46, 148.
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Martin, above n 610, 13.
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Walker and Ward, above n 46, 72; Martin, above n 610, 10.
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(2008)
at 25

The judges of the Court of Appeal are called the Lords Justice of Appeal, 1118 Who are
appointed from the judges of the High Court or from barristers who have a 10-year
High Court qualification. 1119 Qualifications for being appointed as Lords justices are
not changed but the procedure for the selection of judges, with the involvement of the
Judicial Appointments Commission, which can be described as follows: ‘Lords
Justices and above will continue to be made by the Queen formally, on the advice of
the Prime Minister, after the Judge Appointments Commission made a
recommendation to the Lord Chancellor.’ 1120

Supreme Court (and its predecessor the House of Lords)

The highest court in the court structure is the Supreme Court (Its predecessor in this
role had been the House of Lords. The connection with the Houses of Parliament will,
over time, be completely severed as justices appointed to the position after the
retirement of the current Law Lords – who since the recent reform cannot sit in the
House of Lords while serving on the Supreme Court – will not be given peerages). 1121
This reform was undertaken to better embody and guarantee the separation of the
judicial, legislative and executive powers, characteristic of the British parliamentary
and judicial systems. In addition, this reform also leads to a change in the function of
the new Supreme Court, that is, its roles of interpreting law and clarifying the law
outweight the role of making law. The latter remains mainly in the power of the UK
parliament. 1122

The Supreme Court is the final appeal court in civil and criminal matters for England,
Wales and Northern Ireland, and the final appeal court for Scotland in civil cases. 1123

1118
1119

Walker and Ward, above n 46, 146.
Slapper and Kelly, above n 760, 215; Martin, above n 610, 109; Walker and Ward, above n

46, 181.
1120

Slapper and Kelly, above n 760, 220.
Constitutional Reform Act 2005 (UK).
1122
This is stated by Jenny Rowe, Chief Executive of the Supreme Court of the United Kingdom
in her paper ‘The New UK Supreme Court’: Jenny Rowe, The New UK Supreme Court (5 January,
2010)
The
Metropolitan
Corporate
Counsel
<http://www.metrocorpcounsel.com/current.php?artType=view&artMonth=January&artYear=2010&E
ntryNo=10523> at 28 September 2010.
1123
Ingman, above n 108, 6; see Zweigert and Kötz, above n 303, 209. Where once it heard first
instance cases which consisted of disputed peerage claims and breaches of parliamentary privilege (see
Ingman, above n 108, 6), this is no longer the case: Constitutional Reform Act 2005 (UK) s 40.
1121
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The Supreme Court mainly hears appeals from the Court of Appeal in England which
can occur ‘by leave of either court’.1124 Exceptionally, the Supreme Court can directly
hear appeals from the divisional court of the Queen’s Bench Division, 1125 or from the
High Court.1126
A point of law of general public importance is usually a condition for appeals in the
Court. 1127 The Supreme Court upholds (approve of) or overturns (disapprove of) the
decisions or judgments of inferior courts.1128 Therefore no oral evidence is given; the
judges read all the documents in the case and listen to counsel’s arguments. Putting
this another way, according to Bogdan, the UK’s highest court is like a court of
cassation, that is, ‘limits itself to uphold or reverse the appealed decision without
replacing it with its own final judgment; in the case of the reversal, the case is usually
sent back to a lower instance court which is however obliged to follow the … view [of
the country’s highest court] on the relevant point of law’. 1129

With the highest position in the English court system, the Supreme Court (formerly
House of Lords) freed itself from the absolute adherence to its own precedents in July
1966. 1130 The country’s highest court could be bound by its single decision if ‘it
appears right to do so’.1131 Moreover, it is noted that the Supreme Court and its
inferior courts in England and Wale are also bound by decisions of the European
Court of Justice. 1132 Some 75 per cent of the judgments of the House of Lords have
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Ingman, above n 108, 6.
Keenan, above n 599, 137.
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Keenan, above n 599, 38.
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Keenan, above n 599, 136.
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Bogdan, above n 182, 124–5.
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Martin, above n 610, 11; Keenan, above n 599, 135.
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Canton, above n 868, 491.
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Martin, above n 610, 9. Since the UK joined the European Community and the passing of the
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breaches of articles of the Human Rights Convention. The ECHR maintains that States Parties have
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by+year/> at 23 September 2010.
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become precedents in previous years, 1133 and these are followed by Court of Appeal,
High Court and other inferior courts.1134

There are twelve justices of the Supreme Court(previously Lords of Appeal in
Ordinary (or Law Lords)), a President and Deputy President of the Supreme Court.1135
All are the senior members of the court system and generally appointed from the
judges of the Court of Appeal (though in exceptional cases, a first-instance judge can
be raised directly to the position). A requirement for appointment is to have held high
judicial office for two years or have a Supreme Court qualification for fifteen
years). 1136 Should a vacancy arise, a selection commission is convened by the Lord
Chancellor, who is later advised of the person selected and can forward that name to
the Prime Minister, reject a candidate or ask the panel to reconsider. 1137

Since 2007, the Lord Chancellor is also the Secretary for State of the Ministry of
Justice and has responsibility for a large number of justice areas including the ‘courts,
tribunals, the community legal service, prisons and probation service’. 1138 Lord
Chancellor is appointed by the Prime Minister and can be dismissed by him/her at any
time. The Lord Chancellor has great influence on recommendation and appointment
of judges. 1139

Courts in the Common Law are organised to be interwoven between the original and
appellate jurisdiction. Many courts have both jurisdictions of first-instance and
appeals. However, the Common Law court system is hierarchically built to nearly
follow the vertical direction, that is, from the first-instance level to the Appellate level
in the High Court to the Appellate level in the Court of Appeal to the Appellate level
in the Supreme Court (with leave). The doctrine of precedent is also complied with
1133

Bogdan, above n 182, 124; David and Brierley, above n 567, 382.
Walker and Ward, above n 46, 70.
1135
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convened by the Lord Chancellor selects an appointee, the PM is notified, who recommends the
appointment to the Queen. This process can be subject to rejection and reconsideration of candidates.
1137
Her
Majesty’s
Appointments
Commission,
Supreme
Court
(undated)
<http://www.judicialappointments.gov.uk/about-jac/142.htm> at 25 September 2010. Constitutional
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Martin, above n 610, 113.
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vertically, with the decisions of appellate courts are followed by its inferior courts.
Horizontal scope of this doctrine is also implemented when reported decisions of the
Court of Appeal and the Supreme Court are generally followed by each of these two
courts respectively.

In general, the court system is complicated because there are rather many exceptions
exist. For instance, the Crown Court has the appellate jurisdiction but its decisions are
not authoritative. In addition, the order of court system is not always consistent
because there is still a ‘leap-frog’ permitted1140 whereby the judgments of the firstinstance court are allowed to be directly appealed in the Supreme Court. As a result,
the justices of this court system are mainly recruited from the barristers who have
traditionally had rights of audience in the courts. This phenomenon implies that
experience during trials is essential for the application of precedents (via the doctrine
of precedents) for those who are to be the judges in the Common Law system. Since
1990, solicitors with additional qualifications also can exercise such a right. 1141 The
judges, thus, are usually ‘taken from the ranks of successful advocates’. 1142 This
situation reflects a trend that ‘opens up the possibility of achieving judicial office to
legal practioners other than barristers’. 1143

3.3.2

Ensuring the independence of the judiciary

In the doctrine of precedent, judicial precedents, as a type of legal source, are
products of judges, both in terms of making law and interpreting law. From the
doctrine of precedent, judges have more authority than those of non Common Law
countries. In order to carry out those duties effectively, judicial independence is really
necessary. It contributes to enhancing the power of judges to apply judicial precedents
as well as create more effective judicial precedents.
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In Common Law jurisdictions, courts usually have a high degree of independence in
their operation. 1144 The independence of the judiciary and the independence of
individual judges forcefully combine 1145 to ensure that courts and judges are not
generally be affected by ‘improper pressure’ being exerted by entities such as the
executive body, a political party or litigants, 1146 as well as media, pressure groups or
even more senior judges. 1147 Independence also protects judges ‘from removal at the
whim of the government’. 1148 Its purpose is to facilitate judges’ impartiality and fair
trial, and to restrict the power of the executive and legislative powers who may wish
to check or stymie the judges’ independent working. 1149

The independence of the judiciary in England is emphasised and protected by the law,
with the certainty of tenure for judges, immunity from suits and the generous
remuneration for judges. The principle of judicial independence is directly and
indirectly stipulated in section 3 of the Constitutional Reform Act 2005, the Act of
Settlement of 1701, the Supreme Court Act 1981, and the Appellate Jurisdiction Act
1876. Under the spirit of the legislation, the Lord Chancellor and the executive bodies
have to maintain and develop this principle, 1150 The traditionally unlimited, or at least
lengthy tenure for judges (to 70 or 75 years of age), when they fulfil their judicial
duties further enhanced their independence. 1151

As can be seen, there are two kinds of judges in the English legal system, that is,
superior judges and inferior. 1152 Law Lords (Supreme Court justices), Lords Justices
of Appeal and High Court judges, who respectively work in the Supreme Court, the

1144

Lücke, ‘The Common Law As Arbitral Law’, above n 712, 231.
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Court of Appeal and the High Court are superior. Others who are appointed to be
district judges, recorders, circuit judges, lay justices (working in county courts,
magistrates’ courts, and the Crown Court) are inferior judges. 1153

The independence of superior judges is especially guaranteed by the security of tenure
because it protects them from the risk of dismissal. 1154 Superior judges ‘hold office
during good behaviour subject to removal by the Crown upon an address of both
Houses of Parliament’. 1155 Holding office during good behaviour comes from the
Latin term, quam diu se bene gesserint which means, in Common Law, to create ‘an
office for life determinable only by the death of the grantee or upon his breach of
good behaviour’. 1156 However, it is noted that ‘holding office during good behaviour’
does not currently mean life tenure but until reaching a set retirement age.1157 Prior to
that date, superior judges can be only removed by the Monarch following a petition
presented by both Houses of Parliament. 1158 A judge may also decide to resign due to
poor health, incapable of the tasks involved in their position. 1159

The independence of inferior judges is guaranteed by another means. There is
generally no limit time for the term of office of inferior judges (except the recorders
who are part-time judges in the County and the Crown Court have five year term of
office). 1160 Although there is no security of tenure for inferior judges, in fact inferior
judges also ‘hold office during good behaviour’. 1161 They can only be removed by the
Lord Chancellor for ‘incapacity or misbehaviour’. 1162 It is necessarily noted that this
power of the Lord Chancellor is restricted in some cases, as follow, for instance
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The Lord Chancellor has authority to remove a judge of a County Court only on
the implied condition prescribed by the principles of eternal justice, that he hears
the party accused: he cannot legally act upon such an occasion without some
evidence being adduced to support the charges; and he has no authority to
remove for matters unconnected with inability or misbehaviour in the office of
County Court judge. 1163

Immunity from suits is also a factor to make judges independent. With this immunity,
superior and inferior judges are freed from any suits relating to any Judges’ act which
has occurred or is believed to have occurred in the judicial process. 1164 This gives
judges more freedom to give their best decision for any case with none of the risks of
being sued.

Generous remuneration for judges also helps maintain the judicial independence. The
high income reserved for judges can keep judges impartial in their judging task, free
from financial worries. English judges ‘are paid large salaries’ 1165 and even ‘are
among the highest paid public officials’. 1166 In addition, to guarantee the
independence of the determination and award of high judicial salaries, remuneration is
managed by the Consolidated Fund and does not directly depend on the authorisation
of the parliament. 1167 It can be said that being free from any fiscal burden contributes
to the judges’ comfort and their ability to remain impartial and independent in
carrying out their tasks. This might also explain why corruption relating to English
judges is not an issue in the English legal system. 1168

Briefly, while the independence of judges or judiciary can not be achieved
absolutely, 1169 it is undeniable that to a great extent the above factors (including the
protection from laws, the tenure of judges, the immunity from suits and high salaries
for English judges) are really worth facilitating so that judicial independence can be
more readily guaranteed.1170
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3.3.3

Having an effective law reporting system

There are many statements that confirm the important role of a law reporting system
for the application of precedent or the doctrine of precedent. For instance, Ingman
states that ‘the effectiveness of a doctrine of precedent based on stare decisis depends
in large measure on the availability of full and accurate reports of decided cases’. 1171
Similarly, Allen identifies that, ‘a precedent is not a precedent unless it is accurately
reported’. 1172 In another regard, Dawson argues that‘theories of precedent could not
be strict until reports become reliable’. 1173 Precedents can be of little value without
reports being available. 1174 This idea expresses the importance of the law reporting
system in connection with the development of precedents. In modern times, the law
reporting system of the Common Law has been improved to become more accurate,
reliable, systematic and easier to access. These qualities of it are inextricable
requirements for the existence and effectiveness of the operation of precedents. Due
to an efficient law reporting system, cases which were reported by barristers or
solicitors could be cited in court.1175

The modern law reporting system consists of general series such as the Law Reports,
the Weekly Law Reports, and the All England Reports; and The specialist series, such
as Reports of Tax Cases, and Reports of Patent, Design and Trade Mark cases (while
newspapers such as Solicitors’ Journal, The Times, The Guardian, and The
Independent also report cases though these accounts have no official authority). 1176 In
the group of general series, the Law Reports and the Weekly Law Reports are
produced by the Incorporated Council of Law Reporting of England and Wales from
1865 and 1953 respectively. 1177 Decisions of the superior and appellate courts in
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England and Wales are fully reported in the former while arguments of counsels are
usually to be omitted in the latter.1178

There are three volumes of the Weekly Law Reports issue per year. Cases contained
in these volume 1 that are considered to be ‘less important’ will be not included in the
Law Reports while cases in volumes 2 and volume 3 will. 1179 The Law Reports are
revised by judges before being published while the Weekly Law Reports are not.1180
These series are published not to serve any commercial purpose but to benefit the
community and legal education. 1181

Summaries of cases that are important and interesting are published in another general
series, such as the Solicitors’ Journal (published since 1856) which is usually issued
weekly. 1182 This type of report is also considered to be reliable if there is the signature
of the reporter who was present at the trial. The cases reported in the newspaper may
be cited when they are unavailable in other approved reports regardless of its defect of
brevity. 1183

The specialist series are published by government authorities and private
enterprises. 1184 For instance, the Patent Office issues Reports of Patent, Design and
Trade Mark Cases while I the Incorporated Council of Law Reporting for England
and Wales issues Industrial Cases Reports. Specialist series which are issued by a
government body are considered to be official. 1185 The specialist series generally tend
to contain a small number of typical judgements which suggest some new principle of
law. They inform lawyers and allow them to anticipate possible outcomes which are
based on similar facts of previous cases. 1186
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Differing from the non-profit nature of the Law Reports and the Weekly Law Reports,
the All England Law Reports have been produced commercially by Butterworth since
1936. 1187 The publication of this series is faster than other series because it is issued
exactly every week. 1188 Many cases that cannot be reported in the Law Reports can be
found in the All England Law Reports.1189 Like the Law Reports, it is also revised by
judges before publication. 1190

Among a various series of reports, the Law Reports has been singled out and referred
to be ‘the most authoritative report’,1191 despite its lack of pace of publication (which
may be slower than other series). This has resulted from cooperation between lawyers
(who report cases) and judges (who revise cases before publication) and the non-profit
purpose for publishing the Law Reports, which makes this series more reliable and
highly popular. The merits of the Law Reports can be briefly described that

The special attributes of the Law Reports were that the judges checked the text of
the judgments for this series but not for the others; the reports list not only the
cases referred to in the judgments but also other authorities cited by the
advocates; and the reports usually summarised the arguments addressed to the
court. 1192

Although the Law Reports is preferred in citing, 1193 the availability of other reports is
very necessary, as the Law Reports cannot contain all decisions to be reported. In fact,
every year, the Law Reports only publish around 175 to 200 cases of 2500 cases
which are generally reported.1194 This means that the remainder are published by
other series via another way:

When a case is reported in the Law Reports published by the Incorporated
Council of Law Reporting [for] England and Wales, that is the report that should
be cited as authority. If a case is not, or is not yet, reported in Law Reports, a
report in the Weekly Law Reports or the All England Law Reports should be
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cited. Failing that, a report in any of the specialist series of reports may be
cited. 1195

Therefore, it can be said that there is no concept of ‘official’ reports in the reporting
system of law. The authority of decisions reported will be recognised by their
availability in various series of reports and they are reported by the reporters who
must be either barristers or solicitors.1196

The modern law reporting system becomes more systematic and brings many
advantages for finding and applying precedents. There is an orderly arrangement,
whereby the names of parties in any legal proceeding, and name, volume, year of the
report series, and page containing a judgment are systematically presented. In the
Short Citation, the case can be expressed via the following formula: name of the
plaintiff, versus in its abbreviation is v, name of the defendant and the year the case
published. 1197 For example: Smith v Jones, 1959. In the longer citation, extra
information will appear following a set formula, that is, name of the plaintiff, versus
(v), name of the defendant, the year the case published, volume of the series, the name
of the series which reports the case and the commencing page of the case. 1198 For
example, Smith v Jones, [1959] 1 QB 67 is illustrated for this formula. In this citation,
QB is the abbreviation for the Queen’s Bench Division.

In addition, the growth of the internet, which allows people easily access law
reporting, really brings benefit for people. According to Zander, since 2003 a free
website (BAILII) has provided ‘free public assess to the case law of the United
Kingdom and the Republic of Ireland’. 1199 Since 2003, this achievement has been
enhanced by the court service whereby judgments of the Court of Appeal, Civil
Division and of the Administrative Court are published in BAILII. As shown,
precedents as sources of law are freely and easily accessible to the public. This helps
the court maintain and enhance the doctrine of precedent.
1195
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However, it is necessary to note that this law reporting system is not totally perfect;
several defects still exist. There is still no official law report due to the unwillingness
of the government to take part in publishing it. 1200 In addition, the discretion of
selecting cases to be reported lies only with the reporters, who are barristers or
solicitors. 1201 Moreover, there is no ‘fixed rule’ for selecting cases to be published.1202
Therefore, it is inevitable that many important cases miss out on being published. 1203
Besides the omission of important cases, the same decisions are repeatedly published
in various series of reports. 1204 This defect makes the system of law reporting seem to
overlap and be complicated for searching and finding precedents. Moreover, in
addition to the growth of computerised databases, there are many unreported
decisions available. It leads to the state of over-citing of cases 1205 that do not contain
new principles of law. 1206 In brief, together this results in an unnecessary abundance
of reportage but a less effectivene system of law reporting.

Overall, there is a historical connection between precedents and the Common Law.
Judicial precedents were created in concert with the Common Law and were, more
accurately, developed after the birth of the doctrine of precedent. As a major source of
law in the legal system, precedents occupy an important position in law-interpreting
and law-making operations. The operation of precedents is ensured by the doctrine of
precedent (stare decisis) that ‘like cases must be decided alike’. As a result, the
necessary and sufficient conditions for the operation of common law judicial
precedents are (1) judges with the power to interpret and create the law in an
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independent judiciary; (2) a hierarchical court structure; and (3) an efficient law
reporting system. 1207

The doctrine of judicial precedent is a distinctive source of law in the Common Law
system. There are generally three requirements needed for the ability to administer
and apply judicial precedents. First, in accordance with this doctrine, the court system
must be hierarchical to ensure that lower courts must comply with judicial precedents
of higher courts (and higher courts are generally bound by their own judicial
precedents). In addition, judicial precedents are actually products of judges in terms of
interpreting law and making law. Those judicial roles make the Common Law judges
more independent than judges in other legal systems. Therefore, an independent
judiciary is a second requirement for administering and applying judicial precedents.
Lastly, the availability of an effective law reporting system is also an extremely
important requirement for the application of judicial precedents.

As shown above, the second step in the strategy for evaluating the viability of judicial
precedents in Vietnam has been completed. This leads to step three which is the
evaluation of whether Vietnam has the capacity to meet the conditions for the
viability of Common Law precedents as a source of law. Before being able to carrying
out this step in Chapter five, a review of specific legal features, trends of legal
development, the court system and its reform in Vietnam will be analysed in Chapter
four. The findings of this review will be combined with other findings from Chapters
two and three for a critical examination of the application of precedents and
requirements for court reform in Vietnam (step three) which is identified in Chapter
five.
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4

COURTS IN THE VIETNAMESE LEGAL SYSTEM

4.1 An overview features of the Vietnamese legal system
4.1.1 Background
4.1.2 A rule of operation of state powers and the influence of the Communist
Party of Vietnam (CPV) in the legislative field
4.1.2.1 A rule of operation of state powers
4.1.2.2 The influence of the CPV in legal field
4.2 The current court system
4.2.1 Structure and organisation of the current court system
4.2.1.1 The Supreme People’s Court (SPC)
4.2.1.2 Provincial People’s Courts (and Zoned Military Courts)
4.2.1.3 District People’s Courts and Equivalent Courts
4.2.2 Judges
4.2.2.1 Authority of appointment of judges
4.2.2.2 Qualifications
4.2.3 Weaknesses of the current court system
4.3 A court reform and its process
4.3.1 The context and the process of court reform
4.3.2 Differences between the current court system and the reformed court system

In Chapter 2 – A Discourse on Legal Transplant: A Re-Examination, a strategy for
evaluating the possibility of success of legal transplants was developed. It includes
three steps: 1208 (1) identifying reasons for the need of the recipient country to
transplant a rule from a foreign country; (2) studying the transplanted rule in its origin
legal system to observe the conditionsrequired for the viability of a transplanted rule;
and (3) assessing the potential of the recipient country to provide the conditions found
in step 2. In the process of evaluating the potential of the transplant of Common Law
judicial precedents into the Vietnamese legal system, step one and step two were
undertaken in Chapter one and Chapter three, respectively. Chapter 1 established that
Vietnam – as a recipient country – wants to transplant judicial precedents to become
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an official source of its law. Chapter 3 discussed the functionality of judicial
precedents in their original context: precedents remain at the disposal of judge for
interpreting and creating law, and require the availability of an hierarchical court
structure, the independence of the judiciary and an efficient law reporting system. 1209

Following this, we assess the potentials of Vietnam to supply the conditions necessary
for transplanting judicial precedents successfully. In order to assess this, the features
of the legal system, the courts system and the court reform in Vietnam need to be
reviewed. Chapter 4 assembles the information essential to such a review. Three main
features are reviewed in this chapter, that is, an overview features the Vietnamese
legal system, the current court system and the court reform.

4. 1 An overview features of the Vietnamese legal system

4.1.1 Background

According to common understanding, the Vietnamese legal system has always been
included among the socialist legal systems of the world. 1210 It is undeniable that there
are many features of the Soviet law in the Vietnamese legal system. 1211 However,
more recently it appears less likely that in the future one will be able to say which
legal family the Vietnamese legal system will really belongs to as Vietnam is in the
process of legal and judicial reform to accompany the construction of a market-based
economy. In this process, Vietnam has selectively borrowed laws from both Civil
Law and Common Law countries as part of a trend since 1986 to improve the legal
system of Vietnam.

Before 1986, the economy in Vietnam was a centrally planned one which was ‘based
on the state ownership of the means of production’ 1212 and which had two main

See discussion on those requirements in Chapter 3, 170 −95.
See Gillespie, ‘Transplanting Commercial Law Reform’, above n 32, 60–2; Tri Uc Dao et al,
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economic sectors, namely the state and cooperative sectors. 1213 The legal system of
Vietnam followed the model of the Soviet legal system which was imported into
Vietnam in the period 1950s–1970s 1214 but it was also influenced during the period
1954–1979 by the economy and by the legal system of the People’s Republic of
China, a neighbouring socialist country. 1215 In addition, according to Article 38 of the
Constitution 1980, the Vietnamese legal system was based on Marxist-Leninism, 1216
which is acknowledged as ‘the basic doctrine of Soviet Law’. 1217 Therefore, features
of the socialist legal system were reflected in the Vietnamese legal system during the
period in terms of sources of law, legislation and the pre-eminence of public law. 1218

As in the legal systems of other socialist countries, the sole source of law recognised
in Vietnam is legislation which is classified by rank, that is, the Constitution, codes,
laws (as legislation), Decrees and Circulars (as subordinate legislation). 1219
Customary law and precedents, on the other hand, were not recognised. 1220 The
National Assembly (NA) had legislative power for promulgating legislation, which
power was itself regulated by law. 1221 Law was formulated in accordance with the
policies and guidelines of the Communist Party of Vietnam (CPV) via
institutionalisation. 1222 For instance, the promulgation of the 1980 Constitution, which
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addressed the way to build up socialism in Vietnam, was the product of the direction
of the CPV at its 4th Congress. 1223

Moreover, public law had a central role in the legal system while private law was
secondary. Most of the important laws were in constitutional law and administrative
law, whereas other fields such as Civil Law, investment law, commercial law and law
on tourism were less developed. 1224 Of the ten laws issued between 1980 and 1986,
only the 1986 Law on Marriage and Family belonged to the field of private law,
whereas all of the others belonged to public law, that is, laws on organisation and
activities of the state machinery, criminal laws and laws on armed forces. 1225

Consequently, the structure of the Vietnamese legal system before 1986 with its
hierarchy of laws, the legislative power of the NA, sections of laws constituted by the
policies and guidelines of the CPV, and the central role of public law, presented the
legal system of Vietnam as one of the Socialist Legal systems.

During the period 1986–1991, Vietnam’s pursuit of an alternative type of economy
caused some changes in the socialist features of the Vietnamese legal system. With
the launch of the policy of Renovation (Doi Moi) in 1986, Vietnam initiated a reform
of the regime of economic management from a bureaucratic subsidised mechanism to
a cost accounting mechanism in a centrally planned economy, 1226 and then
transformed the centrally planned economy into a socialist-oriented 1227 multisectored 1228 market economy.
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Key elements of this renovation included the reform of state-owned enterprises and
the development of the private sector, as well as the pursuit of an ‘open door’ policy
in order to promote economic and commercial relations between Vietnam and other
countries, and the liberalisation of the financial market. 1229 These elements
necessarily required changes in the existing legal system (1986–1991). Gillespie
noted in this regard that ‘socialist laws were also considered unsuitable for a mixedmarket economy.’ 1230
As a result, new laws 1231 or changes 1232 in existing laws were increasingly needed in
the private law field. This led to the promulgation, amendment and supplementation
of many laws regarding different important aspects of the society, including land,
resources, finance, banking, taxation, foreign investment, companies, private
enterprises, technology transfers and quality of goods.1233

In order to be able to issue new laws which were appropriate to the multi-sectored
market economy, which was new and unfamiliar to Vietnam, the legislators had to
accept selectively, learn and borrow from foreign laws. 1234 Legal borrowing was
carried out voluntarily to pursue a ‘mixed-market’ economy, which urgently needed
laws to ‘regulate the horizontal commercial transactions between autonomous market
players’. 1235 For example, the 1987 Law on Foreign Investment was the first law
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Journal of Corporate & Financial Law 33.
1230
Gillespie, ‘Transplanted Company Law’, above n 37, 647.
1231
Minh tam le, above n 27, 122.
1232
Natalie G Lichtenstein, A Survey of Vietnam's Legal Framework in Transition (1994) 1.
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Tri Uc Dao et al, ‘Basic Theoretical Issues’, above n 125, 202; Minh tam le, above n 27, 119.
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Minh tam le, above n 27, 123.
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See Gillespie, ‘Transplanting Commercial Law Reform’, above n 32, 65–7.
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which was based on Western law 1236 while the 1990 Law on Corporations 1237 was
borrowed from French law 1238 and the 1990 Law on Private Enterprises 1239 was
adopted from Anglo-American company law principles. 1240

In brief, there are two different points, that is, the role of public law and the change in
legal sources which weakened the socialist features of the 1986–1991 legal system
compared with those of the pre-1986 legal system. First, public law lost its preeminence when the promulgation of private laws was increasingly carried out to
protect the interests of the existing economic sectors. This was the direct result of the
emergence of a multi-sectored market economy that included state-owned enterprises,
cooperative economic sectors, individual economic sectors, private capitalist
economic sectors and state capitalist economic sectors. 1241 Second, instead of copying
laws after the model of the Soviet legal system, new laws of this period (or models for
them) were mostly obtained from Western legal sources. 1242

From 1992 to the present, the goals of the legal system of Vietnam have been to assist
the development of the multi-sectored market economy, one which is designed to be
under socialist orientation and state economic management,1243 and to support the
policy of international economic integrity. 1244 In order to carry out the first goal, the

1236

This issue was mentioned by Gillespie when he had interviews with some senior legal
advisors of Vietnam in 1994, and in 1997: Gillespie, ‘Transplanted Company Law’, above n 37, 642 (n
6).
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Amended 1994 and replaced 2000.
1238
Amended 1994 and replaced 2000.
1239
Gillespie, ‘Transplanted Company Law’, above n 37, 641.
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Gillespie, ‘Transplanted Company Law’, above n 37, 649.
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Dang Cong San Viet Nam, 'Nghi Quyet Dai Hoi Dai Bieu Toan Quoc Lan Thu VII cua Dang:
Thong qua Chien Luoc On Dinh va Phat Trien Kinh Te - Xa Hoi Den Nam 2000' (1991) [Dang Cong
San Viet Nam, ‘Resolution of the 7th National Representative Congress of the Communist Party:
Passing the Strategies of Economic-Socio Stability and Development towards year 2000’(1991).
1242
AusAid-Vietnam: Legal and Judicial Development, 'Vietnam: Legal and Judicial
Development' (2000) 1, <http://www.ausaid.gov.au/publications/pdf/vietnam_wp3.pdf> at 22 October
2010; Gillespie, ‘Transplanted Company Law’, above n 37, 642.
1243
According to Gillespie, ‘“state economic management” is thought necessary to ensure the
economy follows the “socialist” way’: Gillespie, ‘Changing Concepts of Socialist Law in Vietnam’,
above n 1227, 57.
1244
This issue was affirmed in the documents of 8th, 9th and 10th National Congresses i.e. Dang
Cong San Viet Nam, 'Bao Cao cua Ban Chap Hanh Trung Uong Dang Khoa VII' (1996) [Communist
Party of Vietnam, ‘Report of the Communist Party’s Central Committee Term VII in the 8th
Representative National Congress’ (1996)]; Dang Cong San Viet Nam, 'Phuong Huong, Nhiem Vu Ke
Hoach Phat Trien Kinh Te - Xa Hoi 5 Năm 2001-2005' (2001) [Communist Party of Vietnam,
‘Direction, Duties and Plan of Socio-Economic Development for the 5 Years 2001–2005’ (2001)];
Dang Cong San Viet Nam, 'Bao Cao cua Ban Chap Hanh Trung Uong Dang Khoa IX ngay 10/4/2006
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1992 Constitution affirmed, encouraged and ensured equality amongst many
economic sectors.1245 In addition, the NA stated that all economic sectors are
considered as important components of the socialist oriented market economy. 1246

As for the second goal, economic cooperation with foreign countries, there is
encouragement for foreign organisations and individuals to invest capital and import
technologies into Vietnam; and their legal ownership rights of capital, property and
other interests is protected, and no nationalisation of enterprises with foreign
investment capital is also guaranteed. 1247 In order to facilitate these goals, many laws
have had to be issued. For instance, the 2005 Civil Code, the 2005 Commercial Law
and the 2005 Investment Law were promulgated to replace former laws, 1248 which
were not appropriate to new scenarios.

In general, compared with the 1986–199l legal system on the one hand, there is an
enhancement of private laws by the adoption of foreign laws. For example, the 1995
Civil Code was borrowed from French law and Japanese law. The regulations on
ownership, classifications of property types into movable and immovable property,
and the method of identifying the land use rights have been modelled on French
law. 1249 From Japanese law, the institution of ‘juridical entities’ has been introduced
into the Vietnamese Civil Code. 1250

It should also be noted that the current Vietnamese legal system has three major
points of innovation when compared with the former self. The first point is that the

ve Phuong Huong, Nhiem Vu Ke Hoach Phat Trien Kinh −Xa
Te Hoi 5 Năm 2006−2010' (2006)
[
‘Report of The Communist Party’s Central Committee Term IX of 10 April 2006 on Direction, Duties
and Plan of Socio-Economic Development in the 5 Years 2006–2010’ (2006)].
1245
The Constitution 1992 arts 15, 21, 22, 23, 25.
1246
The Constitution 1992 (as amended), art 16.
1247
The Constitution 1992 art 25.
1248
The 1995 Civil Code, the 1997 Commercial Law, the 1987, 1990, 1992 and 1997 Foreign
Investment Laws.
1249
Ngoc Dien Nguyen, 'Cau Truc Ky Thuat cua He Thong Phap Luat Bat Dong San Vietnam:
Mot Goc Nhin Phap' (2007) 101 Nghien Cuu Lap Phap 18, 19–20 [Technical Structure of Vietnamese
Real Estate Law: One aspect from French Law’ (2007) 101 Journal of Legislature Research 18].
1250
Gillespie, ‘Transplanted Company Law’, above n 37, 648.
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ideology of Ho Chi Minh 1251 was added into Marxist-Leninist ideology in 1991, 1252
which became the basic ideology of the Vietnamese legal system. 1253
There are three unique attributes of Ho Chi Minh’s ideology. 1254 First, it is complete
system of views on and insights into the Vietnamese revolution’s basic objectives
from the national democratic revolution to the socialist revolution. Second, it is a
creative application and development of Marxist-Leninist ideology for the specific
situation of Vietnam. Lastly, it is inherited and developed the traditional values of
Vietnam.

Although Marxist-Leninism was imported into Vietnam between 1960s and 1970, and
adapted there due to the historical, customary and geographical differences between
the Soviet Union and Vietnam. 1255 Thus, the ideology of Ho Chi Minh applies besides
Marxist-Leninism. This basic ideology makes the current Vietnamese legal system
differ slightly from the previous legal system, which was based on pure Marxist-

1251

Ho Chi Minh (1890–1969), a former president of Vietnam, applied Marxist-Leninism into the
practical situation of Vietnam creatively. This gave birth to the Democratic Republic of Vietnam in
1946.
<http://www.cpv.org.vn/tiengviet/tulieuvankien/4lanhtu/details.asp?topic=3&subtopic=91&leader_topi
c=7&id=BT1160331632> at 15 May 2008.
1252
Marxist-Leninist ideology contains the following philosophical assumptions: ‘the law of the
negation of the negation, the law of the transformation of quantity into quality, and the law of the unity
and conflict of opposites; the principle of matter as the sole objective reality, the “infinity of depth” of
matter, the existence of matter independent of human consciousness, and the “reflection” theory of
knowledge.’: David Dinsmore Comey, 'Marxist-Leninist Ideology and Soviet Policy' (1962) 2(4)
Studies in Soviet Thought 301, 304.
1253
Trung Hoai Phan, 'Buoc Dau Tim Hieu Tu Tuong Ho Chi Minh Ve Dam Bao Quyen Bao
Chua Cua Cong Dan' (2002) 6 Tap Chi Khoa Hoc Phap Ly 10, 15 [‘Initial Study on the Ideology of Ho
Chi Minh about Ensuring the Right of Defence of the Citizens’ (2002) 6 Journal of Legal Science 10];
Dang Cong San Viet Nam, Cuong Linh Xay Dung Dat Nuoc trong Thoi Ky Qua Do Len Chu Nghia Xa
Hoi (1991) [Communist Party of Vietnam, Communist Party of Vietnam, Strategies of Building the
Country in the Transitional Period Towards Socialism (1991)].
1254
Van Trung Nguyen, 'Chu Nghia Mac-Lenin va Tu Tuong Ho Chi Minh la Nen Tang cua Dang
ta' (2004) 13 Tap Chi Cong San 15, 15 [‘Marxist-Leninist and Ho Chi Minh’s Thought are
backgrounds of the Communist Party’ (2004) Communist Journal 15]; Dang Cong San Viet Nam, 'Bao
Cao Chinh Tri cua Ban Chap Hanh Trung Uong Dang Khoa IX Tai Dai Hoi Dai Bieu Toan Quoc Lan
thu X cua Dang' (2006) [The Communist Party of Vietnam, A Political Report of the Communist
Party's Central Committee Term IX at the tenth Representative National Congress of the Communist
Party' (2006)].
1255
See Gillespie, ‘Changing Concepts of Socialist Law in Vietnam’, above n 1227, 50. He cited
Ho Chi Minh, Complete Works, vol 5 (National Political Publishing House, Hanoi).
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Leninism. Vietnam therefore maintains its cultural values and inherits the cultural
values of other countries regardless of their political regimes. 1256
The second point of innovation is that the idea of ‘the law-based state’ 1257 which is
popular in the legal system of developed countries 1258 has been introduced in the
Vietnamese legal system. 1259 ‘The law-based state’ notion used in Vietnam, according
to Gillespie, 1260 comes originally from the Russian concept Pravovoe gosudarstv and
the German Rechtsstaat (state-law) principle. This principle encourages ‘the
implementation of state policy through legislation’. 1261

The notion of the rule of law in Western countries is dissimilar in nature to the
meaning of ‘the law-based state’ in Vietnam. 1262 This is because the Western rule of
law notion rests on an ‘assumption about independence of the judiciary and the
separation of law and politics’, 1263 whereas the Rechtsstaat ‘radically departed from
the emphasis in socialist legality on party supremacy and legal instrumentalism’.1264
The definition and content of the concept of ‘the law-based state’ in Vietnam, is that:
first, people have state power when they directly vote for state bodies; second, the

1256

Dang Cong San Viet Nam, Van Kien Dai Hoi Dai Bieu Toan Quoc Lan Thu Chin Cua Dang
Cong San Vietnam (2001) 20 [Communist Party of Vietnam, Documents on National Representatives
of the ninth Congress of the Communist Party (2001)].
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of the Communist Party of Vietnam at the National Conference of Training Judicial Field in 1989 and
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Tran, 'Su Hinh Thanh va Phat Trien Quan Diem Nha Nuoc Phap Quyen XHCN Viet Nam cua Dang Ta
Trong Thoi Ky Doi Moi' (2005) 2 Nha Nuoc va Phap Luat 7, 8 ['Forming and Developing the View of
the Socialist Law-based State of Vietnam of The Communist Party in Renovation Period' (2005) 2
State and Law 7]; Duy Kien Tuong, 'The Che Chinh Tri - Phap Quyen Mot So Quoc Gia: Xu Huong
Va Tac Dong Den He Thong Chinh Tri Nuoc Ta' (2005) 59 Nghien Cuu Lap Phap 46, 50 ['Political Law-based Regime of Some Nations: Trends and Impacts on Our Country's Political System' (2005) 59
Journal of Legislative Studies 46]. Consequently, The Constitution 1992 (as amended) art 2(1) states
that ‘The Socialist Republic of Vietnam is the law-based state which is of people, from people and for
people.’
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See Gillespie, ‘Changing Concepts of Socialist Law in Vietnam’, above n 1227, 45; Pip
Nicholson and Hung Quang Nguyen, 'The Vietnamese Judiciary: The Politics of Appointment and
Promotion' (2005) 14(1) Pacific Rim Law and Policy Journal 1, 4; Pip Nicholson, 'Judicial
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law, not morality, regulate basic social relationships; and third, the state, state bodies,
organisations and citizens must comply with the law without exception. 1265

The third innovation is that the activity of promulgating legislation is much improved
and is regulated in higher-rank legal documents. Accordingly, the 1996 Law on
Promulgation of Legislation was methodically replaced by the Law No
02/2002/QH11 on Amending and Supplementing Some Articles of the 1996 Law on
Promulgation of Legislation and then by the 2008 Law on Promulgation of
Legislation.

These changes have weakened the socialist features of the Vietnamese legal system.
Moreover, the addition of Ho Chi Minh’s ideology to the Marxist-Leninist canon, the
importation of the idea of law-based state and the recognition of the existence of
public law and private law in the legal system are elements that make the legal system
of Vietnam differ from those of classical socialist countries. Therefore, some scholars
assume that the current legal system of Vietnam is quite similar to the Civil Law. For
example, Tri Uc Dao, Khanh Vinh Vo, and Ngoc Vuong Dinh support this idea on the
basis that substantive laws, especially Vietnamese Civil Law and procedural law, are
similar to that of the Civil Law. 1266 In addition, Dennis Zvinakis 1267 states that
‘Vietnam is a developing country which has the legal system belonging to the Civil
Law system.’ 1268

However, it is too early to be able to affirm the accuracy of this classification when
Vietnam is in the process of the legal and judicial reforms and expanding international
cooperation. 1269 In this process, multi-facetted improvements need to be made in
many legal fields. Additionally, the construction of a legal system which is
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Gillespie, ‘Transplanting Commercial Law Reform’, above n 32, 89; Tri Uc Dao et al, ‘Basic
Theoretical Issues’, above n 125, 118–9.
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49, NQ/TW, 2 June 2005.
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compatible with the development of the market economy is rather unfamiliar and
challenging to Vietnam. In order to meet domestic and international requirements,
borrowing law from foreign legal systems, in other words legal transplants, is
considered to be one of legal solutions of Vietnam. This has officially become one of
the leading strategies adopted by Vietnam in the implementation of its legal and
judicial reforms. 1270

It is impossible to foresee what legal changes will subsequently occur. It may be that
the Vietnamese legal system will move in the direction that Gillespie and Nicholson
predict, viz. that ‘[T]here is a point when the meaning ascribed to socialist values
changes so much from the Marxist-Leninist canon that they can no longer be
considered socialist.’ 1271 As can be seen, the transplantation of foreign rules and
institutions is undertaken voluntarily in Vietnam, which has found it to be convenient
and quick to build its legal system to develop a market-based economy.

4.1.2 A rule of operation of state powers and influences of the Communist Party of
Vietnam (CPV) in legislative field

As presented above, the Vietnamese legal system has been changing and is in a ready
mood to change to meet requirements of the market-based economy, the law-based
state and international cooperation. However, there still remain unchanging and
specific features of the Vietnamese legal system, that is, a rule of operation of state
powers and the influences of the CPV in legislative field.

1270

According to this leading view, selectively receiving foreign legal experiences on the basis of
the harmonisation of the Vietnamese traditional culture and the modernity of the legal system is
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4.1.2.1 A rule of operation of state powers

The operation of state powers in Vietnam is based on Article 2 of the Constitution
1992 (as amended in 2001) 1272 that

The Socialist Republic of Vietnam is the Socialist Law-based State of people, by
people and for people. All state powers belong to people on the basis of an
alliance between the working class, the peasantry and the intelligentsia. The
state’s powers are unified centrally and are allocated and discharged
cooperatively in the implementation of legislative, executive and judicial powers.

The background of the centrally unified state powers consists of legislative, executive
and judicial powers that are given by people and of the people. 1273 This means that the
separation of powers is not available in Vietnam. Due to centralisation, state powers
are not able to be divided. 1274 The people indirectly implement state powers via the
NA – the representative body for people. 1275 Consequently, state powers are focused
into the NA. However, there always remains a regime of allocation to and cooperation
among state bodies to implement them. 1276 The unifying quality of the state powers is
clearly expressed by the arrangement in which state president, government, the SPC
and the Supreme People’s Procuracy are appointed by the existing NA and their terms
of office will expire in tandem with the NA’s term. 1277 Moreover, the government,
courts and procuracy are all accountable to the NA for their allocated duties. 1278
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The Constitution 1992 was amended and supplemented in accordance with the NA Resolution
No 51/2001/QH 10 of 25 December 2001.
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The State Powers Are Unanimous which are allocated and cooperated in the implementation of
legislative, executive and judicial powers' (2009) 139 & 140 Journal of Legislative Studies 39].
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Although duties and rights of the NA are largely specified, 1279 in fact, the NA focuses
on two main functions. First, the NA is the unique body vested with promulgating the
Constitution and legislation. 1280 Second, the NA carries out the supervision on the
complete operation of the state machinery. 1281 For instance, the NA supervises the
observance of other bodies in implementing the Constitution, laws and resolutions of
the NA; considering reports of operation issued by the state president, the standing
Committee of the NA, the government, the SPC and the Supreme People’s Procuracy.

As for the legislative power of the NA, this power is always carried out through
cooperation among many bodies in the legislative process. For instance, the
government drafts a bill, 1282 the Standing Committee then comments it before
submitting to the NA, the NA then passes laws and finally the state president declares
the new law. 1283 In addition, the government gives its opinions on proposals of laws,
ordinances suggested by other bodies. 1284 Besides, depending on functions of every
ministry, the co-ordination can be spread in variety of aspects. For example, Ministry
of Justice appraises on the bills of laws and ordinances while the Ministry of Finance
gives a budget plan for a certain bill. 1285

The executive power has the right to organise and carry out the common will of the
nation which is vested in the government.1286 This is a power of state management
which brings the laws into daily life to ensure security and social development.1287
The government can also independently carry out its executive power, such as, by
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promulgating delegated documents to implement the constitution and laws,
establishing or dissolving its departments and organising all management tasks
relating to its inferior bodies (local People’s Committees). 1288 Co-ordination in
carrying out this power is ensured as the government’s head and members are
appointed and dismissed by the NA and the government is accountable and reports its
activities to the NA. 1289

The SPC and the Supreme People’s Procuracy are vested with judicial power. The
former takes charge of judging tasks while the latter implements its state prosecution
and supervises judicial activities. 1290 Similar to the executive power, the co-ordination
of judicial power is ensured by the fact that the Chief Judge of the SPC and the Chief
of Supreme People’s Procuracy are appointed and dismissed by the NA and both
bodies are accountable to the NA. 1291 This provides supervision by the NA of
operation of the judicial bodies.

Overall, the operation of state powers, including legislative, executive and judicial
powers in Vietnam, is stipulated by the Constitution which provides that they are
unified, centrally allocated and discharged cooperatively among state bodies.

Regarding the issue of separation of powers, there is something in common between
Vietnam and England. Both countries have a division of powers between the
legislative, executive and judicial arms, although they do not completely separate
them. 1292 The nature of operation of powers in Vietnam is centrally unified. For
instance, the accountability to the NA always complements the operation of state
powers and there is co-ordination among state bodies in the implementation of state
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powers. In England, there is another regime to prevent any monopoly which may
occur in the process of carrying out those powers. Operation of state powers must
ensure that ‘the executive power does not “overbalance” the legislative, that it
provides an institutional check on the powers of the executive and the legislature’.1293
Claus elaborates this issue by stating that

‘Parliament’s legislative power was checked by the monarch’s power to reject
legislation, which protected the separation of legislative and executive power.
The monarch’s executive power was checked by Parliament, primarily through
Parliament’s exclusive power to tax and to appropriate the proceeds to finance
the executive’s activities.’ 1294

Besides, one different thing between Vietnam and England is that the power of
creating laws which is held by ‘courts’ and legislatures is factual in the latter. 1295 In
the former, courts, as one of judicial bodies, are only vested with judging tasks.

4.1.2.2 The influence of the Communist Party of Vietnam (CPV) in legislative field

In Vietnam, according to Article 4 of the 1992 Constitution, the CPV is described as
follows:

The Communist Party of Vietnam, the vanguard of the Vietnamese working
class and loyal representative of the interests of the working class, the working
people and the whole nation, who adhere to Marxism-Leninism and to Ho Chi
Minh’s thought, is the force assuming leadership of the State and society.
All organisations of the Party shall operate within the framework of the
Constitution and the law.

The CPV takes charge of the leadership of the state and of society in Vietnam (similar
to other socialist countries). The CPV, via its sixth, seventh, eighth, ninth, and tenth
congresses, set itself the following basic functions: 1296 (a) laying down guidelines and
major policies to orient the development of the society in every aspects in each
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period; (b) Planning basic approaches and rules to improve the state and develop the
political system, establish the socialist democratic regime and improve the rights of a
master for people; (c) producing viewpoints and policies on human resources by
discovering, selecting, training and recommending party and non-party members to
work in state bodies and political-social organisations; and (d) supervising party
members, party organisations, state bodies and social organisations on the observance
and operation of its guidelines, policies and resolutions.

Policies and resolutions of the CPV have a direct influence on the development of the
law. As a result, the law is sometimes the result of the process of institutionalisation
of the policies of the CPV. 1297

The policies of the CPV are often contained in resolutions and documents of National
Congresses which are organised every five years 1298 as well as in proposals for the
promulgation of ‘legislation and regulations’ made by the Politburo and the Central
Committee ‘on a day-to-day basis’. 1299 On the one hand, the NA usually bases its
considerations on the requirements of the society and the scheme of promulgation of
legislation to issue new laws. 1300 On the other hand, the NA also bases its
considerations on the policies of the CPV when issuing new legislation. 1301 This latter
process of institutionalisation 1302 consolidates these policies as laws. Tan states that
‘in a system in which central power is held by the Communist Party, party documents
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are one key source of policy, and they lead to the drafting of laws implementing such
policy.’ 1303

There are many examples to illustrate this institutionalisation. For instance, the rule
that the state power is unanimous and allocated and cooperative among state bodies is
institutionalised from the policy on ‘Strategies of Building The Country in the
Transitional Period Towards Socialism’ (1991) issued by the CPV. 1304 Dao Tri Uc et
al1305 give as another example that the promulgation of the 1992 Constitution, which
was the institutionalisation of ‘The Strategies of Building The Country in the
Transitional Period Towards Socialism’ 1306 and ‘The Strategies of Economic-Socio
Stability and Development Towards Year 2000’, 1307 which were both released by the
CPV. Nicholson gives as another illustration: 1308 the 2002 Law on Organisation of
People’s Courts that was promulgated from the recommendation of Resolution No 08NQ/TW. 1309 The scheme of application of precedents in the Vietnamese legal system
was introduced and deployed in two important resolutions of the CPV, that is
Resolution No 48 and Resolution No 49.1310 This foreign originated source of law is
certainly going to be applied in the near future.
As ‘a leading body of the state and society’, 1311 the influence of the CPV on the
development of the legal system via its policies is direct and undeniable. The
directions of the CPV can be considered as prospective laws which will constitute a
part of the Vietnamese legislation.

1303

Tan, above n 1214, 366.
Ngoc Duong Tran, ‘Finding the Rule’, above n 1274, 30.
1305
Tri Uc Dao et al, ‘Basic Theoretical Issues’, above n 125, 388.
1306
Dang Cong San Viet Nam, Cuong Linh Xay Dung Dat Nuoc trong Thoi Ky Qua Do Len Chu
Nghia Xa Hoi (1991) [Communist Party of Vietnam, Strategies of Building The Country in the
Transitional Period Towards Socialism (1991)].
1307
Dang Cong San Viet Nam, 'Nghi Quyet Dai Hoi Dai Bieu Toan Quoc Lan Thu VII cua Dang:
Thong qua Chien Luoc On Dinh va Phat Trien Kinh Te - Xa Hoi Den Nam 2000' (1991) [Resolution of
the 7th National Representative Congress of the Communist Party: Passing the Strategies of EconomicSocio Stability and Development to the Year 2000, 27 June, 1991].
1308
Nicholson, 'Vietnamese Jurisprudence’, above n 83, 167.
1309
Politburo Resolution No 08, NQ/TW, 2 January 2002, on the Forthcoming Principal Tasks of
the Judicial Works Part I(2).
1310
Politburo Resolution No 48, NQ/TW, 24 May 2005; Politburo Resolution No 49, NQ/TW, 2
June 2005.
1311
The Constitution 1992, art 4.
1304
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In addition to influence in the legislative field, the CPV directly influences the judicial
field by orienting and leading in the organisation and activities of judicial bodies,
namely, courts, investigation bodies, procuracies and other judicially related bodies.
The CPV, by the Politburo Resolution No 08, NQ/TW, 1312 first initiates the reform of
judicial bodies. This resolution provided plans and methods to reform each judicial
body. For instance, Resolution No 08 emphasises that it is necessary to clarify the
jurisdiction of courts, in which tasks of the SPC would be summarising judging tasks,
giving guidance for its lower courts to apply the law and judging judicial reviews.
Provincial courts mainly worked on appeals while all of first instance cases would be
taken charge of by district courts.1313

Following the orientation and plan of the Resolution No 08, in Resolution No 49, the
CPV continues to provide orientation, by organising reasonably and scientifically
each judicial body in terms of organised structure, conditions and means for carrying
out their tasks. In this reform, courts played a central role with judging tasks. 1314 In
addition, socialising supplementary judicially related activities, for example,
lawyers’s or notaries’ activities, is also supported. At present, those reforms continue
to be carried out.1315
In addition to the influence on structure and reform of judicial bodies, the CPV still
influences on many aspects of activities of judicial bodies through its leadership.
Nguyen Van Quyen finds this influence by identifying the leadership of the CPV as
follows: the CPV leads judicial bodies in politic views, in organisation and human
resources, in orienting judicial tasks. By creating rules, views which are background
for building organisation and activities of judicial bodies, the CPV orients all
activities of judicial bodies. 1316

1312

Politburo Resolution No 08, NQ/TW, 2 January 2002, on the Forthcoming Principal Tasks of
the Judicial Works , Part B(2.c).
1313
Politburo Resolution No 08, NQ/TW, 2 January 2002, Part B(2.c)
1314
Politburo Resolution No 49, NQ/TW, 2 June 2005, Part I(1.2) and see details of the court
reform in section 4.3 of chapter 4.
1315
Ha Do, 'Hoi Nghi Trien Khai Cong Tac Nam 2011 Nganh Tu Phap' (2011) 217 Tap Chi Cong
San 3, 4 ['A Meeting of Working Out Tasks of the year 2011 of Judicial Bodies' (2011) 217 Communist
Journal 3].
1316
Van Quyen Nguyen, 'Dang Lanh Dao cac Co Quan Tu Phap Trong Dieu Kien Xay Dung Nha
Nuoc Phap Quyen Xa Hoi Chu Nghia cua Nhan Dan, do Nhan Dan va vi Nhan Dan' (2007) 122 Tap
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Furthermore, the control of the CPV is mainly expressed by its influences in the
nomination of judges. In theory, Vietnamese judges are nominated in accordance with
the process which will be discussed in Chapter 4, section 4.2.2. For instance, judges
of local People’s Courts, Zoned and Local Military Courts are appointed, removed
from office and dismissed by the Chief Judge of the SPC following the
recommendations of Judge Selection Councils. 1317 In fact, the CPV plays a very
important role in the nomination of judges. The CPV introduces candidates who are
highly qualified, professionally eminent and have firm political attributes to become
prospective judges. 1318 Moreover, the CPV allocates cadres and Party members to
hold important positions in courts.1319 The control of the Party over the personnel of
courts is understandable as the CPV usually ‘relies on its members to give effect to its
policy choices.’ 1320 Overall, the human resources of courts are nominated to follow
both the laws and the leadership of the CPV.

As shown, the influences of the CPV on the judicial field are undeniable. Therefore
the support of CPV for applying common law judicial precedents will be important to
success in transplanting this source of law.

4. 2 The current court system and its reform
Courts are a part of the state machinery. 1321 According to Article 127 of the
Constitution 1992 (amended and supplemented in 2001) and Article 1 of the Law on
Organisation of People’s Courts 2002, the Supreme People’s Court, Local People’s
Court, Military Courts and other courts regulated by the law are the judicial bodies of
the Socialist Republic of Vietnam. These courts are uniquely vested with the judging
function in criminal, civil, administrative cases and others stipulated by the law.

Chi Cong San 10, 11['The CPV Leads Judicial Bodies in the Situation of Building the Law-based
Socialist State of People, from People and for People' (2007) 122 Communist Journal 10].
1317
Law on the Organisation of People's Courts 2002, art 40(3).
1318
Manh Hung Hoang, ‘Continuing to Reform’, above n 110, 8. ..
1319
Van Quyen Nguyen, ‘The CPV Leads Judicial Bodies’, above n 1316, 12.
1320
Pip Nicholson, Borrowing Court Systems−The Experience of Socialist Vietnam (2007) 245.
1321
Duy Luong Tuong, 'Tham Quyen cua Toa An Nhan Dan Cap Huyen Trong Viec Giai Quyet
Cac Vu Viec Ve Dan Su (Ky I)' (2007) 15 Tap Chi Toa An Nhan Dan 19, 20 ['Jurisdiction of District
People's Courts in Addressing Civil Cases (Part 1)' (2007) 15 Journal of People's Courts 19].
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The courts represent the state to address legal violations, to maintain justice, to ensure
the state’s interest, and organisations’ and individuals’ rights and legal interest.1322 In
the process of addressing cases, several bodies participate, such as an investigation
body, the procuracy, and the courts. Of those bodies, the courts are the only ones
which finally decide cases with legal valid for implementation. 1323

1322
1323

Law on the Organisation of People's Courts 2002, art 1.
See Vinh Thang Thai and Hong Anh Vu, above n 1258, 468.
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Figure 2: The Current Court System of Vietnam
(Regulated by the Law on Organisation of People’s Courts 2002)
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4.2.1 Structure and organisation of the current court system

The Vietnamese courts have been organised in a unified (single) system. They are
divided geographically into allocated regional administrations (such as Provincial and
District People’s Courts) hierarchically into original and appellate jurisdiction, and
into specialised subject matters. 1324 There are currently 742 people’s courts in the
system which consists of the Supreme People’s Court (SPC), 63 Provincial-level
Courts and 678 District Courts (Military Courts are not included). With respect to
jurisdiction, the Vietnamese court system consists of 741 first-instance courts (a total
of 678 District Courts and 63 Provincial-level Courts), 66 Appellate Courts (a total of
63 Provincial-level Courts and 3 Appellate Courts of the SPC), 69 Courts which
implement judicial reviews and retrials (a total of 63 Provincial-level Courts, five
specialised courts of the SPC and the Judges’ Council of the SPC). 1325

Regarding its structure, the court system is organised into three levels ranged from
high to low as follows: The Supreme People’s Court (and Central Military Courts as a
part of the SPC), Provincial People’s Courts (and Zoned Military Courts), and District
Courts (and Local Military Courts).

4.2.1.1 The Supreme People’s Court (SPC):

Structure:

The SPC is the highest court in the Socialist Republic of Vietnam. Its organisation
includes the Judges’ Council the SPC, the Central Military Court (which is specialised
in giving judgment in criminal cases with defendants who are soldiers or in cases
relating to military secret or interests),1326 five specialised courts (namely, the

1324

Tri Uc Dao (ed), ‘The Current Judicial System’, above n 64, 90; Duy Luong Tuong,
‘Jurisdiction of District People’s Courts’, above n 1321, 20.
1325
Hoa Binh Truong, 'Doi Moi To Chuc va Hoat Dong cua Toa An Nhan Dan Theo Yeu Cau
Xay Dung Nha Nuoc Phap Quyen Xa Hoi Chu Nghia' (2009) 139 & 140 Tap Chi Nghien Cuu Lap
Phap 6, 8 ['Renovating the Organisation and Operation of People's Courts to Respond to the
Requirement of Building the Socialist Law-based State' (2009) 139 & 140 Journal of Legislative
Studies 6].
1326
Ordinance on Organisation of Military Courts 2002, art 3.
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Criminal Court, the Civil Court, the Economic Court, the Labour Court, and the
Administrative Court), Appellate Courts, and an assistant body. 1327
There are a Chief Judge, Vice-chief Judges, judges, and Court clerks in the SPC. 1328
Judges’ Council of the SPC consists of a Chief Judge, Vice-chief Judges of the SPC
and other judges. Total members of the Judges’ Council are not allowed to exceed 17
members. 1329

Judges’ Council, Appellate Courts of the Central Military Court and an assistant body
constitute the organisation of the Central Military Court. Members of the Central
Military Court consist of a Chief Judge, Vice-chief Judges, judges, and court
clerks. 1330

There are a Chief Judge, Vice-chief Judges, judges, and court clerks in every
Specialised Court and Appellate Court of the SPC. 1331

Function: being the highest court in the system, the SPC concurrently has the roles of
judicial system management and of giving judgment in its jurisdiction.

(1) Roles of management

The operation of state powers is centrally unified so executive, legislative and judicial
bodies must be accountable to the NA. As a result, the Supreme Court and local
courts are under supervision of the NA and local People’s Committees respectively.
Due to this feature, within the role of management, the SPC cooperates with local
People’s Councils 1332 to tightly manages inferior local courts (including Provincial
1327

Law on the Organisation of People's Courts 2002, art 18(1)–(2). An assistant body is created
to assist judging tasks by taking charge other issues such as planning, finance, staff, office works: Van
Nam Le, To Chuc He Thong Toa An Nhan Dan O Vietnam− Thuc Trang va Phuong Huong Doi Moi
(Bachelor's Degree Thesis, Ho Chi Minh City University of Law, 2007) 39–44 [Organisation of the
Vietnamese People's Court System – Practice and Orientation of Reform (Bachelor's Degree Thesis,
Ho Chi Minh City Law University, 2007)].
1328
Law on the Organisation of People's Courts 2002, art 18(3).
1329
Law on the Organisation of People's Courts 2002, art 21.
1330
Ordinance on Organisation of Military Courts 2002, art 21.
1331
Law on the Organisation of People's Courts 2002, art 23(1) and art 24(1).
1332
‘The People’s Councils are the State authorities in respective localities, the representative
bodies of people’s will, aspirations and rights as masters in their localities. They are elected by the
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and District People’s Courts), 1333 and with the Ministry of National Defence to
manage Military courts (including Zoned and local Military Courts). 1334 Cooperation
between the SPC and local People’s Councils usually manifests itself in the
relationships between the SPC and the Provincial People’s Councils and between the
Provincial People’s Courts and the District People’s Councils 1335 as they carry out
their work, described as follows:

There are six issues which require the above-mentioned cooperation, namely, (1)
appointing, suspending, dismissing, transferring a Chief Judge and Vice-chief Judge
of local People’s Courts; (2) transferring judges among local People’s Courts; (3)
defining the number of People’s jurors on local People’s Courts; (4) planning and
implementing staffing for local People’s Courts; (5) nominating members of the local
People’s Courts to the State President, Prime Minister for awards; (6) deciding to
allow local People’s Courts to have their new offices built or renovated.1336 However,
it is noted that the SPC mainly administers the court system in terms of human
resources, professional skills and other related issues, like plans and finance budgets
for courts’ activities. 1337

In terms of management of the professional skills of the judiciary, the SPC generally
has authority to (1) guide lower level courts to apply laws uniformly, summing up
judging experiences of courts; (2) supervise judging tasks of courts; and (3) submit
Bills to the NA and drafts of Ordinances to the Standing Committee of the NA. 1338 Of
these, guiding lower courts in judging tasks is a prominent role which shows the

local population and accountable to local people and the higher state authorities’: The Constitution
1992, art 119.
1333
Law on the Organisation of People's Courts 2002, art 17.
1334
Regulations on Co-operation of Organisation Management of Military Courts between the
Supreme People's Court and Ministry of National Defence 2002 , arts 2–5.
1335
Regulations on Co-operation between the Supreme People's Court and Local People's
Councils in the Management of Organisation of Local People's Courts 2002, art 3.
1336
Regulations on Co-operation between the Supreme People's Court and Local People's
Councils in the Management of Organisation of Local People's Courts 2002, art 2.
1337
Tri Uc Dao (ed), ‘The Current Judicial System’, above n 64, 100; Thi Thuy Vu Nguyen, Hoan
Thien Nguyen Tac Toa An Xet Xu Doc Lap va Chi Tuan Theo Phap Luat Trong To Tung Hinh Su Viet
Nam (Master Degree Thesis, Hochiminh City University of Law 2005) 64 [Improving the Rule of
Independence in Courts' Judging Tasks and of Complying with the Law in the Vietnamese Criminal
Procedures (Masters Degree Thesis, Ho Chi Minh City Law, 2005)].
1338
Law on the Organisation of People's Courts 2002, art 19.
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leadership role of the SPC in relation to the other courts.1339 Due to the lack of a
system of precedent to guide legal interpretation, 1340 courts generally encounter many
difficulties in applying the laws and ensuring the more uniform application of law.
Consequently, the SPC helps overcome those difficulties by issuing its Resolutions,
Guidance Documents (Cong Van) and Annual Reports (Bao Cao Tong Ket Hang
Nam). It is noted that the law does not recognise Guidance Documents and Annual
Reports to be sources of law so they are not legal bases for declaring judgments. 1341
However, in practice, they are very useful sources which are followed by all local
courts and contribute to the coherence of the law in application and the improvement
of the legal system. 1342

This lack of a legal basis for guidance is clearly an obstacle to engaging the creativity
of judges in judging tasks that could be remedied via the application of judicial
precedents as a source of law in Vietnam. Thus, guidance and interpretation by the
Supreme Court could be transferred via a system of judicial precedents. It can be said
that the situation which the SPC issues annual reports and guidance documents to
guide inferior courts to address cases lays the foundations for recognising precedents
in Vietnam. This results from the fact that judicial precedents seems to work
informally via annual reports and guidance documents issued by the SPC. This may
be a role belonging solely to the SPC due to its role of guiding other courts in judging
tasks.

(2) Roles of jurisdiction: The SPC is vested with powers to carry out (a) judicial
reviews and retrials and (b) appellate reviews.

(a) Judicial reviews and retrials

In Vietnam, there are two levels of trials, namely, first-instance and appeal trials. A
first-instance judgment will come into effect if it is not appealed nor protested during

1339

See Pip Nicholson, ‘Borrowing Court Systems’, above n 1320, 266.
As outlined in Chapter 1 in this thesis, the Standing Committee of the NA is vested with legal
interpretation. However, this body has not successfully carried out this function: Chapter 1, 6–7.
1341
Nhu Phat Nguyen, ‘Some Ideas’, above n 197, 27–8.
1342
Anh Tuan Nguyen, ‘Some Issues on Theory’, above n 69, 15; Manh Hung Hoang, ‘Some
Ideas’, above n 56, 50; Tien Dung Luu, ‘Legal Interpretation’, above n 67, 15.
1340

221

regulated time frames. If a first-instance judgement is protested, it has to be brought to
the second level of judging, that is, an appellate trial. 1343 Judicial reviews and retrials
are considered to be forms of supervision by higher courts of inferior courts. Judicial
reviews will be done if there appears to be a procedural violation of laws, while
retrials will occur if there any new fact appears that could influence the result of that
judgment.1344

The Council of Judicial Reviews and the Council of Retrials of the SPC respectively
carry out judicial reviews and retrials 1345 of valid judgments issued by specialised
courts and the Central Military court of the SPC which are appealed or protested. 1346
Conversely, specialised Courts and the Central Military Court of the SPC respectively
take charge of judicial reviews and retrials of valid judgments which were decided by
provincial People’s Courts and the Zoned Military Courts.1347

It is necessary to note that the term ‘judicial review’ is understood differently from the
Common Law. 1348 Vietnam uses that term ‘where a case is reviewed as a result of a
perception of a procedural error. The error can be alleged by the court or either party
– it literally means ‘director of judges’. 1349

Not everybody can initiate the action for judicial review. The authority to initiate
judicial reviews in Vietnam vests in the Chief of the Supreme People’s Court and
Chief of the Supreme People’s Prosecution. They can bring any valid court decision

1343

Law on the Organisation of People's Courts 2002, art 11(1); Civil Procedural Code 2004, art
242; Code of Criminal Procedure 2003, art 230; Ordinance on Procedure Addressing Administrative
Cases 1996, art 55.
1344
Law on the Organisation of People's Courts 2002, art 11(2); Civil Procedural Code 2004, arts
283, 305; Code of Criminal Procedure 2003, arts 273, 291; Ordinance on Procedure Addressing
Administrative Cases 1996, art 67.
1345
Law on the Organisation of People's Courts 2002, art 20(1).
1346
Law on the Organisation of People's Courts 2002, art 22; Civil Procedural Code 2004, art
291(3); Code of Criminal Procedure 2003, art 279(3), art 296(3).
1347
Law on the Organisation of People's Courts 2002, art 23; Civil Procedural Code 2004, art 242;
Code of Criminal Procedure 2003, art 230; Ordinance on Procedure Addressing Administrative Cases
1996, art 55; Ordinance on Organisation of Military Courts 2002, art 22.
1348
For instance, judicial reviews originated from ‘the doctrine in democratic theory under which
legislative and executive action is subject to invalidation by the judiciary. Specific courts with judicial
review power may annul the acts of the state when it finds them incompatible with a higher authority,
such
as the terms of a
written
Constitution’:
Judicial
Review,
Wikipedia
<http://en.wikipedia.org/wiki/Judicial_review> at 13 November 2009.
1349
This is cited from the Appendix 3 of the Vietnamese-English Glossary of Court-related terms:
Nicholson, ‘Borrowing Court Systems’, above n 1320, 297.
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to court for review except decisions of judicial reviews of the Council of Judges of the
SPC. In addition, Chief of Provincial People’s Courts and Chief of Provincial
People’s Prosecution have the power to initiate judicial reviews from valid court
decisions of District People’s Courts (Article 285 of Civil Procedural Code and
Article 275 of Criminal Procedural Code). Moreover, in criminal cases, the ViceChief of the Supreme People’s Court and Vice-Chief of the Supreme People’s
Prosecution can respectively initiate judicial reviews in place of the Chief of the
Supreme People’s Court and the Chief of the Supreme People’s Prosecution. 1350

The difference between the Vietnamese and Common Law understanding of judicial
reviews can be stated as follows: in Vietnam, a judicial review refers to a situation in
which a valid decision of a low court is reviewed by a higher court. In contrast, in the
Common law, in judicial review a certain act of legislature or executive can be
declared to be invalid by a court of authority. Thus, in nature, the former‘s judicial
reviews can lead to changes in validation of court decisions while that of the latter
lead to changes in validation of legislation or subordinate legislation. As can be seen,
Vietnamese review applies to court decisions only.

A civil case will be reviewed in one of three situations: namely where a) the
conclusion in the judgment or decision is inappropriate to the objective facts of the
case; b) there is a serious procedural error; or c) there is a serious mistake in applying
the law. 1351 A criminal case will be reviewed in one of four situations as follows: a)
the investigation and interrogation at the court were not completely carried out; (b)
the conclusion in the judgment or decision is inappropriate to objective facts of the
case; c) there is a serious procedural errors in the process of investigation,
prosecution, or trial; d) there is a serious mistake in applying the Criminal Code. 1352

The Council of Judicial Reviews, in a civil case, can decide on one of four following
options, namely (1) refusing a review and maintaining a valid judgement; (2)
maintaining a legal decision of a inferior court which was cancelled or amended; (3)

1350

Law on the Organisation of People's Courts 2002, art 26; Law on Organisation of People's
Prosecution 2002, art 9; Code of Criminal Procedure 2003, art 36 and art 38.
1351
Civil Procedural Code 2004, art 283.
1352
Code of Criminal Procedure 2003, art 273.
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cancelling a valid judgement for them to be re-judged in original or appellate
procedures; or (4) cancelling an effective judgement or decision of a court and
suspending to address that case. 1353 In criminal cases, the Council of Judicial reviews
can decide on one of three following options, namely (1) refusing a review and
maintaining an effective judgement; (2) cancelling an effective judgement and
suspending that case; or (3) cancelling an effective judgement for that case continuing
to be investigated and re-judged. 1354 With those decisions, the role of judicial review
of the SPC is similar to the role of ‘cassation’ in the supreme courts of some
continental law and common law countries. 1355

Retrials are undertaken when there is ‘new evidence that is discovered by party or the
state organ and are only held at the supreme people’s court’.1356 As similar to judicial
reviews, the Council of Retrials can decide (a) to refuse a suggest of retrials and to
maintain an effective judgement; (b) to cancel an effective judgement for it to be rejudges following original procedures; or (c) to cancel an effective judgement and to
suspend that case. 1357

(b) Appellate jurisdiction of the SPC

Appellate Courts of the SPC take charge of appeals against judgments decided by
Provincial Courts, which have not come into effect and are appealed or protested
against during a fixed timeframe. 1358 In addition, those courts are vested with power
to address complaints against Provincial Courts’ decisions relating to bankruptcy
statements and to issues addressing labour strikes. 1359

1353

Civil Procedural Code 2004, art 297.
Criminal Procedural Code 2003, art 285.
1355
Van Que Dinh, 'Nhung Truong Hop Hoi Dong Giam Doc Tham Huy An Hoac Quyet Dinh Da
co Hieu Luc Phap Luat Theo Bo Luat To Tung Hinh Su Nam 2003' (2004) 20 Tap Chi Toa An Nhan
Dan 18, 18 ['Cases That A Council of Judicial Review Cancels Effective Judgements or Decisions
Under the Code of Criminal Procedures 2003' (2004) 20 Journal of People's Courts 18].
1356
This is cited from the Appendix 3 on Vietnamese-English Glossary of Court-related terms:
Nicholson, ‘Borrowing Court Systems’, above n 1320, 299.
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Civil Procedural Code 2004, art 309; Criminal Procedural Code 2003, art 298.
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Law on the Organisation of People's Courts 2002, art 24(2)(a).
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As can be seen, the SPC concurrently takes charge of both management and judicial
tasks. The former is carried out in cooperation with the local government and the later
consists of guiding lower courts to achieve a consistent application of the law. Neither
original jurisdiction nor ‘rehearing of a case at first instance following a decision of
the appeal court on ordering a retrial’ (so tham dong thoi chung tham) 1360 are vested
to the SPC.

4.2.1.2 Provincial People’s Courts (and Zoned Military Courts)

Structure

A Provincial People’s Court is structured to consist of a Judges Committee and five
specialised courts, namely, the Criminal Court, the Civil Court, the Economic Court,
the Labour Court, the Administrative Court and an assistant body. Members of every
Provincial Court include a Chief Judge, Vice-chief Judges, judges, people’s jurors and
Court clerks. 1361

A Zoned Military Court is structured to consist of a Judges Committee (which
includes a Chief Judge and Vice-chief Judges of a Zoned Military Court) and an
assistant body. Members of every Zoned Military Court include a Chief Judge, Vicechief Judges, judges, soldiers’ jurors and Court clerks. 1362

Jurisdiction

Provincial People’s Courts take charge of original and appellate cases. They also have
the function of implementing judicial reviews and retrials of effective judgments of
District People’s Courts. 1363 Cases which are under the original jurisdiction of
Provincial-level Courts are stipulated in Article 34 of the Civil Procedure Code and
Article 170(2) of the Criminal Procedure Code. Specifically, administrative cases in

1360

The term so tham dong thoi chung tham is translated into English by Pip Nicholson:
Nicholson, ‘Borrowing Court Systems’, above n 1320, 299.
1361
Law on the Organisation of People's Courts 2002, art 27.
1362
Ordinance on Organisation of Military Courts 2002, arts 25, 27.
1363
Law on the Organisation of People's Courts 2002, art 28.
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which Provincial-level Courts have original jurisdiction are stipulated at Article 12 of
the Ordinance on Procedure Addressing Administrative Cases (amended and
supplemented in 2006). 1364 The boundary of jurisdiction between the Provincial
People’s Courts and the District People’s Courts are mainly based on circumstances
generally enumerated in the Civil and Criminal Procedure. Thus, whether jurisdiction
correctly belongs to a Provincial People’s Court or a District People’s Court, to a
certain extent; it is necessarily identified by experiences of judges.

Similarly, the Zoned Military Courts also have jurisdiction on original and appellate
cases; and having the function of reviews and retrials judgments of their Local
Military Courts. 1365 Cases which are under the original jurisdiction of Zoned Military
Courts are cases which do not belong to the jurisdiction of Local Military Courts. 1366

4.2.1.3 District People’s Courts and Equivalent Courts

A District People’s Court consists of a Chief Judge, one or two Vice-chief Judges,
judges, people’s jurors, Court clerks and an assistant body. 1367 District People’s
Courts have original jurisdiction on cases which are regulated at Article 33 of the
Civil Procedure Code 2004 and Article 170(1) of the Criminal Procedure Code 2003.

Local Military Courts also include a Chief Judge, Vice-chief Judge, judges, soldiers’
jurors, Court clerks and an assistant body. 1368 They have original jurisdiction on cases
elaborated at Article 170(1) of the Criminal Procedure Code 2003.

Briefly, the Vietnamese court system is structured similarly to that of the English
legal system where there are differentiated jurisdictions on a variety of disputes such
as civil, criminal, administrative, economic cases. However, there are obvious
differences between two countries. In England, the allocation of cases to courts is not

1364

Ordinance on Amendments and Supplements Some Articles of Ordinance on Procedure
Addressing Administrative Cases 2006.
1365
Ordinance on Organisation of Military Courts 2002, art 26; Code of Criminal Procedure
2003, art 170(2).
1366
Ordinance on Organisation of Military Courts 2002, art 26.
1367
Law on the Organisation of People's Courts 2002, art 32.
1368
Ordinance on Organisation of Military Courts 2002, art 29.
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regionalised. 1369 Consequently, jurisdiction of the courts over cases does not depend
on the residency of defendants or plaintiffs or on the place where a case happened.
Therefore, a plaintiff can choose any County Court to address her or his civil dispute.
Regarding management, the Lord Chancellor, as a minister of justice, is responsible
for ‘courts, tribunals, the community legal service, prisons and probation service’. 1370

In contrast, in Vietnam the allocation of cases corresponds to regional administration.
Therefore, the jurisdiction of courts usually depends on the residency of defendants or
the place where a case happened, 1371 except in some special cases. 1372 Additionally
there is co-ordination between local government and the SPC in the management of
the court system. 1373 If Vietnam can not change those differences, it may lead to
difficulties for courts in the creation and application of Common Law style
precedents.

On the other hand, the structure of the system is an advantage for transplanting the
doctrine of precedent. Only the SPC has authority to outline solutions to guide its
inferior local courts to address difficult cases which, due to defects of legislation, such
as the uncertainty or unavailability of legislation, or lack of legal interpretation,
judges do not know how to solve. The SPC and the Military Central Court (in its
particular jurisdiction) 1374 carries out this function by summing up the experiences of
judges and indicating solutions which are contained in its Resolutions, Annual
Reports, and Guidance Documents (Cong Van). As a result, this monopoly and
traditional function of the SPC and the Military Central Court can be a basis for the
application of Common Law judicial precedents in Vietnam and the SPC can play a
dominant role in creating and managing precedents. Provincial People’s Courts are
not vested with the role of summing up judging experiences and guiding lower courts
1369

For instance, a plaintiff can choose any of over 200 county courts to address their cases: See
UK Government, ‘Her Majesty’s Courts Service’ entry for county courts (16 January 2008) which
notes
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<http://www.hmcourtsservice.gov.uk/aboutus/structure/county.htm> at 23 September 2010.
1370
See Chapter 3 in this thesis, 178.
1371
See Code of Civil Procedure 2004, art 35; Code of Criminal Procedure 2003, arts 171–172.
1372
For instance, in case the residency of defendant is unknown or a defendant has not residency,
the plaintiff can choose the court to address his or her civil, commercial, marriage, or labour disputes:
See Code of Civil Procedure 2004, art 36.
1373
See Chapter 4 of this thesis, 210 −11.
1374
The Military Court has the function of summing up experiences of judging tasks of Military
courts: Ordinance on Organisation of Military Courts 2002, art 23(2).
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in how to apply law more uniformly. Therefore, it may not be appropriate for them to
be authorised to create judicial precedents, at least at present.

4.2.2 Judges
4.2.2.1 Authority of appointments of judges

There is a regime of appointing, removing from office and dismissing judges which is
regulated in the Vietnamese system. Judges usually have a five-year term of office
from the date appointed. 1375 Procedures of appointing of judges remain variously on
judges’ title and levels of courts.

Following the recommendation of the State President, the NA may elect, remove from
office or dismiss a Chief Judge of the SPC. The tenure of the Chief Judge of the SPC
is five years and generally corresponds to the term of the NA. If the former NA
completes its term, the Chief Judge remains at this position until the new Chief Judge
is elected by the new NA. 1376 The re-election of a Chief Judge of the SPC is not
mentioned in the laws. In practice, former Chief Judges who methodically held office
until the year 2007 includes Van Bach Pham, Hung Pham, Hong Duong Trinh, Van
Hien Nguyen, and Hoa Binh Truong. Hoa Binh Truong has been the current Chief
Judge of the SPC since 2007. 1377 Chief Judges have not practically been re-elected.
Vice-chief Judges and judges of the SPC, Chief Judge, Vice-chief Judges, judges of
the Central Military Courts are appointed, removed from office and dismissed by the
State President. 1378

Chief Judges and Vice-chief Judges of local People’s Courts (namely Provincial-level
and District courts) are appointed, removed from office and dismissed by the Chief
Judge of the SPC following unanimous agreement with local Standing People’s
Council. Similarly, appointments, removals from office and dismissal of Chief Judges
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Ordinance on Judges and Jurors of the People's Courts 2002, art 24.
Law on the Organisation of People's Courts 2002, art 40(1).
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Supreme
People's
Court
of
Vietnam,
Wikipedia
<http://en.wikipedia.org/wiki/Supreme_People%27s_Court_of_Vietnam> at 29 September 2010 .
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Law on the Organisation of People's Courts 2002, art 40(2).
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and Vice-chief Judges of Zoned and Local Military Courts are done by the Chief
Judge of the SPC following unanimous agreement with Minister of National
Defence. 1379

Judges of local People’s Courts, Zoned and Local Military Courts are appointed,
removed from office and dismissed by the Chief Judge of the SPC following the
recommendations of Judge Selection Councils. 1380 There are three levels of Judge
Selection Council (JSC), namely, (1) the JSC of the SPC and the Central Military
Courts; (2) the JSC of local People’s Courts; (3) the JSC of Zoned and local Military
Courts.1381 Members of these JSC always include representatives of courts and local
governments. The (1) SJC consists of Chief Judge of the SPC (as the president of the
SJC), representatives of Ministry of National Defence, Ministry of Interior Affairs,
the Central Committee of Vietnam Father Front, and Board of Central Management of
Vietnam Law Expert Association (as members of the SJC). 1382 The (2) SJC includes
president or vice-president of Provincial People’s Council (as the president of this
SJC), Chief Judges of Provincial People’s Court, representative of Board of
Organising Government, the Committee of Vietnam Father Front, and Board of
Provincial Management of Law Expert Association (as members of this SJC). 1383 The
(3) SJC consists of Chief Judge of the Central Military Court (as the president of this
JSC), representatives of Ministry of National Defence, Ministry of Interior Affairs,
the Central Committee of Vietnam Father Front and Board of Management of Law
Expert Association (as members of this JSC). 1384

4.2.2.2 Qualifications

To be appointed as a judge of Vietnam, every citizen must initially meet general
requirements which are stipulated at Article 37(1) of the Law on Organisation of
People’s Courts, as follows

1379
1380
1381
1382
1383
1384

Law on the Organisation of People's Courts 2002, art 40(4).
Law on the Organisation of People's Courts 2002, art 40(3).
Ordinance on Judges and Jurors of the People's Courts 2002, art 25.
Ordinance on Judges and Jurors of the People's Courts 2002, art 26.
Ordinance on Judges and Jurors of the People's Courts 2002, art 27.
Ordinance on Judges and Jurors of the People's Courts 2002, art 28.
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Vietnamese citizens who are loyal to the Fatherland and the Constitution of the
Socialist Republic of Vietnam, have good qualities and virtue, are incorrupt and
honest, determined to protect the socialist legality, hold the law bachelor degree
and qualification of judging tasks, have practically worked for a period of time
prescribed by law, possess ability in judging tasks and good health to fulfil
successfully assigned tasks may be selected and appointed as judges.

Meeting all those requirements is simply a premise, to be able to be appointed as a
judge, depending upon court levels, a candidate must hold following specific
qualifications:

For judges of the SPC and the Central Military Court

A judge of a Provincial People’s Court or of a Zoned Military Court who has at least a
five year working experience and successfully demonstrates her or his judging ability
of cases and other issues allocated for the SPC or the Central Military Courts is
eligible for selection and appointment as a judge of the SPC. In case that judge is
concurrently an army officer, she or he can be selected and appointed as a judge of the
Central Military Courts. With the exception of the urgent need for recruiting judges, a
citizen or an army officer who has practically worked in legal fields for fifteen years
or above can be selected and appointed as a judge of the SPC; In case that citizen is an
army officer who is on active service, she or he can be selected and appointed as a
judge of the Central Military Court.1385

For judges of Provincial People’s Courts and Zoned Military Courts

A judge of a District People’s Court or of a Local Military Courts who has at least
five years working experience and successfully demonstrates her or his judging ability
of cases and other issues allocated for Provincial People’s Courts or Zoned Military
Courts may be selected and appointed as a judge of Provincial People’s Courts. In
case that judge is an army officer who is on active service, she or he can be selected
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Ordinance on Judges and Jurors of the People's Courts 2002, art 22(1), 22(2).
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and appointed as a judge of Zoned Military Courts. With the exception of the urgent
need for judges, a citizen or an army officer who hse practically worked in legal fields
for ten years can be selected and appointed as a judge of a Provincial People’s Court
or a Zoned Military Court.1386

For judges of District People’s Courts and Local Military Courts

A citizen who has at least four years working experience in legal fields and
successfully demonstrates her or his judging ability of cases and other issues allocated
for District People’s Courts or Local Military Courts may be selected and appointed
as a judge of a District People’s Court. Where that citizen is an army officer who is on
active service, she or he can be selected and appointed as a judge of a Local Military
Court. 1387

As can be seen, qualifications for appointing judges in Vietnam differ according to the
level of the courts. Relevant work experience for the minimum time stated in the
relevant legislationis a specific requirement to qualify for appointment as a judge of a
higher level court. General requirements for judges are, namely, having a Bachelor
Degree of Law, a certificate of judging skills and moral qualities as stated in Law on
Organisation of People’s Courts 2002.

In contrast, in the English legal system, judges are mainly been appointed from
among senior barristers (such as for county courts, High Court, Court of Appeal) and
from among senior judges (such as to the Court of Appeal, Supreme Court). Work
experiences that are closely connect with judicial and judging tasks (that is, as
barristers or judges) are the usual requirements to be able to work as a judge in the
Common Law system. Length of work experiences and qualification for specific
courts vary depending on which courts candidates would like to become judges in. 1388

In trials, Vietnamese judges and jurors work together in first-instance and in appellate
trials. Judges are appointed to do judging tasks as well as other tasks which belong to
1386
1387
1388

Ordinance on Judges and Jurors of the People's Courts 2002, art 21(1), 22( 2).
Ordinance on Judges and Jurors of the People's Courts 2002, art 20.
See Chapter 3 in this thesis, 169 −79.
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the jurisdiction of courts, while jurors, who have legal knowledge, are appointed to do
judging tasks. 1389 In an original trial, the bench or judging committee includes one
judge and two jurors; in special civil cases or more indictable criminal cases there can
be two judges and three jurors in the judging committee. 1390 During the trials, judges
and jurors are independent, bound by the law only, and equal in their authority. 1391 A
judgment is a product of the whole council of judging and decided to follow the
majority. 1392

Depending on judicial reviews and retrials which are vested to levels of court, the
committee of judges of provincial courts, the council of judicial review, the Council
of Judicial Reviews and the Council of Retrials of the SPC take charge of addressing
judicial reviews and retrials. There is no participation of jurors.

In order to be able to judge a case, there are several things judges need to do. First,
analysing and evaluating accurately all facts, situations, and the condition of a case.
Second, choosing and analysing suitable legal articles to apply the case. Lastly, giving
a decision. 1393 These activities of judging are expressed fairly clearly through the
three parts of a judgment, namely, the summary of the case (Nhan thay), the remarks
on the case (Xet thay), and the decision (Quyet dinh).

For instance, it is worth studying a case in the original judgment No. 55/2010/DS-ST
on ‘A dispute on the contract of a house lease and the contract of property loan’ dated
31 August, 2010 issued by People’s Court of District 1, Ho Chi Minh City. In the
summary of the case, all facts, documents and information relating to a case are
recorded. The plaintiff Nguyen Dang C required the defendant Vu Thi L 1394 to return
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Ordinance on Judges and Jurors of the People's Courts 2002, article 1.
Code of Civil Procedure 2004, art 52; Code of Criminal Procedure 2003, art 185.
1391
Code of Civil Procedure 2004, art 12; Code of Criminal Procedure 2003, art 16.
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See Dai Hoc Quoc Gia Ha Noi, Giao Trinh Ly Luan Nha Nuoc va Phap Luat (2005) 507−15
[Hanoi National University, Textbook on Theory of State and Law (2005)]; Thi Mai Hanh Do,
Interview with Dang Huyen Phuong, Judge of People’s District Court of District 1 (15 March 2011);
Thi Mai Hanh Do, Interview with Pham Thao, Chief Judge of People’s District Court of District 2 (21
March 2011); Thi Mai Hanh Do, Interview with Nguyen Ngoc Huyen, Vice-Chief Judge of People’s
District Court of Binh Thanh District (28 March 2011); Thi Mai Hanh Do, Interview with Vu Duc
Toan, Judge of People’s District Court of Binh Thanh District (1 April 2011).
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his house for lease and pay back a loan of 556.345.500 VND (which was a total made
of a loan and house rent fee). Nguyen Dang C declared that he bought Vu Thi L’s
house and concurrently gave her a loan of 395.000.000 VND. In contrast, Vu Thi L
declared that there was no transaction either of selling the house to him or renting the
house from him except the transaction of a loan, which he gave her, in the sum of
715.000.000 VND. Thus, she required the cancellation of the contract of house
purchase and agreed to pay her loan. All things including statements of two parties
and contracts of house of lease and purchase submitted are collected and presented in
the summary of the case.

After information relating to the facts, documents and proofs provided by plaintiff and
defendant, a judge analysed the dispute and the accuracy of information and
considered whether to accept or deny all or one part of the statements of both the
plaintiff and the defendant. This is presented in the remarks on the case. In the abovementioned case, the requirements of the two parties are considered to be based the
contract of house purchase and its subordinate contract the two parties signed at the
Notary Public No 1. According to those contracts, the defendant actually sold the
house no 10 B in Suong Nguyet Anh Street to the plaintiff and concurrently (in the
subordinate contract) received a loan and rent for this house. Therefore, the judge
accepted the requirement of the plaintiff that the defendant must return the house
(rent) and pay a loan while he denied the defendant’s requirement of the cancellation
of the validity of the contract of house purchase. However, the rate of 2% for loan the
plaintiff offered the defendant was higher than the regulation of the law (1% more
than the rated regulated at the Decision no 1426/QD-NHNN dated 30 September,
2005 of the Governor of the Vietnam State Bank). The judge adjusted the rate to 1%
to comply with the law.

Based on the analysis and evaluation, the judge decided that requirements of the
plaintiff were legal. The defendant, thus, needed to return to the plaintiff the rented
house and pay back a loan which was adjusted to be in accordant with the law.
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In practice, due to the weaknesses of the law, 1395 Vietnamese judges are sometimes
confronted with ambiguous statutes and they resolve this ambiguity in various ways.
According to interviews with four judges, 1396 a common solution for addressing the
issue of ambiguous statutes depends on the application of the resolutions issued by the
Council of Judges of the SPC. 1397 For instance, in cases relating to land and housing
disputes, judges mainly quote and apply Resolution No 02/HDTP dated 10 April,
2004 on the application of law to address civil, marriage and family cases. In relation
of disputes of land, this Resolution provides details to resolve issues consisting of
succession with land and disputes of contracts of transferring land use right.

In interviews, all judges confirmed that guidance documents and annual reports of the
SPC are also important sources which help judges to interpret the law. However,
judges do not refer them as legal grounds in the judgements as they are not considered
to be as sources of law. 1398

In addition, Judge Nguyen Ngoc Huyen supplements with another solution, by which
judges of the district court ask for the advice of provincial courts (higher courts) to
interpret an unclear statute. The advice will then be a reference for the lower court and
is not binding. However, in case the judge follows the advice, if the case had fault and
needed to be corrected, ‘the responsibility of the judge taking charge of that case
would not be prosecuted’. 1399 Furthermore, Judge Vu Duc Toan elaborates that case
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See Chapter 1, section of Statement of Problem, pp 10−20.
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Thi Mai Hanh Do, Interview with Dang Huyen Phuong, Judge of People’s District Court of
District 1 (15 March 2011); Thi Mai Hanh Do, Interview with Pham Thao, Chief Judge of People’s
District Court of District 2 (21 March 2011); Thi Mai Hanh Do, Interview with Nguyen Ngoc Huyen,
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2011).
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judges need to ask advice from the Council of Judges of the SPC if one following
factors exists: a complicated case, a case which attracts the public interest,
unavailability of law to adjust the case or ambiguity of law.

Moreover, Judge Dang Huyen Phuong and Judge Vu Duc Toan add that a judge
initially needs to interpret the statute in accordance with his/her understanding. Then,
in case judges fail to interpret, the assistance as presented above should be required.

Overall, to interpret an ambiguous statute, it is common for judges to depend on
Resolutions and circulars of the SPC as legal normative documents. In addition, it is
also undeniable that guidance documents and annual reports play an important role as
that of the resolutions of the Council of Judges of the SPC. Moreover, relying on a
judge’s ability and the advice of higher courts are also other methods judges use to
interpret unclear law.

In another respect, it can be said that the demands of interpretation of law are an
everyday reality in Vietnam. Naturally, judges rely on the interpretations of higher
courts, especially of the SPC, although this assistance has never been appeared on
judgments. This issue, once again, refects that the application of the common law
approach to precedent is really necessary to solve some weaknesses of the Vietnamese
source of law.

In addition, the judgments from judicial reviews by the SPC (a prospective court to
have authority to deliver precedents in Vietnam) are written without the ratio
decidendi 1400 although this is a very important part in every judicial precedent.
Therefore, if judicial precedents are transplanted as a legal doctrine, Vietnamese
judges might need to be trained to be acquainted with the legal reasoning of the
Common Law, elements of a precedent and the way how to write a judgment with the
the ratio decidendi.

A similar feature between Vietnam and the Common Law is that strong practical
experiences in their respective legal fields are compulsory. However, those
1400

See discussion on the ratio decidendi in the Vietnamese judgments in Chapter 5, 283 −7
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experiences are narrower in the Common Law, where it is restricted to judging and
trial activities, than is the case in the Vietnamese legal system. 1401 The appointment of
senior judges in Vietnam is mainly from experienced judges. Except in District
People’s Courts, judges are appointed from citizens who hold a bachelor degree in
law and a qualification in judging tasks with four year experiences in legal fields. All
judges of the Common Law at least at the beginning of their careers appear to be
selected mainly from among experienced barristers. 1402 However, it is noted that a
current trend occurs in English law that more possibility open for other legal
practioners to be appointed as a judge. 1403 This trend, to a certain extent, contributes
to the gap between the English law and the Vietnamese legal system in this issue.

4.2.3 Weaknesses of the current court system

There are generally two main shortcomings in the current Vietnamese court system
and these relate to structure and to the independence of courts in their judging tasks.
Regarding the structure, it is still inappropriate and ineffective in terms of the
arrangement of jurisdiction and of courts’ regional allocation of cases. First, the
hierarchical jurisdiction of current courts has been built on the bases of administrative
location, civil or criminal features of cases and level of procedures, such as original,
appellate or reviews. Thus, District People’s Courts have original jurisdiction,
Provincial People’s Courts fully have original, appellate, review and retrial
jurisdiction and the Supreme People’s Court has appellate, retrial and review
jurisdiction. From this, it can be noticed that the Provincial People’s Court and the
SPC obtain the jurisdiction with same levels. This seems to be not reasonable while in
other countries, judicial review and retrial usually belong to the supreme court only.

1401

Working in legal fields, according to Vietnamese law, is understood as to work as a court
clerk, investigator, legal expert, or legal researcher, inspector, prosecutor, notary, security officer in the
army, or as a law lecturer. In addition, office term to be appointed as a juror or working as a lawyer
also is considered as to have work experiences in legal field: Inter-Circular No.1/2003 on Guiding the
Implementation of a Number of Provisions of the Ordinance on Judges and Jurors 2002, art 5.
1402
‘…English judges are taken from the ranks of successful advocates, not office lawyers, as is
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France.’: Lawson, above n 1142, 365; see Stewart, above n 606, 213.
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In addition, the aim of achieving unanimous application of law and to provide general
guidance for solving cases cannot be reached due to a lack of focus on retrial and
review functions. There are too many courts with retrial and review functions
(including 63 Provincial People’s Courts and 5 specialised courts of the SPC and the
Council of Judges of the SPC). This is a consequence of the fact that many courts
concurrently have original, appellate, reviews and retrial jurisdiction. 1404 Therefore,
this allocation of jurisdiction cannot correctly represent feature, position, and role 1405
and specify the nature of every level of courts in the court system. 1406

Secondly, regional allocations of cases seem to be improper and uneconomic for local
courts. At both district and provincial levels, regardless of equal salary and
allowances scheduled for judges, there still remains a situation that some courts take
charge of too many cases while others take far less. 1407 A main cause of this situation
is that the court system is divided into three levels in accordance with regional
administrative without noticing different geographic location. For instance, district
and provincial courts, which are located in the mountain and remote areas, usually
have a lower number of disputes compared with courts located in big cities. As a
result, a bundle of unsolved cases remains for a long time in certain local courts in
major population centres while others have no business to do.1408 Furthermore, the
machinery of the SPC with its hundreds of judges has hindered its ineffectiveness in
its judging tasks. Conspicuous injustices have occurred in Courts of Appeal and in
specialised courts of the SPC to the considerable detriment of the prestige of the
SPC. 1409

In relation to the independence of judges, the Constitution of 1992 requires that
‘during trials, judges and people’s jurors are independent and subject only to the
1404

See Hoa Binh Truong, above n 1325, 9.
Hoa Binh Truong, above n 1325, 9.
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Trung Ly Phan, 'Cai Cach Tu Phap: Van De va Buoc Di' (2004) 1 Nghien Cuu Lap Phap 54,
57 ['Judicial Reform: Issues and Steps' (2004) 1 Journal of Legislative Studies 54].
1407
Gia Lam Vu, 'Doi Moi To Chuc He Thong Toa An Nham Nang Cao Hieu Qua Thuc Hien
Nguyen Tac Hai Cap Xet Xu' (2007) 6 Tap Chi Luật Học 49, 50 ['Reforming Organisation of the Court
System to Improve Effectiveness of Implement of Two-level Trials' (2007) 6 Journal of Law Studies
49].
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Van Do Tran, 'Doi Moi To Chuc va Hoat Dong cua Toa An Nhan Dan' (2003) 11 Nha Nuoc
va Phap Luat 10, 12 ['Reforming Organisation and Operation of People's Courts' (2003) 11 State and
Law 10]; Manh Hung Hoang, ‘Some Ideas’, above n 56, 49.
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Van Hung Pham, above n 207, 23.
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law’. 1410 However, the independence of courts in judging tasks is not guaranteed due
to the following reasons, namely (1) the pressure from many bodies, including
superior courts as well as local governments, on the operation of courts; (2) shortterms of office and the interference from local governments in appointing judges; and
(3) the existence of a regime of requesting case outcomes.

(1) In terms of operation, courts are usually influenced by their superior courts and
some state bodies. This situation results from the rule of operation of state powers in
Vietnam that regulates co-ordination between the SPC and local People’s Councils on
managing local courts. 1411 Consequently, courts are structured to align with
administrative regions. 1412 Thus, the SPC and local courts are respectively under
supervision and management of the NA and their local People’s Councils (local
governments). This arrangement, on the one hand, appears to assist close relations
between courts (via supervision of People’s Councils) and their local governments in
order to ensure that judging tasks of courts appropriately complement the political and
social duties of local areas. 1413 On the other hand, local governments, to a certain
extent, govern courts in terms of finance, human resources, and orientation for
judging tasks. 1414 This relation may lead to impacts on the independence of courts in
their judging tasks, 1415 as judging activities that are conducted completely in a local
area are inevitably affected, leading to less independence for courts.1416

(2) The regime of appointing judges can also reduce the independence of judges in
their judging tasks. The combination of a short term of office (five years) and the
interference of local state governments in re-appointing judges in this regime can
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inhibit independence. 1417 In reality, many judges psychologically hesitate to address
cases, particularly administrative cases relating to people who have authority to
comment, suggest and appoint judges. 1418 Impacts on judgments can hardly be
avoided.
(3) A regime of requesting case outcomes has existed for a long time 1419 and violates
the rule of independence of judges and jurors in judging tasks. 1420 Requesting case
outcomes can be understood as a situation in which ‘Judicial committees’ (uy ban
tham phan) comprising superior and inferior judges review most inferior court cases
in Vietnam before decisions are announced.’ 1421 An example of this scenario can be at
a certain trial, when the sitting judges consider a case with complicated facts and
political dimensions and find it too difficult to solve. However the judges may not
decide that case but instead suspend it temporarily so as to request a case outcome
from leaders of the court or from superior courts. 1422 The main reason for this
situation is the low qualifications of judges for their judging tasks. 1423 If judges were
really qualified for their job, they would be confident to address cases themselves
rather than depending on leaders of that court or superior courts. 1424

The above shortcomings in the current court system motivate court reform. Scholars
suggest many matters that would need to be addressed in the business of court reform.
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For instance, the issue of re-organising the structure of current court system1425 and
ensuring the independent quality of courts in their judging tasks have become the
focuses of the court reform. 1426 Many suggestions, such as that judges should be
appointed for a longer time and guaranteed their job for life and have a high
salary. 1427 Law training should be reformed to reach modern standards and improve
the qualifications of judges. 1428 This is also included in the content of the court
reforms which are currently carried out in Vietnam.

4. 3 A court reform and its process

4.3.1 Context and the process of court reform

Court reform is the most urgent part of Vietnam judicial reform, 1429 which is
understood, in a large sense, to include the improvement and renewal of activities,
organisation and staff of ‘judicial bodies’, namely, courts, investigation bodies,
procuracies and other judicially related bodies. 1430 Modern judicial reform was

1425

Re-structuring courts to follow jurisdiction rather than to follow administrative regions had
suggested by many scholars: Dang Dung Nguyen, ‘Judicial Reform’, above n 60, 42.
1426
See Khanh Vinh Vo, 'Ve Quyen Tu Phap Trong Nha Nuoc Phap Quyen Xa Hoi Chu Nghia
Cua Dan, Do Dan, Vi Dan o Nuoc ta' (2003) 8 Nha Nuoc va Phap Luat 3, 6–7 ['Regarding Judicial
Power in the Socialist Law-based State Of People, From People, and For People in Our Country'
(2003) 8 State and Law 3]; See Dang Dung Nguyen, ‘Judicial Reform’, above n 60, 37–8.
1427
Thi Mai Hien Ha, 'Ban Ve Nguyen Tac To Chuc Toa An va Su Doc Lap Cua Hoat Dong Xet
Xu Tai Viet Nam' (2008) 10 Nha Nuoc va Phap Luat 15, 22 ['Discussing On a Rule of Court
Organisation and Independence in Judging Operations in Vietnam' (2008) 10 State and Law 15]; Quy
Ty Pham, above n 1419, 43; Kim Phung Truong, above n 1417, 1; Manh Cuong Nguyen, above n 204,
38; Minh Doan Nguyen, ‘More Discussion on Allocation’, above n 1273, 14; Gia Thu Do, above n
1420, 3.
1428
Ngoc Chi Nguyen, above n 1413, 41; Van Tu Tran, above n 1421, 38; Minh Doan Nguyen,
‘More Discussion on Allocation’, above n 1273, 14.
1429
Van Hung Pham, above n 207, 19; Thi Mai Hien Ha, above n 1428, 21.
1430
Cam Le, 'Nhung Van De Chu Yeu Cua Cong Cuoc Cai Cach Tu Phap Trong Giai Doan Xay
Dung Nha Nuoc Phap Quyen Viet Nam' (2006) 3 Tap Chi Toa An Nhan Dan 2, 2–3 ['Primary Issues of
the Judicial Reform in the Period of Construction of the Vietnam Law-based State' (2006) 3 Journal of
People's Courts 2]. Also according to this author, in a narrow sense, the judicial reform can be
understood as a reform of structure, organisation and operation of courts and staff which combines with
the improvement of court-related legislation: Cam Le, ‘Primary Issues of the Judicial Reform’, above n
1431, 3.
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initiated in 1986 when Vietnam started to pursue its market economy with a socialist
orientation. 1431

In this context, economic relationships obviously become more plentiful, and require
a more effective court system and an improvement of the law. Indeed, the
construction of the Socialist law-based state as identified in the 1992 Constitution
(Amendment) 1432 requires a clear allocation in functions, roles and duties for every
department in the state machinery. 1433 In the law-based state, the standards expected
of the courts are specified

Judicial power must centrally be expressed by courts. This is the place where
outcomes of activities of investigation, prosecution, defence, and appraisal are
openly used via legal procedures to reach finally judgments which represent the
state power. Moreover, courts must be a place representative of justice and
equality in all relationships, and expressing their quality of judging task as well
as the prestige of judicial system. 1434

Therefore, to connect shortcomings and to meet constitutional standards, judicial
reform in general and court reform specifically is essential. 1435 There are many
supporters who agree with the trend of judicial reform in Vietnam, 1436 including a the
Chief Judge of the SPC, who stated that it is the right time to carry out these
reforms. 1437 Court reform has been specifically included in a strategy for judicial
reform which is scheduled to be carried out from 2005 to 2020. 1438

The step by step process of court reform is developed through important documents of
the CPV. In 1986, at the sixth Congress of National Representatives of the CPV, the
issue of reform of courts and judicial bodies was included in a general reform of CPV
1431

See Van Khoa Nguyen, 'Qua Trinh Nhan Thuc cua Dang ve Doi Moi To Chuc Toa An Nhan
Dan' (2009) 1 Tap Chi Luật Học 10, 10 ['The Process of Realisation of the Vietnam Communist Party
on Reforming the Organisation of People's Courts' (2009) 1 Journal of Legal Studies 10].
1432
The idea of law-based state had been first stated in the Constitution 1992: Gillespie,
‘Transplanting Commercial Law Reform’, above n 32, 15. This idea was continued to develop in the
Resolution of the CPV in the ninth Congress: Van Tu Tran, above n 1421, 34.
1433
Thi Mai Hien Ha, above n 1428, 20.
1434
Manh Cuong Nguyen, above n 204, 38.
1435
Dang Dung Nguyen, Che Uoc Quyen Luc Nha Nuoc (2008) 436 [Regulations of State Powers
(2008)].
1436
See Gia Lam Vu, above n 1408, 51–3; Thi Mai Hien Ha, above n 1428, 21.
1437
This is a statement of the Chief Judge of the SPC Nguyen Van Hien in an interview with
reporters at the meeting of the National Assembly in 2005: See Xuan Tien Dao, above n 205, 39–40.
1438
Trong Ty Nguyen, 'Mot Vai Suy Nghi Ve Cai Cach Tu Phap' (2009) 1 Dan Chu & Phap Luat
38, 38 ['Some Thoughts on the Judicial Reform' (2009) 1 Democracy & Law 38].
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and the Second Central Conference of the Term VII Management Board held in 1991
explicitly indicated that judicial reform, namely People’s Courts and procuracy, is a
very important part in the reform of State machine and activities and has to be
implemented in tandem with the reform of legislative and executive bodies.1439
Following this, at the Third Central Conference in 1997, initial activities to the new
court reform were the abolition of concurrent original and final jurisdiction in the
Supreme People’s Court and the Central Military Court 1440 and the consideration of
the process for nomination of provincial-level and district judges. 1441

After the importance of the court reform was defined, an outline of the court reforms
to take place was roughly sketched in 2001 ‘to re-arrange the People’s Court system
and to classify appropriately different level courts’. 1442 This outline became more
elaborate when the Resolution No 08-NQ/TW of the Political Bureau on Forthcoming
Principal Judiciary Task of 2 January 2002 (hereafter called Resolution 08) was
released.

This resolution is considered to be ‘a strong lever’ for judicial reform (court reform
included). 1443 According to this document, reforms necessary to improve the
effectiveness of the court system are: preparing appropriate conditions for increasing
jurisdiction for district courts; enlarging jurisdiction for courts to address
administrative cases to overcome delays of current administrative disputes; studying
for establishing Family and Marriage courts; renewing organisation of the SPC to
focus on judicial reviews, summing up judging experiences and guiding its inferior
courts to apply law more uniformly and consistently; vesting the SPC with the
authority to manage local courts in terms of organisation to ensure supervision and
1439

See Dang Cong San Viet Nam, Van Kien Dai Hoi Dai Bieu Toan Quoc Lan Thu VII (1991) 92
[Communist Party of Vietnam, Documents on the seventh Congress of National Representatives
(1991)]; Dang Cong San Viet Nam, Van Kien Hoi Nghi Lan Thu Hai BCHTW Dang Khoa VII (1991)
36 [Communist Party of Vietnam, Documents on the Second Central Conference of the Term VII Party
Central Management Board (1991)].
1440
The concurrent original and final jurisdiction of the SPC is the case which the SPC or the
Central Military Court addresses the first-instance trial and its judgment is final and cannot be
protested.
1441
Dang Cong San Viet Nam, Van Kien Hoi Nghi Lan Thu Ba BCHTW Dang Khoa VIII (1997)
57 [Communist Party of Vietnam, Documents on the Third Central Conference of the Term VIII Party
Central Management Board (1997)].
1442
Dang Cong San Viet Nam, Van Kien Dai Hoi Dai Bieu Toan Quoc Lan Thu IX (2001) 134
[Communist Party of Vietnam, Documents on the Ninth Congress of National Representatives (2001)].
1443
Dang Dung Nguyen, ‘Regulations of State Powers’, above n 1436, 436.
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guidance of judging skills; giving comments, assessing, allocating personnel, as well
as classifying and appointing judges, when state president only appoints the SPC’s
judges. 1444 Additionally, regarding judging activities, Resolution No 08 focuses on
three requirements, namely; (1) every citizen is equal before the law; (2) the use of the
adversary rule in courts;1445 and (3) judges and jurors 1446 are independent and comply
with the law only.

Drawing on the leading ideas of reforming court system from the Resolution No
08, 1447 the Politburo Resolution No 48 and 49 (2005) were promulgated to affirm that
court reform plays a central role in judicial reform. 1448 Specifically, Resolution No 49
focuses addressing four issues as follows: a) reasonable allocation of geographical
mandate of courts; b) correct classification of jurisdiction; c) structure and
organisation; d) reform of regime of the appointments of judges. 1449

One of new reforms will be that the organisation of the court system will be structured
in accordance with each court’s jurisdiction instead of with administrative regions.
For instance, establishing first-instance courts and appellate courts is intended without
attachment to their location (administrative regions). This renovation will make the
Vietnamese court system similar to the English court system. 1450 The plaintiffs can
choose any civil court available in any location to hear their cases, regardless of their

1444

Politburo Resolution No 48, NQ/TW, 24 May 2005, Part II(1.5); Resolution No 08, NQ/TW,
2 January 2002, Part B(2)(c).
1445
The inquisitorial rule has been available in the Vietnamese court system while the adversary
rule is in the period of building up to replace the inquisitorial rule. This issue is officially regulated in
the Code of Criminal Procedure 2003 via some articles in its Chapters 18–20: see Manh Tien Nguyen,
'Tranh Tung Tai Phien Toa Theo Yeu Cau Cai Cach Tu Phap' (2006) 69 Tap Chi Nghien Cuu Lap
Phap 31, 31 ['Adversarial Rule in Courts to Respond the Requirements of the Judicial Reform' (2006)
69 Journal of Legislative Studies 31].
1446
Jurors in Vietnam are citizens who have been elected or nominated in accordance with the law
to do judging tasks and other tasks that belong to the jurisdiction of the courts. However they are not
required to have any qualification in law but a knowledge of law: Ordinance on Judges and Jurors of
the People's Courts 2002, art 1; Law on the Organisation of People's Courts 2002, art 37(2).
1447
Van Quyen Nguyen, 'Ban Ve Nhung Noi Dung Co Ban Cua Chien Luoc Cai Cach Tu Phap
Den nam 2020' (2006) 1 Nha Nuoc va Phap Luat 35, 35 ['A Discussion on Basic Contents of the
Strategy of Judicial Reform to the Year 2020' (2006) 1 State and Law 35].
1448
Politburo Resolution No 48, NQ/TW, 24 May 2005, Part II(1.5); Politburo Resolution No 49,
NQ/TW, 2 June 2005, Part II(2.2).
1449
See Van Hung Pham, above n 207, 21–3.
1450
The correspondence in terms of structure between English court system and the reformed
Vietnamese court system will be analysed in pp 258−63 of section 5.2.1.
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residency or defendants’ residency, or the place where a case took place. Furthermore,
the SPC will be officially added one more duty, namely, developing precedents. 1451

At present, progress in court reform will follow the instructions of Resolution 08 and
Politburo Resolutions Nos 48 and 49. Its current focus is to draft a plan ‘On
Reforming Organisation and Operation of Courts’ which characterises the structure of
First-instance regional courts, Appellate Courts and high-level courts, following the
recommendation of Resolution No 49. A drafting committee which belongs to the
SPC has been nominated to take charge of this duty. 1452
The plan was first drafted in 2007 1453 and its second draft of was released in 2008. 1454
They offered two options to be considered, namely, a three-level or a four-level court
system that does not follow administrative regions. In option one, the court system
would consist of the Supreme People’s Court (SPC) – Toa An Nhan Dan Toi Cao,
Appellate Courts – Toa Phuc Tham and Regional First-instance Courts (RFCs) – Toa
So Tham Khu Vuc. They would have jurisdiction indicated in their respective names.
Following this, a RFC can be set up on the basis of one or many districts, regardless
of whether those districts are included in the same province, and it would have
original jurisdiction to all cases. Similarly, the Appellate Courts would take charges of
all appellate cases. The SPC would still hold jurisdiction for reviews and retrials and
sums up judging experiences and develops precedents. 1455

1451

Politburo Resolution No 49, NQ/TW, 2 June 2005, Part II(2.2).
Toa An Nhan Dan Toi Cao, 'Bao Cao Tong Ket Cong Tac nam 2008 va Trien Khai Nhiem Vu
Cong tac 2009 cua Nganh Toa An Nhan Dan' (Toa An Nhan Dan Toi Cao, 2008) 8 [People's Supreme
Court, 'Report on Conclusion of 2008 Tasks and Plans to Carry out 2009 Tasks of People's Courts'
(The People's Supreme Court, 2008)]; See Van Que Dinh, 'Mot So Van De Ve To Chuc He Thong Toa
An Theo Dinh Huong Cai Cach Tu Phap' (2007) 23 Tap Chi Toa An Nhan Dan 2, 3 ['Some Issues
Relating to Organisation of the Court System Under the Strategy of Judicial Reform' (2007) 23 Journal
of People's Courts 2].
1453
‘De An Thanh Lap Toa An So Tham Khu Vuc: Nhieu Quy Dinh cua Phap Luat Can Sua Doi’
(30
May
2007)
Vietnamese
Law
Consultant
<http://vietnamese-lawconsultancy.com/vietnamese/content/browse.php?action=shownews&category=&id=58&topicid=1300
> at 19 November 2009 [A Project of Establishment of Regional First Instance Courts: Many Legal
Articles Need to be Amended (2007].
1454
Duy Giang Nguyen, 'De An Thanh Lap Toa An So Tham Khu Vuc - Mot So Van De Thuc
Tien' (2008) 16 Tap Chi Toa An Nhan Dan 10, 10 ['A Project of Regional First Instance Courts'
Establishment – Some Practical Issues' (2008) 16 Journal of People's Courts 10].
1455
Xuan Tien Dao, above n 205, 40; Ha Thanh Nguyen, 'Doi Moi Toa An Nhan Dan Theo Dinh
Huong Cai Cach Tu Phap' (2009) 143 Tap Chi Nghien Cuu Lap Phap 5, 6 ['Reforming People's Courts
to Follow the Orientation of Judicial Reform' (2009) 143 Journal of Legislative Studies 5].
1452
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In option two, the four-level court system would consist of the SPC – Toa An Nhan
Dan Toi Cao, High Courts – Toa Thuong Tham, Appellate Courts – Toa Phuc Tham,
and Regional First-instance Courts (RFCs) – Toa So Tham Khu Vuc, which also
would not be restricted to an administrative locality. 1456 RFCs would be established
on the basis of the inclusion of some districts, however, and have original
jurisdiction. 1457 They would be considered to be courts of the first level which would
be structured to judge first-instance criminal, civil, commercial, family and marriage,
administrative cases and others in accordance with laws. 1458

Appellate Courts – Toa Phuc Tham would be the superior courts to RFCs and have
both appellate and original jurisdiction. 1459 Those courts would be organised to
include of one or some provincial-level cities. 1460 They would hear appeal cases
against decisions issued by Regional First-instance Courts and address first-instance
cases that they are not included in the jurisdiction of RFCs. It is anticipated that
serious and indictable criminal cases or cases relating to foreign parties or assets, and
claims concerning anti-dumping and illegal competition (which are regulated by the
World Trade Organisation) would be judged in the first-instance by Appellate
Courts. 1461

High courts – Toa Thuong Tham would be organised on the basis of current appellate
jurisdiction of the SPC and located in three main areas of Vietnam, that is, Northern,
Southern and Middle. Their jurisdiction would be to appeal ineffective original
judgments or decisions issued by Appellate Courts which are objected or
protested. 1462

1456

Ha Thanh Nguyen, ‘Reforming People’s Courts’, above n 1456, 6.
Hoa Binh Truong, above n 1325, 11; Trong Ty Nguyen, above n 1439, 39; Van Que Dinh,
‘Some Issues Relating to Organisation’, above n 1453, 4.
1458
Hoa Binh Truong, above n 1325 , 11
1459
Van Que Dinh, ‘Some Issues Relating to Organisation’, above n 1453, 4–5.
1460
Trong Ty Nguyen, above n 1439, 39.
1461
Hoa Binh Truong, above n 1325, 14.
1462
Hoa Binh Truong, above n 1325, 14; Trong Ty Nguyen, above n 1439, 39; Van Que Dinh,
‘Some Issues Relating to Organisation’, above n 1453, 5.
1457
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The SPC will be the unique court taking charge of summing up judging experiences,
guiding the application of laws, developing precedents and doing judicial reviews and
retrials. 1463
Both options are controversial. 1464 There are rather too many different opinions on
both each. For example, some people comment that option one is better because the
organisation of courts will be considerably changed with its basis moving from
administrative region to jurisdiction. In addition, the three-level court system appears
to increase the strength and independent quality of the courts themselves, 1465 and this
structure would lead to changes in the way the CPV leads the court system and in the
relationship between courts and the administrative body of government in the
locality. 1466 In contrast, Trong Ty Nguyen states that option one is not convincing and
just few people agree with it because the court system does not change much. 1467
Furthermore, the four-level court system seems better than the three-level court model
because the latter unreasonably vests RFCs with original jurisdiction in all of firstinstance cases. 1468

In addition, there are other concerns whether the four-level court system is necessary
to create a new jurisdiction for judicial reviews and retrials in order to free the SPC so
that it can concentrate on the role of concluding judging tasks and developing
precedents. 1469 However, this idea seems to be inconsistent with the Constitution 1992
(Article 34) and the instruction of Resolution No 49 where judicial reviews and
retrials are to be regulated under the jurisdiction of the SPC, 1470 and it is necessary to
maintain those roles for the SPC. 1471 In addition, the issue of how to reasonably

Cam Le, 'To Chuc Quyen Tu Phap−Yeu To Quan Trong Nhat Dam Bao Cho Thanh Cong
Cua Chien Luoc Cai Cach Tu Phap Den Nam 2020' (2006) 5 Nha Nuoc va Phap Luat 68 ['Organising
Judicial Power – The Most Important Element Ensures the Success of the Strategies of Judicial Reform
up to the Year 2020 (2006) 5 State and Law 68].
1464
See Ha Thanh Nguyen, ‘Reforming People’s Courts’, above n 1456, 7−8.
1465
Ha Thanh Nguyen, ‘Reforming People’s Courts’, above n 1456 , 6.
1466
Gia Lam Vu, above n 1408, 51.
1467
Trong Ty Nguyen, above n 1439, 39.
1468
Quy Ty Pham, above n 1419, 41; Van Do Tran, ‘From the Two-level Court System’, above n
210, 58.
1469
Trong Ty Nguyen, above n 1439, 40; Van Hung Pham, above n 207, 23.
1470
Thi Thanh Mai Phan, 'Ve Chu The Co Quyen Giam Doc Tham' (2008) 12 Tap Chi Luật Học
25, 27 ['About Subjects Who Are Vested with Judicial Reviews' (2008) 12 Journal of Law Studies 25,
27].
1471
Hoa Binh Truong, above n 1325, 15.
1463
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allocate growing loads coming from administrative regions is still at the centre of
debate. Furthermore, the issue of how to organise the relationship between RFCs,
Appellate Courts, or High Courts with the local governments remains a difficult
question without any answer. 1472 Other issues, such as reforming the role of the CPV
in a new model court system, as well as the roles of other judicial bodies, namely, the
procuracy and investigation bodies, are also mentioned.

Recently, the latest plan concerning to reconstruct those courts was released by the
SPC in May 2009. 1473 According to the statement of the 21st meeting of the Board of
Leaders of Judicial Reform of 19 October 2009, the plan for a four-level court system
is proposed.1474 It means that the new structure will include the SPC, High Courts,
Appellate Courts and Regional First-instance Courts. The Board of Leaders of
Judicial Reform will submit its four-level scheme to the Ministry of Politics in
2010. 1475 Implementation of the court reform will then follow either one of two paths.
First, as the legal basis for constructing new organisation of court system, the
amendment of the Constitution might need to be undertaken. Or, secondly, only some
legal documents on organisation and activities of courts might need to be passed by
the CPV, so that the reform can be begun in 2012 after the latest plan has been
approved in two years’ time. 1476

1472

Manh Hung Hoang, ‘Some Ideas’, above n 56, 49. This issue is caused from the difference in
organisation of courts between the current and the reformed court system. In the traditional way, the
court system has been organised to attach to the administrative regions. Therefore, the logic is that if
the court is located in an area, the local government of that area will co-ordinate to manage that court.
According to the court reform, courts will be established not in the connection with the administrative
regions but to connect with their jurisdiction. Consequently, it is understandable why there is a
confusion regarding the relationship between the local government and courts.
1473
Gia Hy Phan, Mo Hinh Toa An Khu Vuc: An Giam Doc Tham Don Het Ve Toa Toi Cao (29
July 2009) Phapluat Online <http://phapluattp.vn/263732p0c1013/mo-hinh-toa-an-khu-vuc-an-giamdoc-tham-don-het-ve-toa-toi-cao.htm> at 24 September 2009 [A Model of Regional Courts: Judicial
Reviews are Allocated to the Supreme Court (29 July 2009) Phapluat Online].
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Judicial Reform (19 October 2009) VOVNews].
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Hoang Nguyen, Hoan Thien Cac De An Doi Moi Co Quan Tu Phap (19 October 2009)
Phapluat Online <http://phapluattp.vn/274623p0c1013/hoan-thien-cac-de-an-doi-moi-co-quan-tuphap.htm> at 24 September 2010 [Improving Plans of Reforming Judicial Bodies (19 October 2009)
Phapluat Online].
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Ha Thanh Nguyen, ‘Reforming People’s Courts’, above n 1456 , 9.
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4.3.2 Conclusion: differences between the current and the reformed court system

Compared with the current court system, the structure of the court system under the
reform has several differences. In terms of organisation, its four-level court system
introduces High Courts to take charge of appellate jurisdiction from first-instance
judgments issued by the Courts of Appeal. In terms of jurisdiction, there are many
changes to the SPC and Courts of Appeal. The SPC will lose appellate jurisdiction but
becomes the sole body with the function of judicial review, retrial and development of
judicial precedents. It continues working on guiding inferior courts to apply laws
uniformly and to sum up judging experiences. However, without the jurisdiction of
appeal, it may be asked how the SPC would develop judicial precedents. The SPC
would carry out via decisions on judicial reviews because by its nature, the function
of judicial review in Vietnam is similar to the final appellate jurisdiction which is
usually undertaken by the Supreme Court in the Common Law and Civil Law.

It can be said that the Courts of Appeal would be equal to the Provincial People’s
Courts in the former system. However, a difference is that the new Courts of Appeal
will also have both original and appellate jurisdiction except the function of judicial
reviews and retrials which the Provincial People’s Courts currently have.
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Figure 3: A Rough Diagram of the Vietnamese Court System under the
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In general, the main lines of the court reform are clear, that is, concerning
organisation and jurisdiction of the new court system. However, the draft of the fourlevel court model which has been presented is simply a framework. Many details,
such as the allocation of the RFCs, Courts of Appeal and High Courts which are
intended to be based on the inclusion of several administrative locations and the
structure of individual courts are still to be discussed. In addition, reforms relating to
the structure and activities of the procuracy, investigation bodies and other related
bodies are yet to be planned and carried out to complement changes in the court
system.

It can be said that changes brought by the court reform will create conditions that will
benefit the application of Common Law precedents in Vietnam. For instance, it will
create more similarities between the court system in Vietnam and the Common Law,
namely, the single structure of the court system which will be organised from low to
high-level courts and the allocation of cases irrespective of the administrative
locations. 1477 Furthermore, judicial reviews and retrials and the authority of
developing precedents would be concentrated into the SPC which can assist the
application of common law precedents. Consequently, the SPC, at least in the early
period of applying judicial precedents, will be empowered to play a very important
role in identifying precedents to be applied by inferior courts. However, it is
necessary to consider further whether the High Courts’ appellate judgments should
also become judicial precedents. This commonly occurs in the Common Law system
and may also be a suitable source of judicial precedents for Vietnam. This issue will
be discussed in the next chapter.

As demonstrated, the Vietnamese legal system is being considerably changed to
improve its efficiencies in spite of the possibility that those changes may lead to the
loss of some socialist features of a socialist legal system. This is really an opportune
moment to carry out legal transplants in Vietnam, as this country appears to be ready
for change and renewal. Therefore, for instance, changes, if necessary, in terms of

1477

A comparison between the English court system and the current and prospective Vietnamese
court system will be carried out at pp 258−62.
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structure, the independence and quality of judges or other requirments, have to be
done, these would be undertaken under the supervision legal specialists.

Nevertheless, some features of the current Vietnamese legal system, such as the unity
of state powers and the influence of the CPV in the legal field, may influence the
possibility of applying precedents in terms of scope or degree. In the next chapter
(Chapter 5), knowledge of the Vietnamese legal system obtained in this chapter will
be used to analyse and to evaluate the viability of the transplant of judicial precedents
in Vietnam.
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5

A CRITICAL EXAMINATION OF THE VIABILITY OF THE
ADOPTION OF JUDICIAL PRECEDENTS IN THE VIETNAMESE
LEGAL SYSTEM

5.1 Applying precedents identified as a solution for weaknesses in Vietnamese
legislation
5.2 Vietnam’s ability to meet requirements for the viability of judicial precedents
5.2.1 The existence of a hierarchical court system
5.2.2 The potential for an effective law reporting system
5.2.3 The possibility of vesting the role of interpreting law in the Supreme People’s
Court
5.2.4 Communist Party’s support for the practice of applying judicial precedents
5.2.5 Previous experiences of legal transplants and Vietnamese legal scholars’
support for learn from and applying foreign experiences in legal fields
5.2.5.1 Previous experiences of legal transplants in Vietnam
5.2.5.2 Support from Vietnamese legal scholars for learning from and applying
foreign experiences in legal fields
5.3 Problems Vietnam encounters in responding requirements of the viability of
judicial precedents
5.3.1 A lack of the ratio decidendi in the court judgments
5.3.2 Differences between the legal reasoning to apply judicial precedents in the
Common Law and the method of deduction to apply written law in Vietnam
5.3.3 Insufficient judicial independence
5.3.4 A rigid view on the role of courts/judges as that of adjudication rather than
law making
5.3.5 Other weaknesses of the current court system
5.4 Steps which must be taken to implement judicial precedents in Vietnam
5.4.1 Steps which are being done under the current court reform
5.4.2 Steps suggested to be done for meeting the requirements to apply judicial
precedents
5.5 The conclusion on the viability of judicial precedents

252

Although there are rather several different understandings and legal terms referred to
as Common Law precedents, 1478 judicial precedents have been selected to be
transplanted into the Vietnamese legal system. This transplant is aimed to provide a
solution to overcome defects of Vietnamese legislation by taking advantages of strong
points of Common Law judicial precedents. As analysed in Chapter 3, judicial
precedents are a predominant type of source of law in the Common Law and, in
accordance with the doctrine of precedent, are to be followed by the courts. 1479 They
are law which is created via court decisions rather than via steps of drafting and
promulgating by legislature. 1480 This is also a distinctive quality of the Common Law
judicial precedent which makes them different from precedents that exist in the Civil
Law.

Administering and applying judicial precedents require at least three factors, namely,
a hierarchical court system, independence of the judiciary and the availability of an
effective law reporting system. Additionally, the legal reasoning to apply judicial
precedents in the Common Law has specific features which are rather unfamiliar to
the method of deduction that Vietnam usually uses to apply its written law. Therefore,
it must be identified whether Vietnam can meet those necessary requirements for the
viability of judicial precedents.

Chapter 5 – A critical examination of the viability of the adoption of judicial
precedents will confirm that judicial precedents may be able to exist in the legal
system of Vietnam. This chapter will cover (i) whether the viability of judicial
precedents in Vietnam can be concluded via the analyses of the expected benefit that
judicial precedents can offer Vietnam, (ii) Vietnam ability’s to meet requirements for
the viability of judicial precedents, (iii) the problems Vietnam is experiencing which
may obstruct this viability. Following this, steps which are currently being undertaken
and others proposed to be done in order to be able to apply judicial precedents in
Vietnam will be discussed.

1478
1479
1480

See Chapter 3 in this thesis, 123 −6.
See Chapter 3 in this thesis, 118 −9.
See Chapter 3 in this thesis, 125.
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Writing this chapter also carries out step three (the final step) of the approach adopted
for evaluating the possibility of success of legal transplants, that is, to confirm the
viability of the adoption of judicial precedents in the Vietnamese context. This
examination will provide the grounds for determining the extent of the applicability of
judicial precedents in Vietnam. This then contains the answers to the two main
questions posed by this thesis which will then be presented in Chapter 6 – Conclusion.

In order to carry out a critical examination of the viability of judicial precedents,
information presented in Chapter 1 (Introduction and statement of the problem),
Chapter 2 (On legal transplants), Chapter 3 (On judicial precedents in the Common
Law), Chapter 4 (On the Vietnamese legal and court system) and from other sources
will be synthesised and analysed.

To be able to assess the ability of Vietnam to respond to requirements for the viability
of judicial precedents, the possible contributory elements will be selected on the basis
of the findings of legal transplant theories, judicial precedents in the Common Law
and on the particular features of the legal system of Vietnam.

According to legal transplant theories, the possibility of success of a legal transplant
can be high if the recipient country really needs to apply a foreign rule to address its
particular legal issues and if it meets conditions needed to maintain the viability of a
transplanted rule. 1481 In addition, a finding on Common Law judicial precedents
shows that this source of law possesses several strengths that Vietnam needs to
address defects in its legislation. Therefore, the three initial elements are (i) the
applicability of judicial precedents as a solution to overcome defects of Vietnam
legislation, (ii) the capability of Vietnam to meet the requirements for the viability of
judicial precedents, and (iii) the problems Vietnam experiences that may influence
this viability. An assessment of those elements will be undertaken using
understanding of both Vietnamese and Common Law.

In addition, other elements particular to Vietnam also increase the possibility of the
successful transplant of the practice of judicial precedent. These are: support for the

1481

See Chapter 2 in this thesis, 110 −1.
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concept from the CPV, prior experience of legal transplants in the country’s history,
and support from legal scholars for the adoption of legal transplants in a variety of
legal fields. Information presented in the first, second and fourth chapters and from
other sources will be mainly used to illustrate this.

The problems Vietnam encounters in regard to meeting the requirements for the
viability of judicial precedents will also be examined, with such an examination also
based on theories of legal transplants and with reference to the particular features of
Vietnam. The latter involves the absence of the ratio decidendi in court judgments,
the differences between the legal reasoning for applying precedents and the method of
deduction for applying written law in Vietnam, the insufficient judicial independence
and the generally rigid view held regarding the issue of vesting the ‘making-law’ role
in courts, including the SPC. Those problems could lead to a certain limitation of the
application of judicial precedents in Vietnam. Moreover, other weaknesses of the
current court system, such as unimproved jurisdiction and allocation of courts, would
undeniably reduce the effectiveness of the application of judicial precedents.
Information mainly from the fourth chapter will be examined.

Finally, an examination on the steps which are currently being undertaken under the
court reform and the steps suggested to be done are also valued grounds for
implementing of the adoption of precedents in Vietnam. This, combined with an
assessment of the pre-existing ability of Vietnam to meet requirements for the
viability of judicial precedents and problems influence this viability (above), will help
evaluate not only the viability of the adoption of judicial precedents in Vietnam but
also the limitation of the applicability of this legal transplant.

5. 1 Applying judicial precedents identified as a solution for weaknesses in
Vietnamese legislation
The transplant of judicial precedents is the very solution to overcome the weakness of
Vietnam’s legislation, thus meeting one of the requirements for the possibility of
success of any legal transplant. Judicial precedents are not without their drawbacks –
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they are considered rigid and are complicated to apply, 1482 but their merits are
substantial – they have generally proved to increase certainty, predictability, and
stability. 1483 Those strengths of judicial precedents correspond to what is lacking in
Vietnamese legislation, in its interpretation and application. 1484 Therefore,
transplanting judicial precedents can address defects in Vietnamese legislation, that is,
the lack of adequate legal interpretation, the uncertainty this engenders and
deficiency in the legislation itself.

Regarding the issue of the lack of sufficient legal interpretation in Vietnam, the
Standing Committee of the NA is authorised to interpret the law but it cannot
effectively carry out this task. 1485 As outlined in Chapter 3, judicial precedents in the
Common Law have both the role of law interpretation and law making. Accepting the
role of interpreting law, authorised courts will interpret the law and their
interpretation become precedents which will be subsequently binding on inferior
courts. This is really an appropriate method to overcome the lack of legal
interpretation as courts effectively take charge of this task while they are deciding
cases. Many Vietnamese scholars also agree with this view that courts, especially the
SPC, form the most appropriate body to undertake the legal interpretation. 1486 If
judicial precedents are applied, they can address an existing lack of legal
interpretation.

The uncertainty of the Vietnamese legislation, due to how it is framed and its
generalised nature, is another defect which is must be addressed. This defect renders
the meaning of legislation unclear or subject to a multiplicity of interpretations as it
appears to have multiple meanings. 1487 In other words, poor framing results in legal
ambiguity which then results in a failure to achieve a consistent application of the
law. Certainty1488 and predictability 1489 are strongly considered to be merits of judicial
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Walker and Ward, above n 46, 59.
See Chapter 1 of this thesis, 9.
1484
See Chapter 1 of this thesis, 10–6.
1485
See analyses in Chapter 1 of this thesis, 10–1.
1486
See Chapter 1 of this thesis, 43 −4
1487
See Chapter 1 of this thesis, 15 −6.
1488
See Brenner, above n 46, 6; Walker and Ward, above n 46, 58–9; Martin, above n 610, 17.
1489
Strang, above n 48, 424; Patricio A Fernandez and Giacomo A M Ponzetto, Stare Decisis:
Rhetoric and Substance (2008) <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1116784> at 16
October 2008.
1483
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precedents. Given the guide that precedents provide, the solution for a certain legal
problem will be followed in subsequent, similar cases. 1490 Therefore, probable
outcomes can be advised to relating parties. 1491 Thus, in regard to the application of
judicial precedents to overcome legislative weaknesses, precedents can here be seen
as addressing the lack of certainty engendered by Vietnamese legislation.

In addition, in Vietnam deficiencies in legislation remain a common problem due to
frequent changes in existing law, which is occurring in the context of a country that is
in the period of intense legal reform in an attempt to improve its legal system and
develop international economic cooperation. 1492 Despite such efforts, and often the
best of intentions, the sheer scale of change, its nature and pace may be seen as
creating as many problems as it attempts to solve. The situation also leads to
instability in the legal system, especially in the many cases where the law is silent.
Judicial precedents with their stability, 1493 continuity and predictability can
supplement for this defect of Vietnamese legislation. Judges via their decisions, which
are based on general principles of legislation, will help overcome gaps or deficiency
in legislation. Consequently, applying precedents can be seen as meeting the
requirement of overcoming a situation where Vietnamese legislation is deficient.

As shown, application of judicial precedents can tackle defects in Vietnamese
legislation. This choice of transplanting legal precedents is shown as reasonable on
that basis. It enables the use of the strengths of another legal system to overcome
weakness in a domestic country’s law. In addition, this is also an advantage to carry
out the transplant of judicial precedents. According to the strategy adopted to evaluate
the possibility of success of legal transplant (as presented in Chapter 2), this ability to
supplement what is lacking in domestic legislation is a harbinger of the success to be
enjoyed when the policy is adopted, that is, Vietnam will obtain benefits when
applying judicial precedents. Securing such indicators for potential successful in the
adoption of precedents is also the second step of the evaluation and indicates that the
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Walker and Ward, above n 46, 59.
Martin, above n 610, 17.
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See Chapter 1 in this thesis, 1.
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Patricio A Fernandez and Giacomo A M Ponzetto, Stare Decisis: Rhetoric and Substance
(2008) <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1116784> at 16 October 2008; Zywicki,
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transplant of judicial precedents to the Vietnamese legal system is possible. We now
proceed to step three of this evaluation strategy.

5. 2 Vietnam’s ability to meet requirements for the viability of judicial
precedents

5.2.1 The existence of a hierarchical court system

As analysed in Chapter 3, one of the requirements for administering and applying
precedents is that a court system must be hierarchical. This hierarchy is a condition
for using precedents in accordance with the doctrine of precedents, that is, the lower
courts must comply with precedents set by their higher courts when addressing similar
cases. 1494

Both the current Vietnamese court system and the prospective court system (which is
will substitute for the current one at the end of the reform process) are structured
hierarchically. However, the reformed court system seems to be more hierarchical
with a clearer allocation of jurisdiction than the current court system.

The English court system is generally structured to form a single system, organised
from the lowest to the highest ranks. This hierarchy can be represented in a simplified
diagrammatic form (below) focused on the order of authority of precedent. 1495

1494
1495

See Chapter 3 in this thesis, 175.
See Chapter 3 in this thesis, 179−86.
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Figure 4: The English Court System (simplified)
Supreme Court

(4)

Courts of Appeal

(3)

(Criminal Division, Civil Division)

High Court

(2)

(Queen’s Bench Division, Family Division, and Chancery Division)

County Courts, Magistrates’ Courts and a Crown Court

(1)

There are four levels of courts in this system and jurisdiction is generally distributed
as follows (with some exceptions). 1496 Almost all courts in level 1 have original
jurisdiction (except the Crown Court which has both original and appellate
jurisdiction). 1497 High Court (level 2) has dual jurisdiction, that is first-instance and
appellate trials. Only appellate jurisdiction remains in Court of Appeal (level 3) and in
the Supreme Court (formerly House of Lords).

It is notice that the appellate jurisdiction (cassation) of the House of Lords (level 4
court) is generally, by nature, nearly similar to the judicial reviews of the Supreme
People’s Court in the court system of Vietnam. As the final appeal court in civil as
well as criminal matters in England, 1498 the Supreme Court (like its predecessor)
upholds or overturns judgments of lower level courts (mainly of the Courts of Appeal)
without replacing them with its own final judgments. 1499 Similarly, the SPC takes
charge of judicial reviews in Vietnam ‘where a case [is to be] reviewed as a result of a
perception of a procedural error, the error can be alleged by either the court or either

1496

Rather many exception cases exist in the English court system: For instance, see Chapter 3 in
this thesis, 185.
1497
See Chapter 3 in this thesis, 175 −79.
1498
See Chapter 3 in this thesis, 184.
1499
See Chapter 3 in this thesis, 184.
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party’. Judicial reviews are understood to literally be a ‘director of judges’. 1500 Where
a judicial review is undertaken under the charge of the SPC, outcomes involve the
SPC expressing its view of the decision appealed, expressing either approval (by
upholding the decision) or disapproval (by overturning the decision) of the immediate
lower courts.1501

The English and the Vietnamese court systems have this in common, that is, a
hierarchical courts system that flows from the lower to higher courts. This can be seen
by comparing the simplified diagrams (above and below):

Figure 5: The Current Vietnamese Court System (Simplified)
The Supreme People’s Court

Provincial People’s Courts and Zoned Military Courts

District People’s Courts and Local Military Courts

(3)

(2)

(1)

This court system consists of three levels. These levels are to a certain extent
hierarchically ordered to accommodate original trials, appellate trials, judicial reviews
and retrials. The District People’s Courts (level 1) take charge of first instance cases
while Provincial People’s Courts (level 2) handle original and appellate cases, judicial
reviews and retrials. 1502 The SPC (level 3) has jurisdiction on appellate trials, judicial
reviews and retrials. 1503

1500

This is cited from the Appendix 3 on Vietnamese-English Glossary of Court-related terms:
Nicholson, ‘Borrowing Court Systems’, above n 1320, 297.
1501
See various options in civil and criminal cases that the Council of Judicial Reviews of the
SPC can decide in Chapter 4 in this thesis, 220−3.
1502
See Chapter 4 in this thesis, 224–5..
1503
See Chapter 4 in this thesis, 220–3.
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Figure 6: The Prospective Vietnamese Court System
The Supreme People’s Court

(4)

High Courts

(3)

Courts of Appeal

(2)

Regional First Instance Courts

(1)

In the prospective system (above), courts are structured into four levels, which again
are mainly based on jurisdiction for original trials, appellate trials, judicial reviews
and retrials. Jurisdiction at every level is, however, more clearly distributed. Regional
First Instance Courts (level 1) have the original jurisdiction while Courts of Appeal
(level 2) take charge of both appellate and original jurisdiction. High Courts (level 3)
handle appeals relating to the possible invalidity of judgments issued by Courts of
Appeals (level 2). Finally, the Supreme People’s Court (level 4) takes charge of
judicial reviews and retrials; and three other duties, namely, summing up judicial
experiences, and issuing guidelines to encourage the uniform application of laws and
developing precedents. 1504

It can be seen that the prospective court system seems to be more appropriate for the
application of judicial precedents than the current court system. 1505 The prospective
system embodies a more hierarchical quality with a clearer distribution of jurisdiction
to distinguish the position from lower to higher levels of courts. For instance, level 1
courts take charge of first instance cases, while level 2 courts address appeals of
invalid judgments issued from level 1 courts and handle original cases; level 3 courts
only address appeals of invalid judgments of level 2 courts; and the SPC (level 4)
mainly takes charges of judicial reviews and retrials. The prospective court system
with its stricter hierarchical structure will eliminate a situation that has existed in the
current court system, as level 2 courts (Provincial People’s Courts) will no longer

See Chapter 4 in this thesis, 218 −9.
This point is necessarily given because the prospective court system is currently being built up
and will soon replace the existing courts: See Chapter 4 in this thesis, 245 −6.

1504
1505
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have charge of a broader jurisdiction than the Supreme People Court (currently they
handle original trials, appellate trials, judicial reviews and retrials). Moreover, the
distribution and allocation of courts will be set up without depending on the regional
administration. This feature makes the prospective court system of Vietnam similar as
that of the English court system.

However, the presence of High Courts seems to make the prospective court system
unnecessarily awkward and wasteful. Their jurisdiction simply appeals the invalid
original judgments of the Court of Appeals which are protested. High Courts may not
be needed if two things were changed, 1506 that is, (1) the jurisdiction of first-instance
trial of the Court of Appeals were eliminated (this would make the name of this court
more appropriate) and while its appellate jurisdiction were mainatained; (2) the RFI
courts (level 1 courts) were vested with the original jurisdiction. Following those
changes, the High Courts absent, the prospective court system can become more
cohesive and much closer to the English court system where the Court of Appeal and
the Supreme Court occupy the higher positions, with the Supreme Court pre-eminent.
In terms of the future application of judicial precedents, those changes can benefit it
when Vietnam is ready to vest the Courts of Appeal with the role of creating judicial
precedents besides those of the SPC.

Overall, it is objectively admitted that the hierarchy of the prospective court system of
Vietnam is suited to the application of judicial precedents (as required). The hierarchy
of the prospective court system is accompanied by clear jurisdictional divisions. This
must be more effective for Vietnam if it wishes to begin to apply judicial precedents
as it facilitates the application of the rule that the lower courts’ judges must follow
higher courts’ precedents. For instance, compliance with precedents operates within
the hierarchy of the English court system. Judges in level 1 courts generally must
follow precedents of level 2, level 3 and level 4 courts. Similarly, level 2 courts
usually must comply with precedents of level 3 and level 4 courts, and level 3 courts
must follow precedents of the level 4 court (the Supreme Court).

1506

It can be said that, according to the writer, this suggestion unintentionally corresponds to the
option 1 of the reformed court system mentioned in Chapter 4 in this thesis, 243.
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Similarly, the order of precedents in the prospective Vietnamese court system could
operate as follows: Regional First Instance Courts (level 1) must be bound by
precedents of level 2, level 3 and level 4 courts, while the Courts of Appeal (level 2)
must follow precedents of level 3 and level 4 courts. Judges of the High Courts (level
3) must apply precedents of the level 4 court (the SPC). However, as analysed in
Chapter 4, it seems to be feasible only for the SPC to be authorised to create judicial
precedents, at least in the early period of the application of judicial precedents.
Therefore, as indicated above, initially precedents set by the SPC would be binding on
all of its inferior courts. The similar compliance of precedents among lower level
court that operates in Common Law countries may be applied later when Vietnam is
really ready.

5.2.2 The potential for an effective law reporting system

Before 2004, people in Vietnam found it very difficult, even impossible, to access
judgments or decisions of courts, regardless of the fact that trials were usually openly
conducted. 1507 However, due to participation in international treaties (such as the US–
Vietnam Bilateral Trade Agreement (BTA)) and international organisations (such as
the WTO), Vietnam has started publishing court judgments in 2004 to meet
requirements/demands for legal transparency. 1508 In addition, there is a real demand
from judges, lawyers, academics and students for the publication of court decisions so
that they are able to understand the court decisions in terms of their consistency and
analysis. 1509 For students especially, the publication of judgments can help them
obtain the ability to interpret the law. 1510

Consequently, the SPC released two volumes of a Collection of Decisions of Judicial
Reviews that had been issued in 2003 and 2004. Volume I includes decisions of
1507

See Ngoc Bich Du, 'Dang Tai Cong Khai Ban An Toa An: Buoc Tien Cua Qua Trinh Cai
Thien Va Minh Bach Hoa Phap Luat' (2008) 195 Dan Chu & Phap Luat 48, 49 ['Publishing Judgments
of Courts: A Progress of the Process of Legal Improvement and Transparency' (2008) 195 Democracy
& Law 48, 49]; Tri Hao Vo, ‘Making the Law Transparent’, above n 67, 87.
1508
The requirements of legal transparency are indicated in Article 11(3) of Chapter II of the BTA
and Article 63 of Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS
Agreement).
1509
See Nicholson and Minh Duong, above n 151, 43.
1510
See Nicholson and Minh Duong, above n 151, 43
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judicial reviews on civil, business, commercial and labour cases, whereas Volume II
consists of decisions on criminal and administrative cases. Therefore, people now
have the opportunity to access to judgments or decisions of the SPC.

As noted in Chapter 4, one of the roles of the SPC is to guide its lower level courts in
how to apply law uniformly. Its judgments and decisions, like models for the judiciary
in its activities, always directly impact those of its inferior courts. Thus many people,
including legal scholars, lawyers, students and others, are very interested in reading
the SPC’s judicial review decisions when they are published. This shows that while
there may be a great need to learn about and know legal application in practice, the
desire makes the relevant materials available and the desire to utilise those resources
matches that need. 1511 Additionally, publication of such decisions will help improve
unanimity of application of law, predictability of the law and also act to supplement
legislation where it is lacking or ambiguous. 1512 Moreover, publishing decisions of
judicial reviews is also evidence for the progress in regard to increased openness and
transparency of court activities. 1513

Furthermore, the release of two volumes of those collections has great significance in
relation to the application of judicial precedents. Quang Khanh Trieu 1514 assumes that
the publication of collections of decisions of judicial reviews forms a means of
support for the application of judicial precedents as an official source of law. Those
publications are a positive signal that decisions they contain can become judicial
precedents to be applied in Vietnam. 1515

As can be seen, the presence of two volumes of collections of judicial review
decisions is apparently a potential support for the establishment of a law reporting
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Quang Phuong Dang, 'Xay Dung Co Che Bao Dam Cong Khai Cac Ban An Va Tap An Le
Phuc Vu Cong Tac Xet Xu' (2007) 100 Hien Ke Lap Phap 25, 25 ['Building a Regime of Ensuring the
Publication of Judgments and Collection of Judicial Precedents to Assist Judging Tasks' (2007) 100
Offering Legislative Suggestion 25].
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system in the future when judicial precedents are recognised to be a source of law in
the Vietnamese legal system. The collections of those decisions have gradually been
regularly been published. Apart from the two volumes of collections of judicial
review decisions which were released in 2004, single decisions are being published in
volumes of the Journal of the Supreme People’s Court, 1516 and on a website of the
SPC. 1517 It implies a prospective trend that all courts’ judgments are definitely able to
be published, if necessary, as has been shown by the Supreme Court’s decisions
having already been published.

There is one further reason to support the possibility of building a law reporting
system in Vietnam. Publishing judgments and decisions of courts in all levels is a
policy of the CPV under the court reform stipulated in Politburo Resolution No 49.1518
Consequently, it will definitely be soon institutionalised and implemented. According
to the above analysis, constructing a law report system is definitely feasible in
Vietnam.

Furthermore, in Vietnam, it must be determined which courts’ judgments should
become judicial precedents – judgments of the SPC or Courts of Appeal or both?
Once this is established, it needs to be determined which bodies will be vested with
the authority to publish precedents. With respect to the specific context of Vietnam
and the direction stated in the current court reform, the SPC is a unique body with
regard to the role of development of judicial precedents. 1519 This role should therefore
be vested only in the SPC. Compared with other courts, the SPC is the court most
eligible to have its judgments become precedents, at least at the current time when
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Ngoc Bich Du, above n 1508, 51.
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In April, 2010, the SPC starts opening the website named http://www.toaan.gov.vn to publish
judicial review decisions which were mainly made from 2003 to 2006 and some updated decisions of
2009 and 2010: See Vi Tran and Thanh Tung, Nhung Dieu Chua Biet (27 September 2010) Phapluat
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precedents.
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judicial precedents have to be first applied in Vietnam. Furthermore, the leading role
of the SPC in terms of interpreting the law as well as guiding the uniform application
of law contributes to confirmation of its potential to be vested with the precedential
authority. The advantage for Vietnam in deciding this issue is that it can observe and
utilise the model of law reporting from the Common Law, incorporating its strengths
and avoiding its defects.

In prospect, the SPC’s judges will be eligible to take charge of creating judicial
precedents in terms of interpreting the law as well as guiding the uniform application
of law. Issues of legal reasoning, writing judgments as well as articulating ratio
decidendi, obiter dictum, material facts, and immaterial facts remain challenges. In
addition, the capacity of judges in judging tasks is limited 1520 also needs to be
improved to meet the requirements of the application of judicial precedents in the near
future. These issues pose challenges and raise new roles for organisations to provide
legal training, i.e. to reform programs of training current judges as well as current law
students to be able to apply judicial precedents.

In England, judgments/court decisions/cases can only become judicial precedents
when they are reported. 1521 Therefore, for instance, 10 per cent of judgments of the
High Court of Justice, 25 per cent of judgments of Court of Appeal and 75 per cent of
judgments of the former House of Lords have been reported to become precedents. 1522
Reports of court decisions are published in general series legal publications, and
specialist series (each with a different area of specialisation and for different purposes
and published by a number of different bodies, with varying regularity and
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Ngoc Chi Nguyen, above n 1413, Ngoc Chi Nguyen, 'Mot So Yeu To Anh Huong Toi Nguyen
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reliability). 1523 Some series operate on a for profit basis while others operate for nonprofit purposes in publishing law reports. The bodies issuing reports of court
decisions can be an organisation of lawyers (Incorporated Council of Law Reporting
of England and Wales), a journal (The Solicitors’ Journal), or a government authority
(for example, the Patent Office). The regularity of reports varies. Some publish on a
weekly basis, a day after a hearing, or in three volumes per year. From among the
variety of reports mentioned, the Law Report is considered to be ‘the most
authoritative report’ due to the cooperation of the lawyers who report the case and the
judges who revise cases before publication. Surprisingly, none of the existing reports
is considered to be ‘official’ in terms of being vested with the authority of publishing
judicial precedents. This is a weakness in the law reporting system of English law.

One of the strengths of law reporting system in this Common Law system is its
systematic quality. In the presentation of the report of every precedent, there is
orderliness in terms of the following: the plaintiff’s name, the defendant’s name, the
year the case is published, the volume of the series, the series’ name and the first page
of the case. 1524 This formula creates convenience and an ease of accessing precedents
by people regardless of whether they have legal knowledge.

Briefly, with respect to the regime of having authority of precedent, the SPC is the
only court that may have a certain percentage of judgments can be reported to become
judicial precedents. In addition, following the usual method of Vietnam in
administering sources of law, that is, legislation and subordinate legislation must be
published in the Official Gazette by the state body, 1525 publications of SPC’s cases/
decisions/judgments, as another type of source of law must certainly be published by
official (governmental) authorised bodies. Each body can separately take charge of
one type of cases, viz. criminal or civil cases. To increase the ‘authoritative’ quality of
cases’ publications, they are necessarily revised by judges before being published.
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Newspapers also publish reports but they have no official status, See Chapter 3 in this thesis,
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Moreover, it is recommended that the systematic quality of the Common law
reporting system be applied. Accordingly, Vietnamese judicial precedents should be
so arranged as to emulate this Common Law system arrangement. This will contribute
to the strong possibility that a regime of the authority of precedent will be built
because they are in line with the policy of the CPV and do not harm or adversely
impact legal rules of Vietnam.

However, the above situation simply forms a prelude to the creation of a law reporting
system in Vietnam as required. To achieve an efficient one (as evident in the
operation of Common Law court systems), and one that contains the necessary
judicial precedents, Vietnam needs to be certain that the ratio decidendi, a binding
part of a judicial precedent ought to be available in the court judgments. This latter
consideration must be based on observations of Common Law court systems and
discussed in the section of problems Vietnam encounters influence the viability of
judicial precedents (section 5.3.1.).

5.2.3 The possibility of vesting the role of interpreting law in the Supreme People’s
Court

As can be seen, there are two main roles of judicial precedents, that is, law making
and law interpreting. 1526 The former seems to be hardly possible in the current context
of Vietnam (which will be discussed in next part) while the latter is possible as this
role can be vested in the SPC which would benefit the legal system as well as
overcome weaknesses of legislation. This could occur due to: (1) the appropriateness
of vesting the SPC with the role of legal interpretation (instead of the Standing
Committee of the NA); (2) the contribution of the SPC to the improvement of
Vietnamese legislation via its resolutions, circulars, annual reports and guidance
documents; (3) the support from many legal scholars for vesting the role of legal
interpretation in the SPC; and (4) the existing situation where it is accepted in
Vietnam that executive bodies sometimes undertake legal interpretation and law
making due to the requirements of the society.

1526

Chapter 3 in this thesis, 128−9.
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(1) As analysed in Chapter 1, one of the reasons that the Vietnamese legal system is
less effective than might otherwise be the case is that the body in charge of legal
interpretation has not met the requirements in practice. The Standing Committee of
the NA rarely uses its power to interpret law and it is also inappropriate that such a
body be vested with the role of legal interpretation. At the same time, Vietnamese
legislation is always constructed in such a general and abstract way that it definitely
requires legal interpretation to be able to be applied effectively in reality.
Furthermore, there is usually a long gap between the promulgation of laws and
Ordinances (by the NA and the Standing Committee of the NA respectively) and their
coming into effect. 1527 It could be said that this is the resulted of the power of legal
interpretation not being vested in the appropriate bodies. 1528

In practice, it must be recognised that during the making of judgments, judges
frequently interpret the law, regardless of the fact that they are not authorised to do so.
They silently do this before deciding which legislation or regulations to apply to a
concrete case. 1529 This interpretation is hard to see because it is not clearly indicated
in judgments. Consequently, it is not transparently obvious why judges apply one rule
but not others to decide cases. The issue leads to the decrease of certainty in the law
because citizens, even professional ones such as lawyers, cannot predict the possible
outcome to advise to their clients. For instance, it is unknown what the grounds re for
appealing an invalid civil and criminal court decision. They are roughly stipulated in
the Codes of Civil and Criminal Procedure as follows: the application form of appeal
needs to be stated which part of the civil court decision is requested to be review,
reasons of this appeal and requirements of the person who applies for appeal. 1530
Much more roughly, the appeal of an invalid criminal judgment will be carried out via
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Kim Thoa Nguyen, 'Uy Quyen Trong Linh Vuc Xay Dung Van Ban Quy Pham Phap Luat'
(2001) 9 Tap Chi Nghien Cuu Lap Phap 50, 53 ['Authorisation in the Issue of Building Normative
Legal Documents' (2001) 9 Journal of Legislative Studies 50]; Dang Dung Nguyen et al, ‘Judicial
Institution’, above n 59, 223; Phuoc Tho Nguyen, 'Ve Mot So Tinh Chat Cua Van Ban Quy Pham Phap
Luat Do Chinh Phu, Thu Tuong Chinh Phu Ban Hanh' (2006) 3 Nha Nuoc va Phap Luat 3, 4 ['On
Some Qualities of Legal Normative Documents Issued by the Government, Prime Minister' (2006) 3
State and Law 3].
1528
Dang Dung Nguyen et al, ‘Judicial Institution’, above n 59, 217.
1529
SeeVan Dai Do, ‘The Supreme People’s Court’, above n 64, 5; Tien Dung Luu, ‘Legal
Interpretation’, above n 67, 12.
1530
Code of Civil Procedure 2004, art 244.
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the application form of appeal without mentioning reasons. 1531 As can be seen,
grounds set for appeals are not clearly stated in law.

To a greater degree, during the formulation of judgments and guiding inferior courts
in their application of the law, the SPC really interpret the law. 1532 This interpretation
is automatically followed by inferior courts to avoid their judgments being
cancelled. 1533 According to Article 19 of the Law on Organisation of People’s Courts
2002, the SPC is vested with the function of guiding its inferior courts so that they
apply laws uniformly. Accordingly, resolutions of the Judges’ Council of the SPC and
circulars of the SPC are considered to be subordinate legislation in the carrying out of
its functions. 1534 Although deemed subordinate legislation under relevant regulations,
the SPC’s resolutions and circulars are confirmed as containing mainly the qualities of
legal interpretation. 1535

Moreover, due to the lack of certainty in legislation and subordinate legislation, the
SPC in effect usually interprets those sources not only via its resolutions and circulars,
but also in annual reports and guidance documents. Legal interpretation can consist of
explanations of abstract terms or supplements to cases of where the law is silent.

(2) The contribution of the courts, especially the SPC via its legal interpretation is
recorded in two respects. Despite the Constitution and legislation not recognising the
power of legal interpretation of the courts, courts logically have played an important
role in the field of interpreting law in legal history of Vietnam. 1536 As legislation and
secondary legislation are still largely constructed in a rather abstract and general
manner, and there are many cases where the law is silent or existing laws cannot keep
pace with changes of social relationships, SPC resolutions, circulars, annual reports
and guidance documents are very important for the effectiveness of the courts in
judging tasks.
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Code of Criminal Procedure 2003, art 233.
Van Dai Do, ‘The Supreme People’s Court’, above n 64, l5; Tri Uc Dao (ed), ‘The Current
Judicial System’, above n 64, 36.
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SeeVan Dai Do, ‘The Supreme People’s Court’, above n 64, 14.
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It is noticeable that legal interpretation of the SPC is sometimes the premise for
legislation to be constituted in reality. Confirming this, Tri Uc Dao (a leading legal
scholar in Vietnam) states that many guidelines in annual reports and guidance
documents are generally suggestions for drafting articles for the current Criminal
Code and other important codes in Vietnam. 1537 Van Dai Do agrees, supplying
evidence in which the adjudicating scope of the Civil Code 2005 has been changed to
consist of general rules applying for civil, labour, commercial, and economic
relationships. This change originates from a point of view expressed in a resolution of
the SPC. 1538

(3) Vesting power of legal interpretation in the SPC is supported by many legal
scholars and experts. As analysed above and in Chapter 1, due to the lack of certainty
in current legislation and subordinate legislation, the requirement for legal
interpretation is essential in Vietnam. This remains the case, and demonstrates that the
Standing Committee of the NA is inappropriate as well as ineffective in this role.
Thus, many scholars, including Pham The Luc, Nguyen Minh Tuan, Vo Tri Hao, Tran
Ngoc Duong, Luu Tien Dung, Hoang Manh Hung, Nguyen Dang Dung, and Vu Hong
Anh

1539

suggest that it would be far better if the SPC could be vested with the power

of legal interpretation.

(4) An overlap of legislative and executive powers still exists in the Vietnamese legal
system due to its effectiveness in meeting requirements of the society. The
government, Prime Minister and ministries are executive bodies, which are under the
authorisation of the NA, 1540 issue secondary legislation viz. Degrees, Decisions and
Circulars to give details and guide the implementation of Laws and Ordinances.1541
However, the limit of this authorisation is not clearly regulated so executive bodies

1537

Tri Uc Dao (ed), ‘The Current Judicial System’, above n 64, 36.
The Civil Code 1995 simply covered to address disputes in civil relationship. However, when
the SPC reviewed an economic dispute, it still applied general rules included in the Civil Code 1995 to
address this dispute. This point had been indicated in one of the resolutions of the Council of Judges of
the SPC and then was transferred to the Civil Code 2005. From this, article 1 of the Civil Code 2005
confirms that this code will adjudicate many issues relating to ‘civil, marriage and family, business,
commercial and labour relations’: SeeVan Dai Do, ‘The Supreme People’s Court’, above n 64, 12–3.
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See Chapter 1 in this thesis, 42 −4.
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This issue is stipulated in the Constitution and Law on Organization of the Government:
Phuoc Tho Nguyen, ‘On Some Qualities’, above n 1528, 3.
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interpret the law 1542 and even make law in some cases. 1543 This situation has resulted
from the generalised nature of Laws and Ordinances which can only be carried out
after executive bodies issue secondary legislation to guide their implementation. 1544

In contrast to Vietnam, in the English legal system, the situation that legislative power
overlaps executive powers is not nearly so problematic due to the availability of
guaranteed ways to control the limited powers of the subordinate bodies in creating
delegated legislation. In this country, subordinate (delegated) legislation, such as
orders, regulations and by-laws issued by the Queen in Council, Ministers, Local
Authorities, Public Corporations and Court Rule Committees, plays an important role
in supplying details for Acts of the Parliament. 1545 This usually occurs when the
Parliament lacks the time, expertise, local knowledge to consider all regulations. 1546

Although delegating legislative power for the subordinate bodies, the Parliament
imposes the limitation for the subordinate legislation in the enabling Act. 1547 There is
a committee considering whether ‘inappropriate legislative power’ existed in articles
of the Bill and another committee which proposes the legislative power delegated for
some necessary provisions of Acts of the Parliament. 1548 Subordinate legislation must
work in the intra vires basis which means that its regulations must remain within the
limits of the conferred legislative power. 1549 In contrast, courts, in the case of a
delegated legislation did not follow ‘the correct procedure’, this subordinate
legislation or one or some parts of its can be ‘declared ultra vires’ 1550 which means to
be invalid. 1551
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Dang Dung Nguyen et al, ‘Judicial Institution’, above n 59, 223.
Kim Thoa Nguyen, above n 1528, 53.
1544
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In Vietnam, it is undeniable that subordinate legislation issued by executive bodies
helps bring legislation into being and thus this meets certain requirements of the
society, a need created by the generalised nature of the nation’s laws and Ordinances.
This can be seen via the following statistic: according to statistics for the year 2007
(released by the Centre of Library Information and Science Studies (Office of
National Assembly)), there were 200 Laws (amendments not included) and 100
Ordinances while there were nearly 10,000 pieces of subordinate legislation.

There are two drawbacks with this approach. Firstly, there is likely to be a violation of
the Constitution when the executive bodies sometimes issue law in the process of
giving details for the legislation. 1552 For example, Article 11 of Law on State Budget
stipulates, ‘Expenditure of operation of social organisations or social-professional
organisations will be carried out in accordance with the rule of self-guarantee. State
budget subsidises in some particular cases, in accordance with regulations of the
government.’ In these circumstances, regulations on those eligible to receive a
subsidy from the state budget will be decided by the government, who is exactly the
one making the law.

Secondly, late issue of subordinate legislation might lead to a situation where it
generally takes a long time for the relevant Laws and Ordinances to be actually
applied – even after the legislation has come into effect. 1553 For example, the Law on
Education had been passed on 2 December 1998 but it was not until 30 August 2000
that the Government passed the Decree No 43/2000/ND-CP giving details and
guidance regarding the implementation of a number of the articles of the Law on
Education. As can be seen, regardless of the Law on Education commencing at the
end of 1998, it was really unable to be applied until August 2000. This situation is
unavoidable because executive bodies have a great number of works to do, such as
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See Kim Thoa Nguyen, above n 1528, 54; Phuoc Tho Nguyen, ‘On Some Qualities’, above n
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Dang Dung Nguyen and Thi Phuong Nguyen, 'Su Can Thiet Khach Quan Cua Quyen Lap Quy
Cua Chinh Phu' (2006) 83 Tap Chi Nghien Cuu Lap Phap 10, 14 ['The Objective Need of Power of
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submitting bills to the NA and the drafting of ordinances for the Standing Committee
of the NA, in addition to their task of issuing secondary legislation. 1554

As can be seen, issuing secondary legislation by the executive bodies possesses to a
certain extent the qualities of legal interpretation and law making. This situation
seems to violate the Constitution whereby the NA is the sole body to pass the law.1555
However, it is accepted in Vietnam that, due to the generalised nature of laws and
ordinances, executive bodies will always be required to add further details and
contribute legal interpretation for them to be implemented in practice.

Therefore, similarly, vesting the power of legal interpretation in the SPC is also
feasible because it helps overcome defects of legislation and delegated legislation.
There are many existing drawbacks – legislation and subordinate legislation are both
constructed in a general and abstract way; the Standing Committee of the NA cannot
effectively carry out its role of legal interpretation; and laws do not generally keep
pace with the development of society; and there is a degree of overlap in many cases.
In order to be able to apply laws, ordinances, degrees and circulars effectively, it is
essential for the courts to be able to interpret the law while they are deciding cases. In
addition to this, the three factors mentioned above provide firm grounds for vesting
the role of legal interpretation in the SPC.

Following the official recognition of the power of legal interpretation of the SPC and
the transplant of judicial precedents, legal interpretation which is contained in
judgments and decisions of the SPC will be precedents and be openly published. The
increased transparency that the transfer of the law interpretation role to the SPC will
provide will be a great advantage for courts as it will assist them execute their judicial
role more effectively and produce far more uniform judgments than is currently the
case. As a result, it will certainly improve the effectiveness of the Vietnam legal
system.

1554
1555

See Chapter 4 in this thesis, 208 −9..
The Constitution 1992, art 83.
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5.2.4 Communist Party’s support for the practice of applying legal precedents

In Vietnam, as a leading body of the state and society, the CPV always designs
policies and plans which are then institutionalised by the National Assembly to
become law. 1556 Judicial precedents in the Common law system can officially become
a source of law in the Vietnamese legal system in the near future because in its
Resolutions the CPV has recommended the application of judicial precedents, and the
National Assembly has had to plan to carry this out. In other words, the concept of
judicial precedents is now CPV policy and is in the process of institutionalisation.

After the introduction of precedents were stated in the LNA, the two resolutions i.e.
Resolution No 48 and 49, 1557 recently, the Standing Committee of the NA has issued
Resolution No 900 1558 to carry out this introduction. As a result, support for the
transplant and application of judicial precedents has been given by the CPV. In other
words, judicial precedents are being institutionalised to become an official source of
law in Vietnam. Thus, likelihood of judicial precedents being applied seems to be
high due to the crucial support of the CPV.

5.2.5 Previous experiences of legal transplants and Vietnamese scholars’ support for
learning from and applying foreign experiences in legal fields

5.2.5.1 Previous experiences of legal transplants in Vietnam

In its legal history, Vietnam has carried out many legal transplants (both imposed and
voluntary) as its legal system has been influenced by Chinese, French and Soviet law
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See Chapter 4 in this thesis, 210−2.
See Chapter 1 in this thesis, 3 −6.
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as well as that of other countries. Several typical cases of legal transplants will be
presented below.

Legal transplantation from Chinese law: there were some influences from the Tang
Code and Ming Code of China on the Dynasty Penal Code (Le Trieu Hinh Luat),
which is also known as the Hong Duc Code of Vietnam in feudal times (1483).1559
The Hong Duc Code is a mixed code dealing with criminal, civil, administrative,
marriage and family matters.1560 It is undeniable that Vietnamese feudal governments
inherited many factors from Chinese law in terms of structure, legal terms and
concepts when building up this code.1561 However, to a certain extent, there also
remained some things which were specifically created by the Vietnamese. 1562 For
instance, the Hong Duc Code consisted of 16 chapters which were issued in 6
volumes while the Ming Code had 12 chapters and these were divided into 12
volumes. Articles relating to divorce or division of assets in the Hong Duc Code
expressed a respect of the rights of women which can be traced to the matriarchal
tradition of ancient Vietnamese villages. 1563 This differs greatly from the Chinese
codes where women’s rights were not respected.

Chinese Confucianism also considerably influenced the development of the legal
system in Vietnam. 1564 Generally, Vietnam accepted the Confucianist view of state
power, organisation of state machinery, methods of rule as well as views in relation to
concepts of ‘benevolence’ (nhan), ‘righteousness’ (nghia), ‘knowledge’ (tri), ‘ritual’
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(le) and ‘sincerity’ (tin), which have been said to ensure that power is centred on a
king around whom is ordered a strong centralised state. 1565

Legal transplantation from French law: the legal system of Vietnam was also affected
by French Law in regards to constitutional and civil law. The 1946 Constitution, the
first Constitution of Vietnam was considered to be crystallised from capitalist
constitutions, especially those of the early French Constitutions. 1566 Moreover, under
the French colonial power, several civil codes in Vietnam were transplanted from the
Napoleonic Code 1804. 1567 They are the Precise Civil Code of Cochin China
(Southern Vietnam) issued in 1884, the Tonkin (Northern Vietnam) Civil Code issued
in 1931 and the Annam (Central Vietnam) Civil Code issued in 1936. 1568 The Cochin
China Civil Code was almost a replica of the Napoleonic Code in terms of structure
and some chapters were copied directly from the Napoleonic Code. The Tonkin Civil
Code was wholly issued and inspired by the spirit of the French law while the Annam
Civil Code, although having some articles relating to contracts which were considered
to be more elaborate and cohesive than those of the two previously mentioned codes,
was basically similar to the Tonkin Civil Code. 1569

Legal transplantation from Soviet law: after becoming independent from France in
1954, Vietnam was temporarily divided into two parts, that is, North and South
Vietnam. The former pursued a path to recover, develop and reform the economy
following a socialist model while the latter was under the influence (and had the
support) of the United States. 1570 Marxist and Socialist thinking considerably
influenced the Vietnamese legal system in the 1960s and 1970s. 1571 Transplantations
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from the Soviet Union of regulations relating to courts, 1572 prosecutors, and the
leadership role of the Communist Party were carried out in North Vietnam in this
period. 1573 In addition, after the liberation in 1975, many Vietnamese students were
trained politics or law in universities in Russia, East Berlin and other parts of the
Soviet Union. 1574 This has helped maintain the impact of Soviet law on Vietnamese
law.

Legal transplantation from other countries’ law: In the period of post-1986 Doi Moi
reform, Vietnam’s prime aims were harmonising with the common trend of
international economic integration and constructing a market-based economy,
Vietnam has voluntarily transplanted many laws from capitalist countries 1575 and
received legal assistance from bilateral and multi-lateral donors. 1576 For instance, the
Law on Enterprise 2005 of Vietnam contained many legal rules from German
company law as well as being partly modelled on US company law. 1577 Other laws
such as the Law on Business Bankruptcy 1993, Civil Code 1995, Commercial Law
1997 and Enterprise Law 1999 were motivated by the legal examples of Japan,
France, Sweden and the World Bank, Asian Development Bank and UNDP. 1578

As can be seen, Vietnam has had many experiences of legal transplants from Chinese,
French, Soviet and other countries’ law. Those transplants have occurred in different
periods from the feudal time, through French colonisation, the period of socialist
construction, post-Doi Moi 1986 to the contemporary period. Legal transplants are a
popular phenomenon in Vietnam and one which the government has used to improve
its legal system or address legal issues on many occasions and in a period extending
over many centuries.
1572
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Overall, Vietnam has had many experiences of legal transplants from Chinese,
French, Soviet and other countries’ legal systems. Those transplants have occurred in
different periods, from the feudal times through French colonisation, the period of
socialist construction, post-Doi Moi 1986 to the contemporary period. Legal
transplants are clearly a popular phenomenon in Vietnam and one which the
government has used to improve its legal system or address legal issues on many
occasions and in a period extending over many centuries. It is undeniable that legal
transplants have really worked and contributed to the development of the Vietnamese
legal system.

The implementations of legal transplants in the history of Vietnam serve to motivate
the country in relation to in transplanting judicial precedents from Common Law.
Prior experience in this area will help Vietnamese law-makers determine correctly
whether judicial precedents should be transplanted and why. These earlier examples
contribute to law makers taking greater care to recognise risks or possible harms
which might occur from a prospective transplant to their legal system. Again, this
plays an important role in anticipating the viability of judicial precedents in Vietnam.
Following Watson’s theory on legal transplants, a legal transplant is considered to be
a ‘good idea’ when its potential harm to the recipient legal system is minimised –
resulting in a greater possibility that the legal transplant will be successful. 1579

5.2.5.2 Support from Vietnamese legal scholars for learning from and applying
foreign experience in legal fields

The concept of learning from and applying experiences from foreign countries’ legal
systems in order to address legal issues in Vietnam is commonly viewed positively by
current Vietnamese scholars. Despite Vietnamese scholars not having yet focussed on
studying theories of legal transplants, 1580 almost all have evaluated foreign

See Chapter 2 in this thesis, 75 −6.
There are two articles which generally mention the phenomenon of legal transplants only: Duy
Nghia Pham, 'Tiep Nhan Phap Luat Nuoc Ngoai: Thoi Co Va Thach Thuc Moi Cho Nghien Cuu Lap
Phap' (2002) 5 Tap Chi Nghien Cuu Lap Phap 50 [Receiving Foreign Law: Chances and New
1579
1580
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experiences in legal fields and consider them a source for solutions to address legal
issues and improve the legal system in Vietnam. This is demonstrated by the similar
supporting views of scholars in regard to such a practice and in relation to many
various aspects of law and its administration.
In Criminal Procedural law: Nguyen Ha Thanh 1581 indicates that the need for
Vietnam in relation to criminal procedure is basically to reform its criminal
procedural model and to ensure equality in judging activities, trials and in legal
procedures that maintain the rights of an accused person person who may or may not
have committed a crime. She assumes that in order to meet this requirement, it is
necessary for Vietnam to study specific models of criminal procedure in other parts of
the world. On that basis, basic rules as well as other reasonable procedures from other
countries’ law could be adopted in Vietnam. 1582
In improving state machinery: Similarly, Hong Vu Anh 1583 considers the need to
improve the organisation and activities of the state machinery urgent. He too realises
that examining legislation, organisation, processes and procedures forged in other
countries by their experiences is essential as such an examination will supply ideas on
how to address Vietnam’s issues regarding the operation of the machinery of state.1584
For instance, after doing research on models of national assemblies in the United
States, Russia, Poland and Japan, Hong Anh Vu suggests that a specialised
department on human rights and citizen rights be established within the structure of
the NA. 1585 From studying models of court administration in several countries, he
considers that it would be better to extend the term of office of judges and increase
their salary to ensure greater judicial independence. In light of his study and based on
the practice of Vietnam, he suggests the term of office of judges be extended to ten
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years and their salary be raised to among the highest ranks of public servants. 1586 He
confirms the significance of selecting (and thereby benefiting) from the experiences
of the organisation and operation of state machinery in the law of other countries.
Such careful examination of the experience of other states will help us to integrate
proactively international cooperation and provide theoretical insights into, as well as
practical experience of, the state machinery of many countries. From such an
examination, we can select and appropriate transplants and practices that suit
Vietnam’s specific circumstances. 1587
In treatment for administrative violations: Do Hoang Yen 1588 concludes that the
diversity of methods of constructing and issuing laws on administrative violations
existing across the world provides a valuable resource for Vietnam. Vietnam can refer
to them and select a model of administrative violation treatment that is most
appropriate to its specific context, politics, history, legislative tradition, and process
and extent of administrative reform. 1589
In intellectual property law: Nguyen Thi Thu Tra 1590 comments that at the present
time, although the law on intellectual property can basically meet the requirements of
the TRIPS Agreement and other international treaties, there still remains many
violations of intellectual property rights in relation to most types of goods. In order to
implement effective protection of intellectual property, she states that Vietnam needs
to learn from the extensive experiences of developed countries on this issue. 1591

In the supervision of state powers: After much research on the experience of the
supervision of state power in the United State, Germany and France, Nguyen Thi
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Hoi1592 considers that those are contemporarily typical models. She believes that
studying the supervision of state powers within those countries will bring us further
experiences to learn from and borrow to improve this area in Vietnam. 1593

In lobbying law: there is current no law on lobbying in Vietnam. Therefore, Truong
Thi Hong Ha, 1594 after studying lobbying law in the United States, Quebec, and
Canada, suggests that Vietnam should recognise lobbying as an activity existing in the
society and should issue a Law on Lobbying in tandem with a Law on Associations
and a Law on Opinion Polling. Not simply giving suggestions, Truong also elaborates
sections of the prospective lobbying law which contain issues such as who can lobby,
procedures for registering lobbyists, moral and professional behaviours of
lobbyists. 1595 The aim is greater transparency of government.

In criminal records: before the Law on Criminal Records was issued in 2009, Nguyen
Minh Phuong 1596 researched criminal record law in Germany, Belgium, Canada and
Sweden. She notes that in those countries, courts are the only body that administer
and release criminal records. She considers that these countries provide good models
for Vietnam for the process of building up the law on criminal records, and their
experience should be referred to and critically examined so that Vietnam is to be able
to select those most appropriate to Vietnam’s specific social context. 1597

The support of Vietnamese scholars for learning from foreign legal experiences so as
to find solutions to address the legal issues of country is undeniably another
advantageous condition for transplanting foreign rules. They appreciate the function
of legal transplants where law-makers can apply ready-made solutions created in
foreign countries to address their domestic legal issues or improve their legal
1592

Thi Hoi Nguyen, 'Kinh Nghiem Cua Mot So Nuoc Ve Kiem Soat Quyen Luc Nha Nuoc'
(2003) 6 Nha Nuoc va Phap Luat 23, 30 ['Experiences in Some Countries on State Power Control'
(2003) 6 State and Law 23].
1593
Thi Hoi Nguyen, above n 1593, 30.
1594
Thi Hong Ha Truong, 'Phap Luat Ve Van Dong Hanh Lang Cua Mot So Nuoc Tren The Gioi
Va Mot Vai Goi Y Doi Voi Viet Nam' (2008) 7 Nha Nuoc va Phap Luat 73, 83 ['Lobby Law in Some
Countries in the World and Some Recommendations for Vietnam' (2008) 7 State and Law 73].
1595
Thi Hong Ha Truong, above n 1595, 81–2.
1596
Minh Phuong Nguyen, 'Phap Luat Ve Ly Lich Tu Phap Cua Mot So Nuoc Tren The Gioi'
(2008) 126 Tap Chi Nghien Cuu Lap Phap 54, 59 ['Law on Criminal Records of Some Countries in the
World' (2008) 126 Journal of Legislative Studies 54].
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system. 1598 This support is not only encourages implementation of legal transplants
but also contributes via studies on transplanted rules.

It must be admitted that although the Vietnamese legal scholars support borrowing
foreign laws as a model to address domestic legal issues in Vietnam, and this reflects
one of the advantages for the transplants of judicial precedents, it is not a one of the
predetermined factors nor a definite condition for the success of this transplant. The
reason is that their understanding of legal transplants is particularly well thought out;
Vietnamese scholars simply perceive this phenomenon through emotions rather than
through their reason.

This support will be one of the references for law makers when considering whether a
legal transplant should be done. As for the case for transplanting judicial precedents,
there are many supporting ideas for legal transplant and most of them accompany
studies focussing on precedents. 1599 Accordingly, although support does not always
help to determine whether a legal transplant will be successful, it creates
advantageous conditions that boost the prospect of implementation of a proposed
transplant.

5. 3 Problems Vietnam encounters in responding the requirements of judicial
precedents

5.3.1 A lack of the ratio decidendi in the court judgments

In the Common Law judicial precedents, ratio decidendi has occupied a central
position in the doctrine of stare decisis. 1600 It is a principle of law which ‘the judges
apply to decide cases’ in the future.1601 As a binding part regulated by the doctrine of
precedent, ratio decidendi is the most important part of a precedent which judges
must follow to decide similar cases. However, being influenced by Code Law

1598
1599
1600
1601

See the statement of Mistelis and Mattei in Chapter 2 of this thesis, 88−9.
See Chapter 1 of this thesis, 33–40.
See Chapter 3,in this thesis, 154.
See Chapter 3 in this thesis, 154.
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countries, judgments of the Vietnamese courts are generally simple. 1602 Grounds and
legal bases which the presiding judge applies to give a decision are not usually
expressed in the judgment. Therefore, the ratio decidendi does not intrinsically appear
in the content of judgments of the Vietnamese courts. Consequently, in Vietnam,
judgments in every level from the first-instance, appeal, judicial review or retrial
decisions consist of four main parts, namely, the preamble, the summary of the case
(Nhan thay), the remarks on the case (Xet thay), and the decision (Quyet dinh).1603

A judgment’s components can be generally elaborated in a common structure as
follows. All information relating to name of the deciding court, date, time and number
of that judgment, full names of two parties and other people who are involved in the
case appears in the preamble of the court decision. In Nhan thay, the content of the
case is described which clarifies the plea and argument of the plaintiff, the objection
of the defendant and others (if any). Xet thay includes analysis that the deciding court
used to accept or reject pleas or arguments of two parties and other people concerned.
Lastly, in quyet dinh of the court judgment, every issue addressed is clearly stated.
Additionally, court fees, the right of objection of the parties to this decision and any
decision which has to be implemented immediately are declared.

It can be confirmed that these elements of judicial review of the SPC do not contain
the ratio decidendi. These types of judgments are selected to study because the SPC is
the most likely court to be able to have authority to make precedents in Vietnam. The
SPC does not make references to the law nor interpret the law in its judicial review
decision. The full extent of the case is still available in the summary of the case (Nhan
thay). However, only protested issue(s) are analysed and discussed in the remarks on
the case (Xet thay). In the remarks on the case, the SPC tries to refer to and indicate
error and ambiguity which arose in an inferior court when it addressed the case. In the
decision (Quyet dinh), the SPC can decide to (1) refuse a review and to maintain a
valid judgement; or (2) maintain a legal decision of a inferior court which was
cancelled or amended; or (3) cancel a valid judgement for them to be re-judged under

1602

Dang Dung Nguyen et al, ‘Judicial Institution’, above n 59, 228.
Code of Civil Procedure 2004, arts 238, 279, 301; Code of Criminal Procedure 2003, arts
224, 248. See also, Nicholson and Minh Duong, above n 151, 39.
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the original or appellate procedures; or (4) cancel an effective judgement or decision
of a court and suspending to address that case. 1604

Each judicial review decision of the Judges’ Council of the SPC also consists of the
preamble, the summary of the case, the remarks of the deciding courts on the case,
and decision. Like other courts’ decisions, there is no ratio decidendi in judicial
review decisions issued of the decision. However, in this part, the Judges’ Council
simply evaluates issues presented in the protested judgments (which may be firstinstance or appellate) that are wrong due to a lack of adequate evidence and accurate
information without indicating any legal rule or principle which can be grounds for
addressing those issues. 1605 Put another way, in the remarks of review decisions, the
Judges’ Council of the SPC particularly indicates error and ambiguity which an
inferior court did not make clear while it was addressing the case.

The ratio decidendi should present in the remark part of the judicial review decisions
where the Judges’ Council of the SPC states principles of law to solve legal issues
that the inferior court could not reach, and which can be applied as a model for
addressing similar subsequent cases. However, in fact, this content of the remarks in
judicial review decisions is more likely to be obiter dictum rather than ratio
decidendi. For instance, in the Judicial Review Decision No 13/2003/HDTP-DS (28
May 2003) on a Legacy Dispute’, 1606 in its remarks, the SPC finds that there are three
incorrect issues in the appellate judgments of the Ha Tay Provincial People’s Court.
First, a will submitted by the defendant and which the Ha Tay Provincial People’s
Court stated to be illegal was not a proper decision. The court had been careless when
it did not investigate further in order to clarify some issues, such as whether the will
was intentionally left by the owner and to whom the fingerprints and signature on the
document belonged. Second, there is a purchase of the disputed land but the
purchasers were not called to take part in the court proceeding. Lastly, regarding the
disputed land, five per cent of it was offered to the defendant by the People’s

1604

See the analyse of judicial reviews at pp 220−3.
This view is also held by Gillespie who stated ‘In Vietnam cassation review decisions rarely
provide legal reasoning to explain how judges apply the law to the facts. It is consequentially difficult
for inferior-level judges and lawyers to ascertain whether the court’s legal viewpoint applies to similar
cases’: Gillespie, ‘Rethinking the Role’, above n 152, 858.
1606
Toa An Nhan Dan Toi Cao, ‘Collection of Decisions of Judicial Reviews’, above n 29, 87−91.
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Committee of Ward. This detail the deciding court did not consider or check whether
such an offer is legally wrong.

Another example is found in Decision No 14/2003/HDTP-DS (28 May 2003) on
Divorce, 1607 where a dispute on dividing ownership rights of a house arose. In the
remarks on this decision, the Judges’ Council of the SPC indicated that the Court of
Appeal had carelessly failed to clarify evidence regarding two issues – namely the
identity of the real owner of the house and the proportion of the contribution made by
each party to its construction. The SPC therefore concludes that the decision of the
Court of Appeal to allow only one party to be compensated (a sum of money
subsequently used to repair the house) instead of accepting the right of use and
occupation of one part of the house was not a proper way to ensure the interests of
both parties were well-served. 1608

As can be seen, the remark of judicial review decisions is in fact the obiter dictum
because it does not contain or refer any principle of law to determine the case.
Instead, it indicates reasons which lead to the cancellation of the protested judgment
of a provincial level court in a judicial review decision. Therefore, this is a defect in
the content of judgments that Vietnam must solve to be able to apply Common Law
judicial precedents. This change needs to be done initially for judicial review
decisions of the SPC, the most eligible court which has been allocated to obtain the
authority of creating judicial precedents in Vietnam at least currently. Following the
model of the English courts’ judgments is certainly a solution to ensure the existence
of the ratio decidendi in the judgments.

Moreover, it is necessary for lower courts to refer to decisions made in similar
circumstances in cases reported by higher courts. The SPC clarification of an issue
and elucidation of the principles – the ratio decidendi that guided the decision should
be at the very least inform, and at best, dictate the outcome in similar cases in the
lower courts and in subsequent cases in courts of the same level, unless a significant
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Toa An Nhan Dan Toi Cao, ‘Collection of Decisions of Judicial Reviews’, above n 29, 90.
Toa An Nhan Dan Toi Cao, ‘Collection of Decisions of Judicial Reviews’, above n 29, 96.
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variation (requiring the application of a principle that is revealed in those
circumstances) applies.

Although the lack of the ratio decidendi in the Vietnamese court decisions is a current
disadvantage for the viability of judicial precedents, incorporating ratio decidendi into
judgments or court decisions is possible in Vietnam. The addition of ratio decidendi
can be potentially experimented with in the judgments of the SPC to prepare for the
transplant of judicial precedents. It can be successful due to the higher qualification of
the SPC’s judges compared with that of other lower level courts. Moreover, this
addition does not negatively impact on the legal system while it helps respond to the
requirement for the existence of ratio decidendi in every judicial precedent in the
Common Law. Furthermore, the inferior courts can easily identify the parts of a
judicial precedent with which it is compulsory for them to comply. Accordingly, the
adoption of a clear exposition of the ratio decidendi applied by judges increases the
applicability of judicial precedents in Vietnam.

5.3.2 Differences between the legal reasoning to apply judicial precedents in the
Common Law and the method of deduction to apply written law in Vietnam

In order to be able to meet the requirements and to apply judicial precedents in the
Common Law, an understanding of legal reasoning (which means how law is applied
to facts) 1609 is indispensable. By this legal reasoning the court can decide a case.1610
For instance, in order to apply precedents, the deciding court first needs to identify
whether there is any legislation to regulate the case it is taking charge of. If there is no
legislation, the court will continue to identify whether any related judicial precedent is
available. If there are such judicial precedents in existence, the court needs to decide
which precedent may be the most appropriate one to deal with the current case and
checks which court issued that precedent to confirm whether it has precedential
authority on the deciding court. After discovering the right judicial precedents, the
deciding court must identify the ratio decidendi of that judicial precedent. 1611

1609
1610
1611

See Enright, above n 579, 188.
Enright, above n 579, 188.
See Chapter 3 in this thesis, 153 −61.
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After identifying the ratio decidendi, the process of legal reasoning will be engaged.
A comparison and contrast between the material facts of the earlier case (which has
formed the selected judicial precedents) and that of the current case will be carefully
carried out. The deciding court can apply this judicial precedent from that case to the
current case if it is satisfied the same (or very similar) material facts existed in the
earlier case. The simplified diagram below can describe and make this proceeding
clearer.
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Figure 7: The Simplified Diagram of Applying Judicial Precedents 1612
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While in Vietnam, the skills of applying law are closely based on the method of
deduction in which facts of a case are compared with grounds and bases which are
expressed in the legislation and subordinate legislation. Indeed, the reliance on
grounds and bases regulated in codes and laws which clearly appear in the facts and
evidence (which are then checked and examined in the court proceeding) of the
deciding case occupies a central role in applying law in Vietnam. Based on the
availability of those facts and evidence, in accordance with its jurisdiction, a firstinstance court can give its decision in the original trial, 1613 a court of appeal can adjust
or cancel the first-instance judgment, 1614 and a court with the jurisdiction of judicial
reviews and re-trials can affirm the validity of the protested judgments issued by
inferior courts, or cancel the protested judgment to return it for being re-solved or
cancelled or the case ended. 1615 A simplified diagram below can elucidate the way of
applying laws in Vietnam.

1613
1614

See Code of Criminal Procedure 2003, art 222; Code of Civil Procedure 2004, art 236.
Code of Criminal Procedure 2003, arts 249–251; Code of Civil Procedure 2004, arts 276–

278.
1615

Code of Criminal Procedure 2003, arts 285–287, 298; Code of Civil Procedure 2004, arts
298–300, 309.
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Figure 8: The Simplified Diagram of Applying Laws in Vietnam
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As analysed in this thesis, legislation and delegated legislation in Vietnam are
structured in a generalised way. Consequently, it can lead to a situation where
different judges in applying laws to decide similar cases may reach different
decisions. The main reason is that, regardless of whether intentional or not (and
besides the deduction from the comparison and contrast of legal grounds and bases
and facts and the evidence of the case), judges’ decisions cannot avoid being
influenced by their own preconceptions of justice due to the generalisation of laws. In
other words, ‘legal reasoning’ in applying laws in Vietnam is not similar to that of the
Common Law where applying judicial precedents is attached to factors like ratio
decidendi, obiter dictum, material facts, immaterial facts, all cooperating under the
doctrine of precedent.

Overall, concepts and understanding of ratio decidendi, obiter dictum, material facts,
immaterial facts and legal reasoning in the Common Law are really unfamiliar to the
Vietnamese legal system where the written law is the only source of law recognised
and applied. Identification, understanding and ability to apply those factors are
intrinsically complicated even to those in the legal profession familiar with the
Common Law. 1616 Therefore, confident use of precedents certainly requires thorough
training for Vietnamese judges to be able to gain insightful knowledge on those
elements and the legal reasoning involved. Following this, judges would need to
outline the approach they have taken to applying the law. A close examination of the
material facts of a case and the legal reasoning adopted is needed to establish the
principles that are to be applied in similar subsequent cases − the ratio decidendi – for
inferior courts to follow in accordance with the doctrine of precedents. Increased
judicial awareness of their role in such a process would assist the implementation of
the transplant of legal precedents. This is really a big challenge for Vietnam and needs
to be overcome in order to officially apply judicial precedents as a source of law.

1616

See analyses in Chapter 3 in this thesis, 152−64.
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5.3.3 Insufficient judicial independence

As analysed in Chapter 4, one of three weaknesses of the current court system is the
lack of independence of judges and courts,1617 such independence is required for the
administration and application of judicial precedents. The situation is considered
difficult to overcome due to the lack of special regimes guaranteeing the
independence of judges.

The similarity between the English and Vietnamese legal systems in regard to judicial
independence is that in both there exist statements of law to ensure the judicial
independence. For instance, judicial independence in English law is stipulated in the
Constitutional Reform Act 2005, the Act of Settlement of 1701, Supreme Court Act
1981, and Appellate Jurisdiction Act 1876 while in Vietnamese law this area is
regulated by the Constitution 1992. However, in English law there are several
regimes, such as unlimited tenure of judges, immunity from suits, and higher salaries,
to maintain the independence of judges 1618 but these do not exist in Vietnam law.

The term of office of Vietnamese judges at all levels is very short at just five years,
after which they may or may not be re-appointed. This issue usually makes judges
less likely to decide cases according to their will regardless of whether those decisions
might be the most appropriate solutions. It is especially difficult for judges to be
impartial in cases relating to local government as local government is involved in the
appointment of judges, the allocation of a budget, and may even give judging
directions. For instance, as mentioned in Chapter 4, representatives of local
government always participate in the JSC that selects judges for the lower courts.
Consequently, it is realised that judges be truly independent (in this instance, of local
government) when they are exposed to not being reappointed for the following term
by a panel which may have the majority of its members drawn from local
government. 1619
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See Chapter 4 in this thesis, 237–9.
See Chapter 3 in this thesis, 186–90.
See Chapter 4 in this thesis, 237 −39.
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The security of tenure in English law which reserves for superior courts and inferior
judges an ‘infinity’ of tenure (possible to the applicable mandatory retirement age) is
really an effective method to ensure the judicial independence. Superior judges can
only be dismissed on the basis of decision of the Parliament 1620 and inferior judges
can be removed in cases of ‘incapacity or misconduct’.1621 As a result, English judges
remain firm, confident to decide cases impartially without worrying about the risk of
dismissal. However, such provisions as those contained in various Acts of the British
Parliament that guarantee the stability of tenure of judges do not currently exist in
Vietnamese law.

In terms of immunity from suits, there is an extreme difference between the position
of English and Vietnamese judges. The former is exempted from responsibility for
any civil suit relating to their judicial act 1622 while the latter must be responsible for
their judicial performance and, depending on degrees of violation, they might be
punished, or accused of violating criminal law. 1623 In relation to this issue, the
government of Vietnam promulgated Resolution No 388/NQ-UBTVQH11, 17 March
2003, which adjudicates on the award of compensation to those who have suffered
from injustice due to wrong decisions of judicial bodies where those decisions have
later been deemed a mistake in themselves. By June 2008, eight judges had not been
re-appointed due to their wrong judgments. 1624 Consequently, Vietnamese judges may
be less independent in their judging tasks due to the risk of being sued or for fear of
criminal punishment.

Moreover, the salary of Vietnamese judges, like that of others working in public
sector, is generally regarded as low. This might lead to corruption of judges where
judges’ impartiality in judging tasks is affected. Corruption relating to judges in
Vietnam is considered to be ‘endemic’ 1625 and ‘systemic’ 1626 in nature. Learning from
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the experience of England where salaries are high and judicial corruption
correspondingly low, it can be seen that the existence of high salaries for judges is
also a method of ensuring the independence of judges by making them less
susceptible to bribery. Therefore, in order to enhance the independent quality of
judges in judging tasks, one of requirement of the current court reform on which
many scholars agree is the suggestion that the income of judges be improved. 1627

Briefly, the lack of judicial independence is an obstacle in regard to the application of
judicial precedents. It continues to be an issue in Vietnam. As analysed in Chapter 3,
the independence of judiciary is one of three requirements needed to apply judicial
precedents effectively. According to the doctrine of precedents, the courts have a
power to make law as well as to interpret law and can thereby create judicial
precedents. 1628 Therefore, judges always need their judicial independence to carry out
their role. The lack of sufficient judicial independence in Vietnam is currently a
disadvantage for transplanting judicial precedents. It is necessary to address this issue
soon. It demands a willingness to (i) grapple with the reform of appointment
processes, and issues of tenure (ii) tackle problems caused by insecurity of tenure and
members of the judiciary being subject to civil suits – and possible criminal sanctions
and (iii) better fund the judiciary, its appointees to the bench.

Although those above mentioned issues stills impact on the judicial independence, it
is hopeful that they will be addressed in a reasonable period of time. This is because
the improvement of judicial independence is regulated in Resolution No 08 and has
been developed in Politburo Resolution Nos 48 and 49.1629 In addition, reforming the
regime of judicial appointments has also been the subject of current court reform. 1630
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5.3.4 A rigid view on the role of courts and judges as that of adjudication rather than
the role of law making

In Vietnam, courts and judges are considered to form a unique body that takes charge
of judging tasks. This view has been even confirmed in Article 127 of the
Constitution 1992 (as amended). The role of making law, however, has never
belonged to the courts but to the NA, in accordance with Article 83 of the
Constitution – where it is described as ‘the only body vested with constitutional and
legislative powers’. NA powers are further described in Article 84 (including that of
making and amending laws; and deciding on the program for the building of
Vietnamese laws and decrees and ensure that texts emanating form other bodies are
compatible with the Constitution, laws and resolutions of the NA. 1631

The rigid view of law making as solely residing in the NA and unable to be changed
is due to a particular feature of the composition of laws in Vietnam. On the one hand,
the laws are usually purely products that the NA creates. On the other hand, the laws
still originate in ‘policies and resolutions’ of the CPV. They then become legislation
via sessions of the NA. 1632 Therefore, the concern is that if law-making power is
vested in courts, to a certain extent, this can lead to a situation that the law might be
contrary to legislation created by the NA or the policies of the CPV. As a result, the
role of law making for the court seems to be unlikely to be accepted in Vietnam.

Moreover, Vietnam has not accepted the doctrine of separation of powers but the
principle of democratic but unified centralism. 1633 The NA is the most powerful body
representing the people and is able to establish other bodies which are accountable to
the NA and is also tasked with oversight of other materials emanating from various
bodies to ensure that these are not contrary to the Constitution or other NA legislation
or resolutions. 1634
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See Chapter 4 in this thesis, 211.
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In practice, coordination of and unanimity of legislation, regulation, ordinances and
other delegated legislation and including materials issued by the courts is difficult to
maintain in a timely and effective manner. Vietnam has currently applied some
appropriate elements of the doctrine of separation of powers. 1635 As a result, there is
an allocation of duties in terms of legislative, executive and judicial powers but in
accordance with the rule that state power is unanimous. However, it is noted that there
is no timely and effective regime of supervision and constraint among different
branches. Therefore, the trend that courts should do their judging tasks rather than
making-law role is much stronger.

The above mentioned reasons are obstacles to the possibility of vesting law-making
powers in courts including the SPC. The specific influence of the CPV in legislative
field is the main reason preventing legislative power belonging to courts as it does in
Common Law countries.

Currently, the SPC is the only judicial body with potential to be vested with the
authority of delivering precedents. Therefore, this function must be added into the
roles of the SPC. However, there are many preparations required, such as training the
SPC’s judges in writing judgments with the two main parts, i.e. the ratio decidendi
and the obiter dictum; and training judges in lower courts in how to apply precedents,
and how to recognise the ratio decidendi in a precedent.

For the SPC to interpret law and to create precedents is certainly a major
supplementation of its function and it must require an addition into the Constitution.
This is a big change because this is the first time the SPC would be vested with the
role of interpreting law.

Furthermore, some consequent changes in the Civil and Criminal Procedural Law
might be required. For instance, the process of the application of precedents and the
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way inferior courts follow precedents of the SPC need to be regulated in both Civil
and Criminal Procedural Law.

5.3.5 Other weaknesses of the current court system

As presented in Chapter 4, Weaknesses of the current court system, in addition to the
inadequate level of judicial independence, jurisdiction and allocation of courts
generally require improvement. 1636 For instance, due to the three-level court system,
the breadth (and workload) of the jurisdiction of the court can be unreasonable – for
example, when the Provincial People’s courts take charge of too many tasks including
original, appellate, judicial reviews and retrials while the SPC takes charge of fewer
tasks, that is, appellate, judicial reviews and retrials. The Provincial People’s Courts
and the SPC have jurisdiction over judicial reviews and retrials and aim to achieve
unanimous application of law and address general guidance for solving cases. 1637 This
target is less effective due to the sheer number of courts (including 63 Provincial
People’s Courts and the SPC) that can attempt such tasks. Looking at the English
legal system, it can be seen that judicial reviews are similar to the appeals to the
House of Lords. 1638 Further refinement of the existing hierarchical court system is
needed so that it will then resemble the Proposed Vietnamese 4 level system (see
diagram earlier) with its increased efficiency of allocation and potentially enhanced
information flow regarding judgments.

Inappropriate allocation of cases to courts has also been a source of concern. It leads
issues such as that of a group of cases that have not been addressed in many District
People’s Courts as well as Provincial People’s Courts which are overtaxed in terms of
work volume while there are no cases assigned to other courts.1639 This matter
generally influences the effectiveness of the implement of judging tasks. It is noted
that in the English court system, only the level of magistrates’ courts and county
courts (the lowest courts) are regionally allocated while higher courts like the Crown
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Court, Court of Appeal and Supreme Court can take charge of their jurisdiction
regardless of geographical location. 1640

Briefly, the transplant of judicial precedents is a recently adopted goal. The
weaknesses of the court system cited above can be obstacles to the effectiveness of
transplants. However, if those drawbacks are addressed, there will be more
advantages for transplanting and applying judicial precedents. Solutions for this
situation can be gained by examining and learning from the experiences of the
Common Law court system. As a result, in one respect, similarities between Vietnam
and English court system are certainly an advantage in regard to the prospect for the
success of transplant of judicial precedents in Vietnam. In another respect, the
similarities also benefit Vietnam as it tackles the weaknesses of the Vietnamese court
system.

5. 4 Steps must be taken to implement judicial precedents in Vietnam
In order to be able to apply judicial precedents, Vietnam needs to prepare conditions
for their viability and existence. Initial steps which are being carried out relate closely
to the current court reform, namely, improving the structure and organisation of the
court system, the jurisdiction of the SPC and judicial independence. In addition, other
steps need to be undertaken to create appropriate conditions for applying judicial
precedents. They are the addition of the ratio decidendi to the judicial review
decisions of the SPC, supplementing the Constitution by recognising and vesting the
power of legal interpretation in the SPC and allocating a role for training in legal
reasoning at major law universities in Vietnam.

5.4.1 Steps which are being done under the current court reform

In terms of reforming the structure and organisation of the court system, the existing
three-level court system will be soon turned into a four-level one. Following the court
reform, the hierarchy and jurisdiction of the court system will be clearly manifested.
1640

See Chapter 3 in this thesis, 176–86.
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Courts will form a single hierarchical structure which is organised from low to high
level, namely, Regional First Instance courts, Courts of Appeal, High Courts and the
Supreme People’s Court.1641 In addition, courts will be allocated cases in accordance
with their jurisdiction not depending on their regional locations. 1642 In general, this
structure and non-regionally located courts seem to be similar to that of the English
court system although the names of courts are different.
Although, the four-level court system is not really perfect, 1643 the alteration directly
benefits the transplant of judicial precedent. It helps meet the first requirement of
administering judicial precedents, that is, the hierarchical quality of the court
system. 1644 Moreover, the plan of organising courts without aligning them with
regional locations can reduce the situation where too many unresolved cases exist in
some areas. 1645 This properly supports the Vietnam court system, allowing it to
operate more effectively with judicial precedents due to one of the system’s
weaknesses having been addressed.

Jurisdiction of the SPC will be reformed to be appropriate to the task of creating
judicial precedents. The SPC will be vested with the jurisdiction of judicial reviews
and retrials and the function of developing judicial precedents. 1646 Consequently it is
highly possible that decisions/judgments of the SPC of Vietnam have only the
potential to become judicial precedents, at least in the present period.

On one hand, this trend shows a determination of the Vietnamese government to
transplant and apply judicial precedents, as they stated in the Politburo Resolutions of
the CPV. These Resolutions also legally guarantee recognition of judicial precedents
as official sources of law in the Vietnamese legal system. On the other hand, this
situation promises to be feasible because of the existence of a similar case in practice.
A case in which decisions of only the highest court in a court system are followed by
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inferior courts in accordance with the doctrine of precedent (stare decisis) exists in
Quebec, one of provinces of Canada.

While other provinces’ law are based on the Common Law tradition, the legal system
of this province is mixed, with the private law based on Civil Law and public law
based on the Common Law. 1647 Indeed, civil law in Quebec is influenced by the
French Civil Code (the Napoleonic Code) and its criminal law is based on English
law. 1648 Following the Civil Law tradition, Quebec does not adhere to the doctrine of
precedent. 1649 Therefore, decisions of the highest court of this province, that is the
Court of Appeal, is only of persuasive value, not binding on its inferior court.1650
However, Canada is a Common Law country with a ‘unified’ court system1651 in
which the doctrine of precedents is applied. 1652 Each of provinces usually has it own
court structure from provincial courts to the highest court (supreme court or provincial
superior court or exceptionally court of appeal, as in Quebec). 1653 They are totally
inferior courts under the final appellate authority of the Supreme Court of Canada in
criminal as well as civil cases. 1654 Therefore, as in the other provinces, the courts of
Quebec are also bound by decisions of the Supreme Court of Canada. 1655 As a result,
in spite of the feature that the doctrine of precedents does not operate within the court
system of Quebec, decisions of the Supreme Court of Canada are followed. 1656

Regarding the transplantation of judicial precedents into Vietnam, only the SPC might
possibly obtain the authority of precedent. This situation, by nature, is similar to the
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case of Quebec where lower courts might not be bound by precedents of their superior
courts but by that of the SPC.

Improving the judicial independence is also one of aims of the court reform. To be
able to achieve the independence of courts, alter the regime of appointment of judges
as well as the quality of judges are contained in the reform proposals. 1657 It is noted
that ensuring judicial independence is also a requirement for the administration and
application of judicial precedents in Common Law countries. 1658 Therefore, the
improvement of judicial independence (which is planned under the current court
reform) will benefit the prospect for success of transplanting judicial precedents.

Two of the three requirements for the common law courts to administer and apply
judicial precedents will be possibly met via changes achieved under current court
reform in Vietnam. As a result, the court reform really plays a very important role in
establishing essential conditions that will contribute to the viability of judicial
precedents in Vietnam. Besides the steps of improving the court system, the SPC’s
jurisdiction and judicial independence, it is suggested that the following steps
todirectly assist the effectiveness of the application of judicial precedents be carried
out as soon as possible.

5.4.2 Steps suggested to be done for meeting the requirements to apply judicial
precedents

As noted above, Vietnam has the potential to build up a law report system. This was
clearly demonstrated by the evidence provided by decisions of judicial review issued
by the SPC (published in two volumes, 2003 and 2004). However, in order to create
an effective law report system, the ratio decidendi must be added in the court
decisions / judgments. Initially, the ratio decidendi must certainly appear in the
content of the SPC’s decisions on judicial reviews due to the possibility that the SPC
may temporarily be the only court with the role of creating judicial precedents.
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Currently, Vietnam does not allow courts to take charge of both law-making and law
interpreting roles besides their judging tasks. According to article 127 of the
Constitution 1992 and article 1 of the Law on Organisation of People’s Courts 2002,
the Supreme People’s Court, Local People’s Court, Military Courts and other courts
are bodies only with judging tasks for the Socialist Republic of Vietnam.
Additionally, law-making and legal interpreting is a function respectively vested in
the NA and the Standing Committee of the NA. Under the Constitution and law and
specific circumstance of Vietnam, at present, judges are not vested with law-making
and legal interpretation functions.

However, it is possible for Vietnam to vest the SPC with the role of legal
interpretation because the SPC, via its contribution to judging tasks and the
development of Vietnamese legislation, has shown more effectiveness in its legal
interpretation than the Standing Committee of the NA. Moreover, many scholars
agree and support the SPC being vested with this role. Therefore, the potential of
vesting the power of legal interpretation to the SPC is really high. However, such
recognition is required by the Constitution. From this, limitation and scopes of
interpreting law, if any, will also be declared. As a result, this recognition will provide
positive support for the application of judicial precedents in Vietnam; the SPC will
focus on the role of interpreting law of judicial precedents. Additionally, this
supplement to the Constitution corresponds to a current trend of Vietnam, that is, the
demand for increased transparency in every legal field. Moreover, it is also a very
important condition to bring judicial precedents into daily life.

Due to differences between the legal reasoning applying to Common Law judicial
precedents and the method of deduction in applying written law, judges initially needs
to be trained intensively to ensure they can apply the legal reasoning for the use of
judicial precedents. Then, law students also must be trained to be able to distinguish
differences in those skills and to carry out the skill of legal reasoning besides the
method of deduction after they finish their bachelor degree.

Training in legal reasoning should be assigned to law universities in Vietnam. In order
to implement this, some qualified university lecturers must be sent abroad to study
legal reasoning of the Common Law, or some qualified Common Law judges or
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university teaching staff should be invited to train teaching staff of Vietnamese law
universities. These possibilities are feasible because Politburo Resolution No 49
targets and encourages the building up of Ha Noi Law University and Ho Chi Minh
City Law University to become major and most important training venues for relevant
degree courses (such as the Bachelors of Laws), for lawyers, judges and other judicial
staff in Vietnam. In addition, both universities are targeted to update, supplement and
give training in new legal knowledge in terms of professional and practical skills. 1659
Therefore, there must be support in terms of finance as well as encouragement for
those major universities to complete the role of training. Overall, in order to prepare
for the applications of judicial precedents to become a reality, those steps are
indispensable to ensuring a substantial and necessary condition for the viability of
judicial precedents in Vietnam.

5. 5 The conclusion on the viability of judicial precedents
In the final step of the strategy for evaluating the possibility of success of the
transplant of judicial precedents, the ability of Vietnam to respond to the requirements
for the viability of judicial precedents, problems that may obstruct the application of
judicial precedents must be critically assessed and steps must be carried out to ensure
the viability and existence of judicial precedents in Vietnam. It can be stated that the
viability of judicial precedents in Vietnam is fairly high. However, it certainly takes
time for Vietnam to address its own problems which adversely influence the
application of judicial precedents. This conclusion is based on two following aspects,
(1) legal transplant theories and knowledge on Common Law judicial precedents, and
(2) specific features of the Vietnamese legal system.

(1) Legal transplant theory and requirements for the viability of precedents are
greatly satisfied. Vietnam satisfies both points required by the theories of legal
transplants. First, the application of judicial precedents is a solution selected for
addressing defects of Vietnamese legislation. Second, Vietnam has considerably met
two of the three three things required to maintain the viability of judicial precedents
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(that is, having a hierarchical court system, having an efficient law reporting system,
and ensuring the judicial independence, the last being the most problematic at this
time).

In relation to the court system, there is an existing hierarchical court system and it will
become more hierarchical in the near future due to the current court reform. In
relation to building up an efficient law reporting, this is definitely feasible given
existing achievements such as the publication of two volumes of SPC decisions on
judicial reviews (one in 2003, the other in 2004) to ensure transparency of the courts’
activities. Furthermore, the requirement for public disclosure of judgments and
decisions of courts is stated in the Politburo Resolution No 49 which will soon be
institutionalised.

Besides initial steps which are currently being undertaken in the court reform that
offer improvements in the structure of court system, in the SPC’s jurisdiction and
judicial independence, Vietnam must carry out some more steps that are required for
the application of judicial precedents. These are, namely, supplementing the
Constitution to recognise the power of legal interpretation of the SPC, adding the
ratio decidendi to judicial review decisions of the SPC and assigning the
responsibility of training in Common Law legal reasoning to major law universities in
Vietnam. The implementation of these steps is the reason that Vietnam should take
the time to ensure the viability of judicial precedents a reality.

(2) The particular features of the Vietnam that support legal transplants: There are
several factors supporting the viability of judicial precedents. First, support from the
CPV to apply judicial precedents is a firm guarantee for the recognition of judicial
precedents as official sources of law. Second, Vietnam has many historical as well as
contemporary experiences with legal transplants, and their introduction is supported
by legal scholars. These facts are convincingly increase the degree of the viability of
judicial precedents in Vietnam

It is admitted that several problems for the transplant of judicial precedents exist that
decrease the viability of judicial precedents in Vietnam. Lacks of the ratio decidendi
in court judgments and inadequate judicial independence, the differences between the
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legal reasoning in the Common Law and the method of deduction used in applying
written law in Vietnam, and the rigid view of the adjudicative role of the SPC needs
to be addressed to enable the application of judicial precedents. Other weaknesses
include the unreasonable structure and workload allocation of the current court
system. However, a number of court reform documents have indicated that most of
those disadvantages are targets for reform so it is hoped that they will be addressed
shortly. 1660 Like the issue of a lack of judicial independence, it is expected these
obstacles will be soon solved by the current court reform.

Generally, the ability of Vietnam in responding to the requirements of the viability of
judicial precedents is far greater and stronger than the drawbacks. In addition,
problems are largely targeted for solution under the current court reform scheme,
which brings greater likelihood of success for this transplant in Vietnam. The
evidence therefore suggests that the viability of judicial precedents in the Vietnamese
legal system is likely to be fairly great although it is noticeable that Vietnam needs the
time for addressing problems to meet the requirements for the viability of judicial
precedents. The confirmation of the viability of judicial precedents in Vietnam is a
basis to evaluate the applicability of the Common Law judicial precedents in Vietnam
which will be presented in the next chapter – Conclusion. This chapter will include
findings of the chapters of the thesis and present answers on the questions regarding
the applicability of judicial precedents in Vietnam; the degree to which they can be
applied and limits that may apply.
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6

CONCLUSION

Vietnam is in transition towards the market-based economy. This usually leads to
quick specific changes in written law so that there is sometimes no systematic legal
adjustment. Moreover, inheriting many features of the socialist civil law system, there
is a lack of sophisticated detailed law in Vietnam.

As set out in Chapter 1, one of current legal issues of Vietnam comes from the
acceptance of a single source of law, namely, legislation. Defects of legislation
including its inadequacy of legal interpretation, the uncertainty and the deficiency
make the application of law less ineffective. In order to overcome those drawbacks,
transplanting and applying Common Law judicial precedents which have had
strengths that legislation lacks is considered to be sensible. However, whether judicial
precedents can be viable in the legal system of Vietnam and to what extent the
applicability judicial precedents can be carried out in Vietnam must be evaluated
critically before this transplant is practically processed. Evaluation will be based on
findings in relation to the discourse on legal transplants, Common Law judicial
precedents, the Vietnamese legal system and a critical examination of the viability of
judicial precedents. Main findings will be summarised and the viability of judicial
precedents will be identified first, and the conclusion on the applicability of judicial
precedents in Vietnam will be then presented.

6. 1 Summary of main findings
This summary is designed to answer substantially to all subordinate questions and to
identify the viability of judicial precedents in Vietnam which is posed in the first
primary question posed in Chapter 1. Main findings in this summary range from the
issues relating to (1) legal transplants, (2) judicial precedents in the Common Law, (3)
the legal and court system in Vietnam, and (4) the viability of judicial precedents in
the Vietnamese legal system. They are also grounds for the conclusion on the
applicability of judicial precedents in the legal system of Vietnam – the second main
question of this thesis.
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(1) Borrowing the Common Law judicial precedents as a source of law in Vietnam is
a case of legal transplants. As studied in Chapter 2 of this thesis, legal transplants are
still a controversial phenomenon in legal fields. Although two major theories of legal
transplants viz. the theory of Alan Watson and that of Kahn-Freund play a very
important role in providing the background knowledge and information regarding
related issues in legal transplants. There have existed continual debates on typology,
viability, meaning of success and factors for the success of legal transplants.
Therefore, there generally remains no unanimous confirmation regarding those issues.
For instance, the possibility of success of legal transplants is still debated and
opinions ranged from impossible, possible, and successful to varying degrees. As a
result, it can be seen that two existing theories of legal transplant have not totally been
convincing regardless of the fact that they provide background and basis for a variety
of arguments in this field.

In this discipline, the theories of Alan Watson and Kahn-Freund are not totally
convincing. This has because each has certain strengths as well as drawbacks.

Theory of Alan Watson

There are three strong points this theory offers. First, the practicality or functionality
of a transplanted law is considered to be the most important factor in legal transplants.
This can help solve certain legal issues or improve a recipient legal system. In other
words, a transplant can meet certain needs of a recipient country in legal fields. Based
on this factor, law-makers can sensibly consider transplanting a foreign legal rule if it
fills a need in the recipient country. Thus, similarities in terms of legal system or
politics between the donor and recipient country are not a requirement for a legal
transplant to be successful. Second, according to Alan Watson, the condition for a
successful transplant is that the application of a transplanted rule does not harm the
legal system, politics and culture of the recipient country. Third, the most impressive
strength in Watson’s theory is its acceptance that applications of legal transplants can
be different from that in the donor country. An argument for accepting the difference
in application is that a legal transplant must not only be accommodated within the
context of the recipient country, it must also accommodate (or adapt to) its new host.
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However, there are two drawbacks to his view. First, Watson seems to be subjective
in considering that knowledge of the legal system of donating country is not
necessary. This view is clearly inappropriate. Without understanding on the legal
system of donating country or at least the functionality and operational rule of a
transplanted rule, the recipient country cannot realise the potential uses and
application of that rule. In other words, without such knowledge the recipient country
will not be able to supply indispensible conditions that may be required for the
viability of that legal transplant so as to ensure its existence in a new legal system.
Second, Watson is excessively optimistic to appear to believe that borrowing a
foreign legal rule is an easy task. This view contradicts what happens in the practice
where there were some successful legal transplants and some that have failed to
succeed.

Theory of Kahn-Freund

The view of ‘level of transferability’ in Kahn-Freund’s theory is very great. This
accurately reflects the extent of success and failure of legal transplants occurring in
practice.

However, there are two problematic issues in the theory of Kahn-Freund. First, it is
very difficult to carry out an assessment of conditions for the viability of legal
transplants. For instance, one of the conditions required is the recipient country must
possess similar a legal, social-political context with that of the donor country.
Practically, this condition has rarely occurred in the history of legal transplants when
most of laws have been transplanted from the advanced to less developed legal
systems. Second, this theory puts more weight on political factors to determine the
possibility of success of a legal transplant rather than the functionality of a
transplanted rule in the recipient country. This view may not be sufficient when one
of initial requirements recognised to determine the viability of any transplant is
whether a proposed rule meets certain legal need or benefits the legal system of
recipient country.
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On the assessment of theories of legal transplants of Watson and Kahn-Freund,
Watson’s theory is much more convincing. It provides more workable approaches to
evaluate the viability of legal transplants. However, there are still some existing
weaknesses in Watson’s theory. Therefore, the adoption of Watson’s theory should be
combined with the strength of Kahn-Freund’s.

Considering the major theories and current debates on legal transplants, the possibility
of success or failure of a legal transplant is evaluated on the basis that a transplanted
rule may benefit or harm the legal system of the recipient country. This evaluation
must be conducted from the viewpoint of the recipient country. As a result, the
success of any transplant cannot be unilaterally based on a comparison of the
application of a transplanted rule between the donor country and the recipient country.
It needs to be identified on the assessment of the benefits or harms that transplanted
rule offers to the recipient country’s legal system.

Furthermore, the strategy of evaluating the viability of legal transplants is identified
as consisting of three steps. The approach of step one is to identify the real need for
the adoption of a legal transplant – that is, it must be considered to be able to address
certain legal issues or improve the legal system of the recipient country. In step two, a
study on the transplanted rule in its original legal system is conducted in order to
understand the requirements or conditions for its viability. Finally, an assessment on
the possibility of the recipient country to meet those requirements to maintain the
viability of that transplant remains the final step. After that, knowledge obtained from
the above steps will be synthesised with the specific context and features of the
recipient legal system, and the applicability of a legal transplant in a recipient country
confirmed in terms of modifications and limitations.

In spite of the controversy on legal transplants, findings relating to legal transplants
mostly show the high possibility of success of legal transplantation via the provision
of theoretical background and methods to carry out an effective process of
transplantation. Accordingly, the adoption of judicial precedents into Vietnam aims to
address weaknesses in legislation and can be modified to accommodate the specific
legal situation of Vietnam. Therefore, those findings are indispensable for a
conclusion on the applicability of the transplant of judicial precedents in Vietnam.
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(2) Following on the strengths of the major theories of Watson and Kahn-Freund, in
order to evaluate the success the transplant of Common Law judicial precedents,
several issues need to be studied. For instance, as a source of law, whether the
doctrine of precedent can be useful to address weaknesses in the written law in
Vietnam, whether Vietnam’s condition can meet the requirements for operation and
availability of precedents and whether the application of precedents can cause any
harm to Vietnam. In chapter 3 of this thesis, thus, the doctrine of precedent is specific
to cover the roles, the regime and requirements for the operation of judicial
precedents. As a source of law, judicial precedents are considered to be a basis for the
legal development of the Common Law. Law making and law interpreting are two
main roles of the judicial precedents. Law making is very particular role of judicial
precedents. Judges will create the law in case legislation is silent or no judicial
precedents exist for addressing a certain issue. Consequently, in nature, judges help
‘fill the gap’ in the legal system by making judicial precedents. In addition, the law
making role really makes judges more powerful in taking charge of their judging
tasks.

In terms of the law interpreting role, courts can interpret legislation and subordinate
legislation to overcome defects of legislation. For instance, the ambiguity of statute
law, the multi-meaning of language, and the uncertainty of fact situations can
generally endanger legislative clarity and serve as a drawback to legislation. From this
role, interpretation of words, articles or the whole code, carried out by courts, can
involve judicial precedents. Besides, interpretation also ensures that the real meaning
of statute law or view points of law makers is observed.

There are two main parts in a judicial precedent, namely, ratio decidendi and obiter
dictum. They have different positions. The binding part of a precedent is ratio
decidendi which contains the principle of law that judges apply to decide cases.
Obiter dictum usually contains comments of the deciding judge which do not
determine the decision of the case. It, therefore, is not binding or sometimes, having
persuasive authority only. Additionally, obiter dictum contributes to emphasise the
important role of the ratio decidendi and control judges so they create judicial
precedent in accordance with the doctrine of precedent.
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The doctrine of precedent or stare decisis contains the regime of operation of judicial
precedents. In this doctrine, the principle ‘like case must be decided alike’ is central.
It allows a rule set up in the previous precedent to be a legal basis to address
subsequent similar cases. As a result, the strong binding force of judicial precedents is
confirmed and judges are bound by precedents and must start from precedents to
decide subsequent cases to ensure the above principle is maintained.

In addition, the doctrine of precedent operates hierarchically, namely, vertically and
horizontally. Vertical operation means that lower courts must follow judicial
precedents of higher rank courts. A court which is regulated by the law, in horizontal
operation, must be bound by its own precedent or that of other same rank courts. The
vertical flow is considered to ensure the stability of the legal system where judicial
precedents of the higher level courts are guaranteed to be followed by lower courts in
the court system. Maintaining the consistency and uniformity of the legal system is
assumed to lie in the horizontal flow where binding force of precedents exists within a
court.

Furthermore, backward-looking and forward-looking influences are the scope of the
doctrine of precedent. Regarding the backward-looking aspect, judges must always
seek past decisions to help address current cases. In the aspect of forward-looking
influence, current judicial precedents will continually impact on the future similar
cases. It can be seen that the former, to a certain extent, restrains the flexibility of
current judges while the latter supports the creativity of current judges in cases where
no previous precedent existed. As a result, the continuity and change of a legal system
are contributed to by the doctrine of precedents.

In order to administer and apply judicial precedents, there are at least three factors
required for the application of judicial precedents. First, a hierarchical court structure
is indispensable for applying precedents. The hierarchy guarantees the operation of
judicial precedents where lower courts are bound to follow precedents of the higher
courts. Therefore, without the hierarchical structure of court system, judicial
precedents cannot certainly be activated.

312

Second, the independence of judiciary is another condition for applying precedents as
a source of law. Following the doctrine of precedent, judges in the Common Law are
visibly more powerful when they take charge of not only judging tasks but also
interpreting-law and making-law tasks. In order to carry out their job, independence is
an essential element to ensure their impartiality, the appropriate supervision of judges
by their peers and fair trials. Judicial independence is guaranteed by legislation, and
fostered by security of tenure, immunity from suits and generous remuneration for
judges.

Third, having an effective law reporting system is a requirement for the operation of
judicial precedents. Court judgments/decisions have no precedential authority if they
are not reported and published in collections of law reports. A law reporting system
must obtain quality law reports with systematic arrangements of judicial precedents,
and an orderly arrangement of components in each precedent. It is considered to be
effective when it can ensure accuracy, reliability and easy access.

Overall, those findings presented, which are achieved from the study of Chapter 1,
Chapter 2 and Chapter 3, are indispensable knowledge needed in the process of
evaluating the viability of judicial precedents in Vietnam. This provides considerable
important information relating to features of judicial precedents via the doctrine of
precedent to confirm requirements or conditions for the viability of judicial
precedents in their original legal system, namely, the Common Law. On this basis,
assessment on whether Vietnam can meet those requirements and which aspect
Vietnam can prospectively improve to adapt to the existence of judicial precedents
and conclude that the transplant of Common Law judicial precedents in Vietnam is
viable.

(3) As the major theories of legal transplant indicated, issues relating to Vietnam’s
legal and court system need to be clarified to assess its viability for judicial
precedents. There are several findings which directly influence the transplant of
judicial precedents.

First, Vietnam has considerably changed its legal system to respond to the pursuit of
market-based economy and the aim of international economic cooperation. For
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instance, the legal system of Vietnam is not completely a pure socialist legal system
although in the past, it was quite easily stated that the legal system of Vietnam
belonged to the Socialist legal system. In order to carry out its aims, Vietnam is
willing to borrow strong points from the advanced legal systems in both Civil Law
and Common Law to improve its legal system.

Third, one part of Vietnamese law is usually constituted from policies and resolutions
of the CPV. This is a peculiar feature of the Vietnam legal system due to the existence
of a unique political party, namely, the CPV. Policies of the CPV are always
institutionalised to become laws in the near future. Moreover, the court personnel are
actually controlled by the CPV to ensure that judges are highly qualified as being
loyal to the policies and plans of the CPV.

Fourth, Vietnam is in the process of implementing court reform. Weaknesses of the
current court system are being solved in tandem with changes that will occur in the
court reform. It should be noted that the structure of the current and prospective court
system are both hierarchical. Many things remain to be improved via the court reform
and court structure and workload allocation following the implementation of the
reform will ensure that the system will be far better placed to apply judicial
precedents than that of the existing court system.

Those findings in this chapter are worth analysing because they directly impact on the
viability of judicial precedents in Vietnam. This transplantation is stipulated in
important documents of the CPV which will soon become law; the willingness of
Vietnam to change its legal system and the court reform which is currently being
processed is making the court system more effective. Those elements, thus, promise
to benefit the transplant of judicial precedents into the Vietnamese legal system.

(4) Following on the strategy of evaluating the viability of legal transplants, the
viability of a legal transplant can be identified via the assessment of following factors,
that is, the function of the transplant, the ability of recipient country to meet the
requirements of that transplant, and problems the recipient country might encounter in
its adoption of that transplant. Unravelling those factors in the transplant of judicial
precedents in Vietnam provides important findings as follows:
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The adoption of judicial precedents aims to address drawbacks of its legislation.
Strengths of judicial precedents will help overcome the weaknesses of legislation and
subordinate legislation in Vietnam. The ability of Vietnam to respond to and meet the
requirements of judicial precedents are expressed in two aspects, namely, the
requirements of theories of legal transplants and of the viability of judicial precedents,
and specific features of the legal system of Vietnam. As for the first aspect, Vietnam
mostly meets the necessary requirements. It already has a hierarchical court system
(which will be further improved in the current court reform), the potential for an
effective law reporting system and the possibility of vesting the interpreting law role
in the Supreme People’s Court.

Regarding the aspect of specific features of the legal system, complete support from
the CPV, previous experiences of legal transplants and support from legal scholars for
learning foreign laws will benefit the transplant of judicial precedents. Findings on the
ability of Vietnam offer grounds, at first glance, to confirm that judicial precedents
are viable in the Vietnamese legal system.

The problems which influence the viability of judicial precedents are a lack of the
ratio decidendi in court judgments, the differences between the legal reasoning in the
Common Law and the method of deduction in Vietnam in applying laws, the
insufficient judicial independence, a rigid view held on the judging role of courts and
other weaknesses of the current court system. Those problems combined with the
availability of the existing ability of Vietnam to meet requirements of judicial
precedents critically evaluate the viability of judicial precedents in Vietnam, that is,
judicial precedents are identified as being viable in Vietnam but it will take time. This
viability can become a reality after Vietnam addresses its problems.

The effort of Vietnam in regard to the adoption of legal transplant is manifested in the
steps which are being taken under the current court reform and suggested steps that
must be carried out. In relation to the former, the hierarchy, jurisdiction of courts and
the independence of judiciary are being improved by the court reform. In the latter,
suggestions are clearly made to tackle existing problems: the addition of the ratio
decidendi to the SPC’s judicial review decisions, the supplementing of the
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Constitution with the power of legal interpretation of the SPC, increased training in
Common Law legal reasoning and the goals set for that training (including suggested
venues and learning pathways). Those steps, if they are completely carried out will
undoubtedly help increase the viability and applicability of judicial precedents in the
legal system of Vietnam.

Overall, the findings of the ability of the country in responding, the problems of it
may encounter in relation to the requirements of judicial precedents, the court
structure, organisation and other changes which considerably influence the adoption
of judicial precedents, all are grounds to reasonably confirm that the viability of
judicial precedents in the legal system of Vietnam is fairly high. In addition, they also
offer grounds to identify certain limitations and modifications in the applicability of
judicial precedents in Vietnam. However, Vietnam must make efforts to tackle its
problems that obstruct this viability. Therefore, it may take time for this viability to
truly express itself. These findings comprise extremely important information that
leads one to conclude the applicability of judicial precedents in the Vietnamese legal
system which is posed in the second main questions of this thesis.

6. 2 A conclusion on the applicability of judicial precedents in the Vietnamese
legal system
The viability of judicial precedents in the Vietnamese legal system has been identified
although in order to become true, it, to a certain extent, takes time and depends on the
efforts of Vietnam to address its existing problems. This viability provides a firm
basis for the adoption of judicial precedents which can be successfully transplanted in
Vietnam. As learnt from theories and debates on legal transplant, the success of any
legal transplant is not rigidly understood so that the application of the transplant in
recipient country must be compulsorily similar to that of the origin country. Its mode
of action and performance can be modified to accommodate specific conditions or the
context of the recipient country’s legal system. This corresponds with the case of
transplanting judicial precedents in Vietnam.

316

From the evaluation of the applicability of judicial precedents which is based on
findings on the theories of legal transplants, the requirements of the viability of
judicial precedents and the specific features of the Vietnamese legal system, Vietnam
currently is in an advantageous condition to generally meet them. The legal system of
Vietnam has been much changed to facilitate the development of its market-based
economy and international economic integration. Vietnam is willing to make changes
in the legal field too if they improve the legal system and do not adversely influence
Vietnam in terms of politics or specific legal feature. Moreover, the adoption of
judicial precedents fulfils a need as well as a desire of Vietnam and is referred to in
policies of the CPV as suited to overcoming drawbacks of the legal system.
Furthermore, possible changes which are being made in the current court reform also
benefit the transplant of judicial precedents. Additionally, differences in legal
background between Vietnam and the Common Law are not obstacles in the adoption
of judicial precedents inVietnam. This is confirmed as true in Glenn’s ‘multivalence’
view mentioned in Chapter 1.

Therefore, certain modifications must be made and certain limitations acknowledged
in the application of judicial precedents due to some particular features of the
Vietnamese legal system which may hardly be changed, at least at the present time.
For instance, the making-law role cannot contemporarily be vested to the judiciary,
including the SPC. In addition, differences in application of precedents between the
Common law and the Vietnamese law can be made to avoid existing weaknesses in
applying judicial precedents in the Common Law.

As a result, the application of judicial precedents in Vietnam will not be identical to
that of the Common Law. It must be modified and re-created to be more appropriate
for the current features the Vietnamese legal system and combined with an avoidance
of existing drawbacks in the Common Law. The application of judicial precedents
will be modified and limited in three issues, namely, roles of judicial precedents, the
authority of issuing judicial precedents and the authority of publishing law reports.
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(1) Roles of judicial precedents

In the Common Law, judicial precedents have both interpreting-law and making-law
functions. However, due to an existence of a rigid view on a refusal of law-making
role of the court and a need to address defects of legislation in Vietnam, the
interpreting-law role of judicial precedents can definitely be applied and developed in
Vietnam. This issue needs to be understood in a greater sense, namely, in addition to
the interpreting-law role of judicial precedents, applications of law and general legal
rules of judges which are performed in judgments are also precedents followed by
inferior courts. As mentioned in Chapter 1, defects of the Vietnamese legal system are
the uncertainty engendered by inadequate or very generalised framing of legislation,
the inadequacy of legal interpretation; and a lack of laws. Thus, the application of
judicial precedents, especially its role in the interpretation of law can still be worth the
effort of overcoming most of those drawbacks to a certain extent for the anticipated
benefits.

At present, in Vietnam, most are convinced of the role of legal interpretation and
strongly agree that such a role be vested in the SPC; while law making role seems to
be impossible for this court, at least in the contemporary period. The authorisation of
legal interpretation for the SPC is considered to benefit the legal system of Vietnam
because it can deal with existing drawbacks. They are the generalised feature of
legislation, the poor implementation of the Standing Committee of the NA in its
performance of legal interpretation, the silence of laws and the overlap between laws
in many cases. Furthermore, targeting the law interpreting role in the SPC and lawmaking role in the NA corresponds to a new trend in the current English legal system.
In this trend, as discussed in Chapter 3 of this thesis, the newly established Supreme
Court more focuses on the role of interpreting and clarifying the law while the
making-law role mainly belong to the Parliament.

In addition to those benefits, there are other factors which increase the possibility of
vesting the legal interpretation to the SPC. First, the SPC, in the process of
implementing its judging tasks, has practically played this role – and effectively –
regardless that it has no authority of interpreting law. Second, the contribution of the
SPC in legal interpretation, via its resolutions, circulars, annual reports and guidance
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documents, is widely recognised as constituting future legislation. Third, the support
of Vietnamese legal scholars and an existence of a similar example where the
executive body take charges of law-making role due to the practical demand also
make the case for vesting of legal interpretation in the SPC much stronger and more
feasible.

(2) The authority of issuing judicial precedents

It can be affirmed that the SPC will be unique in taking charge of issuing precedents.
High Courts and the Court of Appeal can not obtain this authority, at least currently.
However, the application of judicial precedents may be better and more complete if
those courts could obtain it because they are high level courts which usually have the
jurisdiction of addressing appellate or complicated cases. There are two reasons for
this limitation. First, as analysed, the interpreting-law role of judicial precedents will
be applied in Vietnam, while the power of legal interpretation may just possibly be
vested only in the SPC. Obtaining this power is impossible for other courts in the
system at the current time because there is no power of legal interpretation vested to
those courts by the Constitution (article 27 of Constitution 1992). Additionally, courts
(except the SPC) have no influence to the court system and legal system as the SPC
does. 1661

Second, the independence of the SPC is clearly higher than that of other courts in the
court system due to its specific functions, the dependence of inferior courts on it, and
the greater feasibility of an improvement of its independence. According to the
Constitution, adding to its judging tasks, the SPC has had functions of summarising
experiences at trials and guiding inferior courts. Therefore, this is the only subject
which is apparently proactive in deciding many cases. For instance, it can determine
and give decisions for those requesting case outcomes. Additionally, because of the
limitation in qualification and sometimes due to habit, judges of inferior courts tend to
depend on the discretion and guidance of the SPC in deciding case.

1661

See discussion on the possibility of vesting the role of interpreting law in the Supreme
People’s Court in section 5.2.3 of this thesis, pp 255 −8.
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Moreover, an improvement in the independence of the SPC in following the Common
Law standard is possibly more easily achieved than would be the case if trying to
improve the whole court system ‘at a single blow’. Much of the desired additional
change lies outside the immediate purvey of the judiciary. For instance, a longer term
of office (perhaps increased to ten years) and security of tenure where all judges of
the SPC could only be removed by the decision of the NA, immunity from suits
(where judges can be exempted from their civil suits in connection with their judicial
acts) and the offer of more generous remuneration for SPC judges of highest rank
would be feasible to encourage the SPC judges to create high quality precedents,− all
lie in the hands of the CPV and the NA. And change is clearly occurring as benefits
are realised for the country. Beginning with the SPC makes sense.

The situation, which is discussed in Chapter 5, in which only the highest court in a
court system has precedent authority exists in Quebec Province (Canada). This
example is also a basis for increased belief in the feasibility of the transplant of
Common Law judicial precedents into the Vietnamese legal system.

As a result, the general rule of the binding of judicial precedents will be performed in
two directions. First, inferior courts must be bound by precedents issued by the SPC.
Second, the SPC itself must follow its own precedents.

(3) The authority of publishing law reports

Having an effective law reporting system is one of requirements for administering and
applying judicial precedents. One thing will be different between the English and the
Vietnamese law reporting system, namely, only one body will be vested with the
authority of publishing precedents.

Judicial precedents which are reported in law reports will be recognised as an official
source of law in Vietnam. Based on the common method of Vietnam in administering
sources of law and the avoidance of weakness of the English legal system in
publishing law reports, it can be foreseen that there must be only one body of the SPC
which will take charge of the authority of selecting and publishing judicial precedents.
Judicial precedents must be issued in the collection of the government which can be
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similar to the Official Gazette, or in the Official Gazette itself. This method aims to
ensure the unity and accuracy in the release of precedents in law reports.

Moreover, to offer an effective law reporting, the ratio decidendi must be available in
court judgments and Vietnamese judges must be trained to attain understanding of the
legal reasoning in the Common law for applying precedents. In addition, training in
the way of writing judicial precedents in accordance with their standards presented in
the Common Law is also essential. This factor further supports the body of the SPC
be the unique body authorised to select and publish precedents. In the current context,
qualifications of judges in various levels of courts are not completely adequate and
the application of judicial precedents is very novel in Vietnam. Thus, training on
applying and writing precedents should be offered beforehand to the SPC judges. It
would also reasonably be an experiment in advance of subsequent training for other
courts’ judges.

6. 3 Epilogue
There are many factors to offer the encouragement to the transplant of judicial
precedents in Vietnam. They consist of the need for Vietnam to address the weakness
of its legislation and the apparent strengths offered by precedents to fill legislative
gaps, the eagerness of Vietnam in transplanting Common Law judicial precedents,
and the strong possibility of success of legal transplants which has been confirmed.
These factors provide strong motives for Vietnam to transplant precedents into its
legal system.

Compared with the application of judicial precedents in the Common Law, there are
several modifications and limitations in the applicability of judicial precedents in
Vietnam which relate to three issues, namely, the roles of judicial precedents, the
authority for issuing judicial precedents, and the authority for publishing law reports.
With those modifications or limitations, based on the theory of legal transplants, the
transplant of judicial precedents into the Vietnamese legal system is still recognised as
having a high possibility of success. This seems to have multiple benefits from that
success. The application of judicial precedents in Vietnam will accommodate its
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current and near future legal context and simultaneously avoid of weaknesses existing
in the application of precedents in the Common Law.

Objectively, the viability and the applicability of judicial precedents as a source of
law in the Vietnamese legal system have been identified. However, it is noted that the
viability of judicial precedents cannot be automatically assumed nor available
immediately. Its availability still depends on the efforts of Vietnam to carry out
necessary steps (as analysed in section 5.4 of Chapter 5) to meet requirements that
would maximise the possibility of success and viability in implementing judicial
precedents in Vietnam. Therefore, in spite of the situation that judicial precedents are
identified as viable in the Vietnamese legal system, Vietnam needs the time to tackle
existing problems to ensure their factual viability. Consequently, the current time may
not be an appropriate for Vietnam to process the adoption of judicial precedents. This
transplant should be done after having prepared carefully in regard to court decisions,
legal reasoning, law training bodies, the independence of the judiciary and other
issues to respond to the requirements of the viability of judicial precedents in the
Common Law.

According to the fact that is refered in statement of problem (section 1.2 of Chapter
1), Vietnam has targeted to apply Common law judicial precedents by 2020.
Therefore, this thesis will sensibly make a contribution to the ongoing preparation for
the practical application of judicial precedents in the Vietnamese legal system.
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