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Legislating away Indigenous Rights

D. Howard-Wagner

Abstract

In January 1998, after two years of implementing the Howard government’s agenda in relation
to various national and highly controversial issues, such as the granting of consent under the then
World Heritage Properties Conservation Act 1984 (Cth) for the development of Hinchinbrook ma-
rina and resort, I was promoted to a senior policy position within the Office of Indigenous Affairs.
This was the branch of the Department of the Prime Minister and Cabinet responsible for advising
the Prime Minister and Cabinet on Indigenous affairs. It was a particularly contentious period for
Indigenous affairs. The Office of Indigenous Affairs was conducting a review of policy develop-
ment functions, and administration of the Aboriginal and Torres Strait Islander Commission (AT-
SIC); drafting the Native Title Amendment Bill 1998 in response to the High Court Wik decision;
drafting the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998 in response to the
Hindmarsh Island Bridge affair; and managing matters relating to the Howard government’s deci-
sion to approve the construction of a uranium mine at Jabiluka within the World Heritage-listed
Kakadu National Park. It also housed the Council for Aboriginal Reconciliation. I was assigned
to a small legal policy team responsible for the preparation of the Aboriginal and Torres Islander
Heritage Protection Bill 1998 that would repeal and replace the existing Aboriginal and Torres
Strait Islander Heritage Protection Act 1984 (Cth). Our small team of three people was respon-
sible for working with the Office of Parliamentary Counsel within the federal Attorney-General’s
Department in preparing the clauses and content of the Aboriginal and Torres Strait Islander Her-
itage Protection Bill (‘the Bill’) and the Explanatory Memorandum. We were also charged with
responsibility for liaising with the states and territories about specific sections of the Bill. The
team prepared all parliamentary speeches, includingthe second reading speech that introduced the
Bill into Parliament. While we were responsible for these tasks, we received our directions from
the Prime Minister and Cabinet, including specific details about the objectives and intent of the
legislation. Official and confidential Cabinet documents detailed this information. At the direc-
tion of the Prime Minister and Cabinet, bureaucrats designed the Bill to take a broader focus than
simply Indigenous heritage protection. The Bill focused on balancing competing interests.
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Introduction

In January 1998, after two years of implementing the Howard
government’s agenda in relation to various national and highly
controversial issues, such as the granting of consent under the then
World Heritage Properties Conservation Act 1984 (Cth) for the development
of Hinchinbrook marina and resort, I was promoted to a senior policy
position within the Office of Indigenous Affairs. This was the branch
of the Department of the Prime Minister and Cabinet responsible for
advising the Prime Minister and Cabinet on Indigenous affairs. It was
a particularly contentious period for Indigenous affairs. The Office of
Indigenous Affairs was conducting a review of policy development
functions, and administration of the Aboriginal and Torres Strait
Islander Commission (ATSIC); drafting the Native Title Amendment
Bill 1998 in response to the High Court Wik decision; drafting the
Aboriginal and Torres Strait Islander Heritage Protection Bill 1998
in response to the Hindmarsh Island Bridge affair; and managing
matters relating to the Howard government’s decision to approve
the construction of a uranium mine at Jabiluka within the World
Heritage-listed Kakadu National Park. It also housed the Council for
Aboriginal Reconciliation. I was assigned to a small legal policy team
responsible for the preparation of the Aboriginal and Torres Islander
Heritage Protection Bill 1998 that would repeal and replace the existing
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth).
Our small team of three people was responsible for working with the
Offtice of Parliamentary Counsel within the federal Attorney-General’s
Department in preparing the clauses and content of the Aboriginal
and Torres Strait Islander Heritage Protection Bill (‘the Bill’) and the
Explanatory Memorandum. We were also charged with responsibility
for liaising with the states and territories about specific sections of
the Bill. The team prepared all parliamentary speeches, including
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the second reading speech that introduced the Bill into Parliament.
While we were responsible for these tasks, we received our directions
from the Prime Minister and Cabinet, including specific details about
the objectives and intent of the legislation. Official and confidential
Cabinet documents detailed this information. At the direction of the
Prime Minister and Cabinet, bureaucrats designed the Bill to take a
broader focus than simply Indigenous heritage protection. The Bill
focused on balancing competing interests.

Once it was tabled in Parliament the Bill was, at the direction of
the Senate, referred to the Parliamentary Joint Committee on Native
Title and the Aboriginal and Torres Strait Islander Land Fund for
consideration. Indigenous people, communities and organisations
were now able to comment on it, and their comments were directed to
the Howard government through the mainstream media and through
submissions to this parliamentary committee. What Indigenous
discourses revealed was that the Bill diverged considerably from the
recommendations set out in Elizabeth Evatt’s review of the Aboriginal
and Torres Strait Islander Heritage Protection Act 1984 (Cth), which was
intended to form the basis of reforms to the Act (Evatt 1996).

In 1995 Evatt had been commissioned by the then federal Keating
Labor government to conduct a review of the operation of the Aboriginal
and Torres Strait Islander Heritage Protection Act 1984 (Cth). The review
was aimed at examining the limitations of Indigenous heritage
protection legislation, more generally in light of the Hindmarsh Island
Bridge affair and other controversial developments considered under
the Act. Evatt’s report provided a detailed review of the federal, state
and territory heritage protection regimes following consultation with
various stakeholders including Indigenous people, communities and
organisations. Evatt’s recommendations for the Act’s reform ‘proceeded
on the basis that the Commonwealth provide a remedy of last resort as
a national responsibility’ (Joint Committee On Native Title and the
Aboriginal and Torres Strait Islander Land Fund 1998: 1). Amongst
other key recommendations, the review called for presumptive
(blanket) protection of significant Indigenous cultural heritage and the
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setting of uniform standards of accreditation for states and territories
that provided for substantial improvement to existing laws (Evatt
1996). The report also called for greater recognition and respect of
Indigenous customary law, particularly in relation to the disclosure of
restricted information such as ‘secret women’s business’. It proposed that
legislation take into account the cultural and customary concerns of
Indigenous peoples, recommending that these accounts not be bound
by technicalities, legal forms or rules of evidence (Evatt 1996). Evatt’s
report was presented to the Howard government shortly after it came

to power in 1996.

The review, to some extent, was a response to the Hindmarsh
Island Bridge affair. It was, in part, due to limitations of the Aboriginal
and Torres Strait Islander Heritage Protection Act 1984 (Cth) itself that the
application for protection of a significant sacred site on Hindmarsh
Island (Kumarangk) became one of the most controversial applications
to be considered under the Act by a federal Minister for Indigenous
Affairs. What commenced in 1998 with the intention to build a marina
at Hindmarsh Island (Kumarangk) later turned into a proposal to build
a bridge, known as Hindmarsh Island Bridge. A group of Ngarrendjeri
women claimed that a site within the proposed area for development
was significant in terms of ‘secret women’s business’. The group of
women later applied to the then federal Labor Minister for Aboriginal
and Torres Strait Islander Affairs, Robert Tickner for protection of
the site under the Aboriginal and Torres Strait Islander Heritage Protection
Act 1984 (Cth). What came to be known as the ‘Hindmarsh Island
Bridge affair’ was the subject of two Commonwealth Aboriginal and
Torres Strait Islander Heritage Protection Act 1984 (Cth) section 10 reports,
a South Australian royal commission, and a federal government inquiry
(Pritchard 2000: 1).

Within only months of coming to power, the new Howard
government introduced the Hindmarsh Island Bridge Bill 1996
into the House of Representatives. The objective of the Bill was to
remove the area around Hindmarsh Island Bridge from the scope of
the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth).
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The Explanatory Memorandum that accompanied the Bill through
Parliament explained in plain English the intent of each clause within
the Bill, setting out that:

The Bill is to enable the construction and operation of the Hindmarsh
Island Bridge without any further action being taken under the Heritage
Protection Act.

Legislation enabled the unimpeded construction and operation
of the bridge. The Hindmarsh Island Bridge Act 1997 (Cth) removed
the ability of the federal minister to make declarations in respect of
the area and removed the obligation of the minister to undertake a
section 10 inquiry under the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 (Cth). The 1984 Act, as it then stood, covered all
Australian territories except the area surrounding Hindmarsh Island
Bridge. The Hindmarsh Island Bridge Act 1997 (Cth) provided the entrée
to the redefining and redrafting of Indigenous heritage protection
legislation.

Next the Aboriginal and Torres Strait Islander Heritage
Protection Bill 1998 was designed to replace and repeal the existing
Act, overhauling federal Indigenous heritage protection legislation
more generally. The Bill, which was introduced into the House of
Representatives on 2 April 1998 and the Senate on 25 June 1998,
set out to regulate and legitimate new forms of economic and social
relations in which competing interests were to be balanced. Indigenous
cultural heritage protection was reconstructed in terms of economic
enterprise (Peters 2001: 3).

The proposed reforms represented a fundamental shift in the
nature of the federal government’s involvement in Indigenous
heritage protection. The Bill set out that once states and territories
were accredited according to a set of minimum standards, rather
than providing a remedy of last resort as a national responsibility,
federal Indigenous heritage protection legislation could only be
triggered in times when there was a threat to the ‘national interest’.
In its rationalisation of Indigenous heritage protection, the Howard

government intended to devolve responsibility for Indigenous heritage
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protection to the states and territories through a regime that did not
provide for presumptive (blanket) protection or uniform standards of
accreditation that would substantially improve existing laws. Effectively
the Bill provided for the decentralisation of any decision-making
away from the federal government — a freeing up of the development
approval process rather than greater protection of significant Indigenous
cultural heritage. Essentially, according to this model, the development
of Hindmarsh Island Bridge in South Australia, the initial dam
proposal at Junction Waterhole in the Northern Territory, and the
development of the Old Swan Brewery in Western Australia would
have gone ahead in their original form as approved by the relevant state
or territory government. The federal minister would no longer have
their former power to protect significant Indigenous sacred sites, which
was given under section 10 of the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 (Cth). This was a shift in the articulation
of the state and its role in Indigenous cultural heritage protection.
Commonwealth intervention in the past was constructed as having

hindered and delayed the approval process.

The new model for governing Indigenous heritage protection
was outlined in the second reading speech that accompanied the
introduction of the Bill into Parliament:

In order to achieve a fair and effective process for Indigenous heritage
protection a number of important changes are being introduced in the
Bill. In particular the Commonwealth heritage protection regime will
be reformed to address a number of difficulties with the operation of the
1984 Act and to clarify the respective roles of the Commonwealth and
the States. ...

Alongside the processes for protection of heritage areas and objects there
must be a system whereby other parties can seek approval to undertake
activities in relation to such areas or objects. This will ensure that
unnecessary delays or Court battles, such as we have seen at Hindmarsh
Island, can be avoided. Therefore the minimum standards require that a
State or Territory promote negotiated outcomes between those who want to
undertake an activity and the Indigenous people concerned to protect an
area. In addition, the minimum standards require the provision of a process

49



Howard-Wagner

whereby a developer can seek early approval for a proposed activity. This
may include relevant Indigenous people and an appropriate state authority
assessing the proposal and determining whether there are any heritage

sites at risk (Campbell 1998: 4046, emphasis added).

The Aboriginal and Torres Strait Islander Heritage Protection Bill
1998 sought to balance the various interests that come into conflict as
a result of Indigenous people making applications for the protection
of a significant site or area in relation to a proposed development such
as Hindmarsh Island Bridge. The Howard government thus shifted
the objectives of Indigenous heritage protection legislation away from
simply the protection of significant Indigenous heritage sites and areas,
creating a legislative instrument that would facilitate negotiated outcomes
in relation to conflicts arising from the proposal to develop within a
site or area of significant Indigenous cultural heritage. The reference
to fair and effective processes is a reference to negotiating and balancing
competing interests. A freeing up of the market occurs through the
freeing up of the approval process. While previously the legislation
privileged the protection of significant Indigenous cultural heritage,
the law now set out new procedures to rectify the imbalance. This, for
me, evidenced the application of a form of neo-liberal governance.

Working alongside those who were involved in reworking the
Native Title Amendment Bill 1997, I witnessed a similar process in
the drafting of amendments to the Native Title Act 1993 (Cth) to the
drafting of the Aboriginal and Torres Strait Islander Heritage Protection
Bill 1998. Bureaucrats mechanically went about implementing the
Howard government’s agenda, following directives set out in Cabinet
documents. The then Prime Minister John Howard and his Cabinet
were taking a direct role in resituating Indigenous rights in federal
legislation. Amendments to native title and Indigenous heritage
protection legislation became a point of comparison for me.

What paralleled these and future changes to federal Indigenous
heritage protection legislation were amendments to federal native
title legislation, following the High Court handing down its decision
in relation to the Wik Peoples v Queensland on 23 December 1996, a
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case wherein the Wik and Thayorre peoples questioned whether the
granting of specific pastoral leases had extinguished native title. The
High Court determined by a 4:3 majority that pastoralists’ rights and
native title rights could coexist on the same land.

This presumed ambiguity about leasehold titles in relation to the
coexistence of native title caused a ripple of outrage from the mining
and pastoral industries of Australia, and specific members of the Liberal
and National parties, that permeated the Australian populace. A major
scare campaign was mounted concerning the possible implications
of the Wik decision by mining and pastoral sectors of the Australian
community (Rothwell 1997: 1, 6). These sectors represented their
concerns not so much as a crisis for their industries but for the nation
as a whole. ‘Native title’ was antithetical to Australia’s long-term
economic interests and viability. Minority rights were being given
precedence over long-term viability of the nation. The National
Farmers’ Federation ran a national ‘scare campaign’ on television and in
the print media, asserting that no one was safe and that the Aboriginal

population could lay claim to anyone’s backyard (Kuhn 1998).

For the Howard government reform to native title law was
seen as necessary to pre-empt the development of common law by
defining extinguishment in legislation and specifying the grants that
provided for extinguishment (Burke 1998). Its campaign against
native title reflected much of the new moral forms and ethical basis
for neo-liberal governance at the national political level. This took
the form of a political response launched in reaction to what came to
be known as ‘the Wik decision’. In the words of John Howard, ‘the
pendulum had swung too far in favour of Aboriginal people’ (1997b).
Effectively amendments to native title and Indigenous heritage
protection legislation were about realigning the pendulum — balancing
competing interests. For Howard, the Wik decision had established a
framework for ‘native title’ in relation to leasehold land, particularly
pastoral and mining leases, that were untenable in relation to Australia’s
long-term economic interests and viability. Indigenous rights, in their
existing form, violated one of the cardinal principles of a neo-liberal
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logic — that is, ‘the potential right to veto over 78 per cent of the
land mass in Australia’ (Howard 1997a), not only obstructing the
free functioning of market forces but privileging minority interests.
Howard announced his ‘“Ten Point Plan’ that outlined amendments
that were to be made to the Native Title Act 1993 (Cth), in light of the
Wik decision, which set out to rectify this imbalance.

Reforms to the Aboriginal Land Rights (Northern Territory) Act 1976
(Cth) which were set out in the Aboriginal Land Rights (Northern
Territory) Amendment Bill 2006 Explanatory Memorandum adopted
a similar logic:

The principal objectives [of the Bill] are to improve access to Aboriginal
land for development, especially mining, to provide for the establishment
of devolved decision making structures for Aboriginal people, and
to improve the socio-economic conditions of NT Aboriginal people
(Aboriginal Land Rights (Northern Territory) Amendment Bill
Explanatory Memorandum 2006: 3).

As with the Native Title Amendment Act 1998 (Cth) and the
Aboriginal and Torres Strait Islander Heritage Protection Bill 1998, the
legislation set out to regulate and legitimate new forms of economic
and social relations in which competing interests are balanced, freeing
up and removing impediments to the smooth operation of a viable

economy within the Northern Territory.

The second reading speech accompanying the Bill’s introduction
into federal Parliament in May 2006 set out that ‘the reforms in this bill
are designed to do three things: provide for individual property rights
in Aboriginal townships, streamline processes for the development of
Aboriginal land and improve efficiency and enhance accountability
of organisations under the Act’ (Brough 2006b: 6). Changes to
land ownership, usage and tenure were central to reforms to the
Northern Territory land rights legislation in terms of providing for
quicker processes for exploration and mining, facilitating economic
development and allowing individual land management and ownership.
This objective was further reinforced through changes to land

tenure and the permit system under the Northern Territory National
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Emergency Response legislation, which was put in place in response to
violence and child sexual abuse in Indigenous communities (Howard-
Wagner 2007b). Through the move away from a community-based
approach to land management and ownership to a model of individual
housing/leasehold tenure, the Howard government attempted to
change the nature of land usage and tenure in the Northern Territory
(Scullion 2007).

Reflecting on the intent of the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth) in the second reading speech accompanying
the introduction of the Aboriginal Land Rights (Northern Territory)
Amendment Bill 2006 into federal Parliament, the then Minister for
Aboriginal and Torres Strait Islander Affairs argued that ‘hopes that
the granting of land would lead to an improvement in the lives of
local people [had] not been realised’, ‘the act had not been successtul
in facilitating productive use of the land” and that the ‘act need[ed] to
be amended to provide better economic outcomes’ (Brough 2006b:
5). However, Brough’s claims were slightly misleading. In 1998 the
Reeves report, entitled Building on Land Rights for the Next Generation
— Report of the Review of the Aboriginal Land Rights Act (Northern
Territory) 1976 indicated that, despite the land’s marginal economic
value, Aboriginal Territorians had greatly benefited from the creation
of ‘a situation that enables Aboriginal Territorians to own, live on or
freely visit their traditional “countries” [and that this was] a highly

productive use of this land’.

While the Howard government argued that the ‘measures contained
in the bill were vital to improving the well being of Indigenous people
in the Northern Territory’ (Brough 2006b: 7), in conducting its
inquiry into the proposed amendments as set out in the Bill the Senate
Committee on Community Affairs received a number of submissions
which contradicted this argument, suggesting that the Bill could be
detrimental to Indigenous land rights as communal title. For example,
the submissions highlighted the potential long-term undermining
effects of an individual title scheme, 99-year leases and traditional

owners losing control over decision-making in relation to their land
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(Calma 2006). The Law Council of Australia went as far as noting
that ‘[a]spiration toward individual ownership of property is not
inimical to Indigenous culture’ (Law Council of Australia 2006: 6).
The submission argued that ‘it is clear that Indigenous communities
observing traditional lifestyles maintain and share a unique relationship
with their land, which should not be disrupted by commercial
agreements ...” (Law Council of Australia 2006: 6).

Privileging Indigenous interests
and separate rights

The privileging of Indigenous interests and separate rights were of great
concern to the Howard government. As the then Prime Minister stated
in his historic speech at the Reconciliation Convention in 1997:

... We all have rights and obligations as Australians.

... We cannot share a common destiny if these rights are available to some

Australians, but not all.

Likewise, we cannot share a common destiny together as Australians if
different groups in our society have different standards of conduct and
different systems of accountability ...

You will all be aware that I have spent a great deal of time in trying to
find a just, fair and workable outcome in response to the decision of the High
Court of Australia in the Wik case. In working towards that solution, my
Government’s primary goal has been to strike a fair and reasonable balance
between the rights of indigenous people and the rights of other Australians, in
particular those in the pastoral and mining industries ...

I believe that the plan which I have put forward provides an equitable balance
between respect for the principles of Native Title, as laid down in the
Mabo decision, and the very legitimate interests of pastoralists and others

in securing certainty in carrying on and planning their activities.

I understand the heat and passions that this issue has generated on both sides

of the debate and I believe that it provides a fair and equitable outcome
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and I believe that my ten point plan provides the only basis of a proper
approach ... (Howard 1997c: 1, emphasis added).

The speech refers to the ruptures in Australian society created as a
result of the Wik decision. The Howard government positioned itself as
the adjudicator or facilitator of ‘fairness’, as having the role of striking
the ‘best and fairest solution’ — one that ‘strikes the Australian fair
balance’ between interest groups. The Howard government had a moral
imperative to act as Indigenous rights were seen as an impediment not
simply to the economy but also to the unity of the nation. Fairness
and unity were about an ethics of conduct, but the latter passing of

legislation to ‘strike this balance’ was a moral injunction.

As already indicated, much of the Howard government’s debate
about federal Indigenous law sought to question the appropriateness
of Indigenous rights, firstly, by asserting that Indigenous interests
were privileged over and above those of the general population and,
secondly, by questioning the integrity of Indigenous claims under
current legislation. For example, the Howard government later opposed
the Senate’s proposed amendments to the government’s Native Title
Amendment Bill 1998. The then Prime Minister argued:

The Bill [Native Title Amendment| as amended by the Senate will not
treat farmers and Aborigines equally. The Bill as amended by the Senate
gives special privilege to one group of Australians denied to others. It contains
provisions which are not available to other sectors of the Australian
community and are specifically available to one group, and that group of
Australians alone. It is a fundamental of our kind of society, and it is certainly
a fundamental of the approach of my government, that all Australians should
be treated equally before the law (Howard 1998: 2959, emphasis added).

Howard was critical of ‘social justice’ and its moral effects and
the demands of special interest groups who require special privileges.
The claims of all ‘interested parties’ must be treated as equivalent
and assessed in terms of practical outcomes for the general populace.
This was set against the previous legislation that privileged ‘special

interests’.
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Howard argued that the state should not grant and protect the rights
of some that are not available equally to others, particularly those of
Indigenous peoples, who seek special measures and rights not available
to others. This argument, to a degree, reflected the logic of Hayek,
an influential neo-liberal scholar and thinker who was critical of the
demands of special interest groups that required special privileges
(Hayek 1976). As Hayek stated, ‘the essence of the liberal position ...
is the denial of all privilege, if privilege is understood in its proper
and original meaning of the state granting and protecting rights to
some which are not available on equal terms to others’ (1976: xxxvi).
Hayek was also extremely critical of ‘social justice’ and its moral effects
(see Popper 1966). Hayek still stipulated, though, that it is the state’s
duty to the poor or minorities to provide social services. Nonetheless
government intervention, including one’s duties to the poor or
minorities, as Hayek saw it, should be strictly limited to providing
for the smooth operation of the market (see Hayek 1960). However,
Hayek’s thesis was not so much that the state should act to establish the
free market; rather, it was to be based on spontaneous outcomes of the
interaction of thousands or millions of individuals. While the Howard
government recovered this core Hayekian principle, it deviated from
the basic philosophy behind it. Hayek did not see market process as
occurring through legal compulsion or manipulation; that is, to use a
variety of measures — manipulation, bribery, law — to bring about
a situation in which market processes are taken as the norm. Hayek’s
view was that the spontaneously arising and operating market is in a
sense prior to law — a view which he expresses as follows: ‘The rule
of law is therefore not a rule of the law, but a rule concerning what
the law ought to be, a meta-legal doctrine or a political ideal’ (1960:
206). Hayek adds that “... in a democracy this means that it will not
prevail unless it forms part of the moral tradition of the community,
a common ideal shared and unquestionably accepted by the majority’
(1960: 206). At this point in time, this was not the case. Despite the
scaremongering, the Australian populace was divided over native
title. The High Court Mabo decision in June 1992, which overturned

the doctrine of ferra nullius, and the Keating government’s response
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to it, including in the form of Keating’s famous ‘Redfern speech’ and
the Native Title Act 1993 (Cth), had ensured that native title had, to a
degree, found an accepted place within the Australian psyche.

Thus the objection to separate rights and special privileges under
the Howard government had its own epistemological character.
Individuation served certain purposes and it stemmed from a neo-
conservative as well as neo-liberal moral basis, and it was not essentially
egalitarian in nature (Galeotti 1987). The Howard government’s
concern with ‘special privileges’ had as much to do with the moral
principles of neo-liberalism as it did to concerns that land rights
operated as an impediment to market forces as to the implementation
of new subjectivities through political, moral and cultural reforms.
It reflected, too, the merging of neo-liberal principles with neo-

conservative principles.

In later years the Howard government’s sentiments in relation to
the recognition of Indigenous culture or Indigenous customary law
as mitigating factors in criminal matters mirrored those expressed in
earlier years that all Australians should be treated equally under the law. This
was evidenced in the second reading of the Crimes Amendment (Bail
and Sentencing) Bill, read on the introduction of the Bill into federal
Parliament in September 2006, in which Senator Sandy McDonald
stated the following:

All Australians should be treated equally under the law. Every Australian may
expect to be protected by the law, and equally every Australian is subject

to the law’s authority.

Criminal behaviour cannot in any way be excused, justified, authorized,
required or rendered less serious because of customary law or cultural
practices. The Australian Government rejects the idea that an offender’s
cultural background should automatically be considered, when a court is
sentencing that offender, so as to mitigate the sentence imposed.

Likewise the bill will preclude any customary law or cultural practices
being taken into account, in the process of granting bail to an alleged
offender, in such a way that the criminal behaviour is seen as less culpable:
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All Australians, regardless of their background, will thus be equal before
the law ...

The high levels of family violence and child abuse in Indigenous
communities is appalling. The law covering such crimes must reflect the
fact that such criminal behaviour is unacceptable. (McDonald 2006: 10,
emphasis added).

The argument presented in the second reading speech for the
Crimes Amendment (Bail and Sentencing) Bill 2006 concerns removal
of Indigenous law or cultural belonging as the basis for a defence
or to mitigate the sentence imposed. The reforms were presented
as being necessary to stem the high levels of violence and abuse in
Indigenous communities and to ensure that proper sentences were
imposed for violence or sexual abuse against women and children
(McDonald 2006). Effectively, too, though, equal treatment of all before
the law is presented as serving the objective of removing the arbitrary
and uncertain elements of social and legal order. The amendments
in the Crimes Amendment (Bail and Sentencing) Act 2006 (Cth) were
designed to govern judicial discretion and interfere with judicial
powers in relation to Commonwealth matters and it was hoped that
the states and territories would follow with reforms to criminal law
in their jurisdictions. Thus the Howard government attempted to
constrain the judiciary from applying the law in an arbitrary and
discriminatory manner; the Howard government effectively restored
what it considered an imbalance in the area of common law. The moral
basis to this argument concerned what the law ought to be. It involved
a normative claim about the legal rights that ought to be established
and the type of equality society must protect.

Legislating separate rights for
Indigenous Australians

The jurisprudence of distributive or social justice puts forward an
alternative argument concerning what type of equality a just society

must protect. The most legitimate principle on which human rights
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have been claimed is the principle of distributive or social justice. For
example, distributive or social justice models legitimise laws that apply
specifically to women or racial groups such as Indigenous peoples.
Within this logic, rights are valid claims made on the basis of certain
moral principles. It is based on a moral principle which argues that,
in order for particular groups and peoples to achieve ‘rights’, there is a
need for equality of treatment that results in societies putting in place
special measures (substantive equality). The jurisprudence around
the claims brought by Indigenous people for distinct and separate
Indigenous rights were, for example, assisted through the passing of
the Racial Discrimination Act 1975 (Cth), particularly the inclusion of
section 8, which is a special measures provision (Donaldson 2007: 1).
This resulted in different rights, such as native title and land rights,
being enshrined in law. Importantly too, the very logic of having
a ‘right’ is seen in terms of the belief that it is to be protected from

someone else’s notion of ‘common good’ (Brown 1999: 120).

While it is questionable whether successive federal governments
adequately developed a working model of Indigenous self-
determination and gave adequate recognition to Indigenous rights
such as native title and land rights, from the 1970s to the mid 1990s
various legislative instruments, policies, practices and institutions were
set up along the way which, to a degree, recognised self-determination
and Indigenous rights.

The Aboriginal and Torres Strait Islander Commission Act 1989
(Cth) established a separate statutory authority to ensure maximum
participation of Aboriginal and Torres Strait Islander people in
government policy formulation and implementation, promote
Indigenous self-management and self-sufficiency, and further
Indigenous economic, social and cultural development. Previously,
federal policy and law only reflected a reconceptualised notion of
self~determination in Australia, which essentially, throughout the
1970s and early 1980s, referred to self~management. Through the
establishment of ATSIC, which was intended as a representative body,
federal government policies and programs for Indigenous people were
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structured as separate policies and delivered as separate programs for
Indigenous Australians, and were administered via either ATSIC or
mainstream departments such as the federal health and education

departments.

Thus successive federal governments had worked to develop a
compromised, yet working, model of land rights and self-determination
through various legislative mechanisms such as the Aboriginal Land
Rights (Northern Territory) Act 1976, the Aboriginal and Torres Strait
Islander Heritage Protection Act 1984 (Cth), the Native Title Act 1993
(Cth) and even, to a degree, the Council for Aboriginal Reconciliation Act
1991 (Cth) (Altman 2004). ATSIC, native title, Indigenous cultural
heritage protection and reconciliation became influential and iconic
institutions of Indigenous Australia (Altman 2004: 307).

Legislating away Indigenous rights

As already indicated, the Howard government’s reframing of
Indigenous law was more than just a change in economic management;
it allowed the Howard government to restrict the scope of Indigenous
rights through amendments to the Aboriginal Land Rights (Nothern
Territory) Act 1976 (Cth), the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 (Cth) and the Native Title Act 1993 (Cth). This
involved the replacing and recasting of law by legislation to accord
with particular neo-liberal rationalities (Chen & Churchill 2005: 5).
It was a new normative space, one that instituted a particular model
of neo-liberal governance as the normative order for the governing
of Indigenous affairs. This was reflected in the reforms to federal
legislation, which constituted a new social and legal order in terms of
the application of an economic and market theory for the management

of Indigenous affairs.

In later years specific neo-liberal principles were applied to the
governance of Indigenous affairs more generally, such as markets
regulating economic activity, welfare responsibilities being transformed
into commodity forms that were regulated according to market

principles, economic entrepreneurship replacing regulation, active
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individual entrepreneurship replacing passivity and dependency on
social welfare (Rose & Miller 1992: 198, Howard-Wagner 2007b).
Thus the Howard government actively reconstructed the welfare sphere
and particular conditions for Indigenous society were reconstituted
in order for Indigenous society to flourish in a particular neo-liberal
way (Kendall 2003: 4). For example, Indigenous affairs were governed
in terms of economic efficiency and market-based principles were
applied to transform the social and welfare aspects of Indigenous affairs,
providing the conditions under which Indigenous entrepreneurship,
self~-government, freedom and responsibility could be possible (Kendall
2003: 6) and, at the same time, inculcating enterprising values in
the Indigenous populace (Beeson & Firth 1998: 6). It was a further
extension of the principles of the market into the non-economic or
social and cultural components of Indigenous life in which the market
becomes an ethic in itself, guiding human action and substituting
previous ethical beliefs (Fitzsimons 2002).

A new normative order was institutionalised through the passing
of the Aboriginal and Torres Strait Islander Commission Amendment Act
2005 (Cth) which abolished ATSIC. While arguably ATSIC had its
problems, the result was that Indigenous people were left with no
mechanism for self-determination in the areas of policy development
and the administration of Indigenous affairs, marginalising Indigenous
people from the policy development, implementation and evaluation
process (Calma 2007). The administration of Indigenous programs

was transferred to mainstream government departments.

Post-ATSIC the Howard government heralded mainstreaming,
mutual obligation and shared responsibility as the way forward for
Indigenous affairs. For example, the Secretary of the Department of
the Prime Minister and Cabinet, Peter Shergold, announced that a
‘whole of government mainstreaming’ approach would be adopted for
the delivery of infrastructure, services and programs to Indigenous
communities and peoples (Shergold 2004). The mainstream way of
delivering services promised a quiet revolution in Indigenous affairs in
terms of a more effective way of not only delivering services to the

61



Howard-Wagner

Indigenous population but also incorporating Indigenous citizens into
the mainstream (Shergold 2004).

Importantly, in the case of the Howard government’s approach
to Indigenous affairs, and its approach to the restructuring of social
welfare more generally, the application of market-based solutions
for the governing of the social did not involve dismantling welfare
entitlements or cutting back social assistance. Reforms to social
welfare involved overhauling the provision of what is now referred
to as social assistance, whereby market-based principles were applied
to transform the delivery of social assistance from ‘passive welfare’ to
‘active welfare’ (Altman 2000). Such a restructuring of welfare and
social services was evidenced in the Howard government’s abolition
of the Commonwealth Development Employment Program (CDEP),
a program that was initially set up to address the high unemployment
rates in remote Indigenous communities and one that provided a
combined community development, employment creation and income
support scheme (Altman 2007: 1). Reforms involved the setting up
of new social security arrangements under the Social Security and
Other Legislation Amendment (Welfare Payment Reform) Act 2007 (Cth),
replacing CDEP with Structured Training Employment Projects
(STEP). The objective of STEP was to provide broker services
tailored to the needs of Indigenous job-seekers, placing Indigenous
people in employment or providing them with the general skills to be
placed in paid employment in the future (Department of Employment
and Workplace Relations 2006). For the Howard government, this
approach was intended to assist Indigenous job-seekers to move into
the workforce, or what the then Minister Hockey (2007) called ‘real
jobs’, and to obtain ‘economic independence’ rather than to participate
in what Hockey (2007) also referred to as the ‘false’ economy of

government-funded community projects.

Hence, changes to federal Indigenous legislation became a powerful
resource for responding to, containing and re-mapping the discursive
field (Miller & Rose 1990: 22). Reforms to federal Indigenous law
examined above were not only a response to the ‘pendulum having
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swung too far’ (Howard 1997a); they were about establishing a
particular social order — one in which the market was central. More
generally, the Hindmarsh Island Bridge Act 1997 (Cth), the Aboriginal
and Torres Strait Islander Heritage Protection Bill 1998, the Native
Title Amendment Act 1998 (Cth) and the Aboriginal Land Rights
(Northern Territory) Amendment Act 2006 (Cth) laid down new rules
and procedures facilitating and establishing a market culture where
markets did not previously exist.

Conclusion

The Howard government’s model of neo-liberal governance was as
much about removing impediments to the free working of market
forces, and dismantling the welfare state, as it was about inculcating the
moral principles of neo-liberalism such as the denial of privilege and
equality under the law. Neo-liberal rationalities were clearly evident
in the discourses and practices governing Indigenous law reform at
the federal level. Indigenous rights, such as rights to native title and
Indigenous cultural heritage protection, were constantly rationalised as
impediments to the free working of market forces. In this sense native
title and Indigenous cultural heritage protection were opposed on the
same grounds as unionism or tariff barriers. However, native title and
Indigenous cultural heritage protection were also opposed because they
were rights not available equally to others; it was the state granting and
protecting rights to some which were not available on equal terms to
others that the Howard government opposed. Hence, amendments,
for example to the Aboriginal and Torres Strait Islander Heritage Protection
Act 1984 (Cth) and Native Title Act 1993 (Cth), were as much about
limiting Indigenous rights as they were about providing for the smooth
working of market forces. The law was thus used to enact neo-liberal
procedures and principles (Hunt & Wickham 1994: 67).
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